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REPORT  OF  CASES 


IN  THE 

COURT  OF  COMMON  PLEAS. 


HILARY  TERM,  37  VICTORIA,  1874. 

{2nd  February  to  14 th  February . ) 


Present : 


The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ Thomas  Galt,  J.  (a) 


McKenzie  et  al.  v.  Kittridge  et  al. 

Joint  stock  Co. — Liability  of  stockholders — Payment  of  stock — Registration 
df  certificate — C.  S.  C.  cA  63 — Construction  of. 

In  an  action  against  defendants  as  stockholders  of  a joint  stock  company 
incorporated  under  C.  S.  C.  ch.  63,  debts  incurred  by  the  company  to 
plaintiffs,  the  declaration  averred  that  the  whole  amount  of  the  capital 
stock  had  not  been  paid  in,  nor  a certificate  to  that  effect,  signed  and 
sworn  to  by  a majority  of  the  trustees  of  the  company,  registered  in 
the  registry  office  of  the  county,  nor  had  the  defendants  paid  up  the 
full  amount  of  their  shares,  nor  made  nor  registered  a certificate  to 
that  effect  as  required  by  the  Act. 

Held , good,  for  it  was  unnecessary  to  negative  the  registration  of  a cer- 
tificate, under  sec.  46,  of  the  payment  in  full  of  the  cnpital  stock,  and 
the  requirements  of  sec.  35,  which  were  negociated,  could  not  be  dis- 
pensed with  in  the  case  as  stated  in  the  declaration. 

Queer e,  as  to  the  application  and  meaning  of  sec.  46. 

The  defendants’  first  plea  alleged  that  they  were  not,  at  the  respective 
times  when  the  debts  were  made  or  contracted,  or  at  any  time  from 
thence  until  the  commencement  of  this  suit,  stockholders  in  the  com- 
pany. Held  good,  not  being  open  to  objection  as  tendering  an 
immaterial  issue,  whether  defendants  were  stockholders  at  the  com- 
mencement of  this  suit,  for  the  averment  as  to  that  could  not  prejudice 
or  embarrass  the  plaintiff. 

{a)  Gwynne,  J.,  took  no  part  in  the  proceedings  of  this  term,  being 

absent  on  leave. 
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The  replication  to  the  first  plea  alleged,  that  although  the  defendants  did 
transfer  their  shares  to  other  parties,  the  balance  due  thereon  has  not 
been  paid  in,  as  required  by  the  Act.  Held , bad,  for  under  secs.  29 
and  30  if  all  previous  calls  had  been  paid,  the  defendants  might 
transfer  ; and  without  such  payment  they  could  not  transfer,  and 
would  remain  stockholders. 

The  second  plea  alleged  that  within  five  years  after  incorporation  defen- 
dants paid  up  their  full  shares,  and  thereafter  and  before  suit,  namely, 
1st  October,  1873,  a certificate  to  that  effect  was  signed  and  sworn  to 
by  a majority  of  the  trustees,  including  the  president,  before  the 
registrar,  and  was  on  the  same  day  duly  registered,  as  prescribed  by 
the  Act. 

Held,  good,  without  alleging  that  it  was  filed  within  thirty  days,  for  that 
the  limit,  prescribed  by  sec.  35,  applies  to  the  general  payment  in  full 
of  the  stock,  not  to  payment  by  one  individual  shareholder  ; and  that  it 
was  unnecessary  to  shew  that  defendants  paid  up  within  the  time  men- 
tioned in  the  declaration  of  incorporation,  or  that  the  certificate  was 
filed  before  the  contracting  of  the  debts  sued  for. 

Under  sec.  33  as  soon  as  a shareholder  has  paid  up  his  full  shares,  and 
registered  the  certificate  prescribed  his  liability  ceases,  except,  in  the 
cases  specified  in  the  Act , and  this  notwithstanding  sec.  34,  which 
owing  to  the  manner  in  which  the  previous  Statutes  have  been  consoli- 
dated, is  apparently  inconsistent. 


Declaration  : that  on  the  loth  October,  1873,  the  plain- 
tiffs, in  the  Court  of  Common  Pleas  for  Ontario,  recovered 
a judgment  against  the  Strathroy  Woollen  Manufacturing 
Company  for  $12,744.21,  damages,  and  $66.75,  costs ; and 
thereupon,  on  the  said  15th  October,  1873,  the  plaintiffs 
caused  to  be  issued  out  of  the  said  Court,  upon  the  said 
judgment,  an  execution  against  the  said  Company,  directed 
to  the  sheriff  of  the  County  of  Middlesex,  and  which  said 
execution,  before  the  commencement  of  this  suit,  was  by 
the  said  sheriff*  returned  unsatisfied,  and  the  said  judg- 
ment is  wholly  unsatisfied.  And  the  plaintiffs  aver  that 
the  said  Strathroy  Woollen  Manufacturing  Company  is  a 
manufacturing  company  duly  incorporated  under  the  pro- 
visions of  the  statute,  chapter  sixty-three  of  the  Consoli- 
dated Statutes  of  Canada,  carrying  on  their  operations  in 
the  town  of  Strathroy,  in  the  County  of  Middlesex  afore- 
said, and  having  a capital  stock  of  $75,000,  in  750  shares 
of  $100  each,  payable  within  twenty  months  after  the  first 
day  of  October,  1869,  in  calls  not  to  exceed  the  rate  of  ten 
per  cent,  every  two  months  after  the  said  last  mentioned 
date  till  paid  up  : that  the  said  company  was  continued  a 
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joint  stock  company  under  the  said  Act  from  the  said 
month  of  October,  1869,  until  after  the  commencement  of 
this  suit : that  the  said  judgment  was  not  recovered  for  or 
in  respect  of  a debt  contracted  by  the  said  company  with 
the  plaintiffs,  which  was  not  to  be  paid  within  one  year 
from  the  contracting  thereof,  and  was  recovered  in  respect 
of  a certain  debt  due  and  owing  by  the  said  company  to 
the  plaintiffs  upon  certain  promissory  notes,  made  by 
the  company  to  certain  persons,  and  endorsed  to  the 
plaintiffs — setting  out  the  notes,  and  averring  nonpayment. 
And  the  plaintiffs  further  aver  that  the  action  in 
which  the  said  judgment  was  recovered,  was  brought  and 
commenced  against  the  said  company  within  one  year 
after  the  debts  became  due;  and  the  defendants  before  the 
several  debts  were  and  each  of  them  was  contracted,  and 
before  this  action  was  commenced,  subscribed  for  and 
became  and  were,  and  each  of  them  was,  at  the  commence- 
ment of  this  suit,  stockholders  of  the  said  company;  and 
that  the  whole  amount  of  the  capital  stock  of  the  said 
company,  fixed  and  limited  as  aforesaid,  has  not  been  paid 
in,  nor  has  a certificate  to  that  effect,  signed  and  sworn  to 
by  a majority  of  the  trustees  of  the  said  company,  been 
registered  in  the  registry  office  of  the  County  of  West 
Middlesex,  being  the  county  wherein  the  business  of  the 
said  company  has  been  or  is  carried  on  ; neither  have  the 
defendants  paid  up  the  full  amount  of  their  shares  in  the 
capital  stock  of  the  said  company,  nor  made  or  registered  a 
certificate  to  that  effect,  as  prescribed  by  the  said  Act.  By 
means  whereof,  and  by  force  of  the  statute  in  that  behalf, 
an  action  hath  acrrued  to  the  plaintiffs  to  demand  from  the 
defendants,  as  such  stockholders  as  aforesaid,  the  amount 
of  the  said  judgment  so  recovered  by  the  plaintiffs  against 
the  said  company. 

Demurrer  to  the  declaration.  1.  That  it  does  not,  as  it 
should,  negative  the  registration  of  a certificate  of  the  pay- 
ment in  full  of  the  capital  stock  of  the  compan}T,  signed  by 
and  verified  by  the  affidavit  or  affirmation  of  the  president, 
or  vice-president,  or  one  of  the  trustees  of  the  company. 
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2.  That  it  does  not  disclose  any  cause  of  action  against  the 
defendants.  3.  That  it  does  not,  as  it  should,  contain  an 
allegation  that  the  defendants  have  not  paid  the  amount  of 
the  debt  in  the  declaration  mentioned. 

Pleas.  1.  That  the  defendants  were  not  at  the  respective 
times  when  the  debts  in  respect  of  which  the  promissory 
notes  in  the  declaration  mentioned  were  made,  or  any 
or  either  of  them  were  contracted,  or  at  any  time  from 
thence  until  the  commencement  of  this  suit,  or  at  the  time 
of  the  commencement  of  this  suit,  stockholders  in  the 
said  company. 

2.  That  the  debts  in  the  said  declaration  mentioned  were 
not  nor  were  any  or  either  of  them,  or  any  part  thereof, 
debts  due  or  owing  to  any  of  the  labourers,  workmen,  or 
apprentices  of  the  said  company,  for  services  performed  for 
the  said  company  : that  within  the  period  of  five  years  from 
the  incorporation  of  the  said  company  they  paid  up  their  full 
shares  in  the  said  company,  and  that  thereafter,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  October, 
1873,  a certificate  to  that  effect  was  made  and  drawn  up, 
which  certificate  was  signed  and  sworn  to  by  a majority  of 
the  trustees  of  the  said,  company,  including  the  president, 
before  the  registrar  of  the  West  Riding  of  the  said  County 
of  Middlesex,  the  same  being  the  district  or  county  wherein 
the  business  of  the  said  company  was  then  carried  on,  and 
was  on  the  said  1st  October,  1873,  duly  registered  in  the 
registry  office  for  the  said  West  Riding  of  the  said  County 
of  Middlesex,  in  manner  prescribed  by  the  statute  in  that 
behalf. 

Third  replication  to  first  plea  : that  although  the  defen- 
dants did  transfer  the  shares  held  by  them  to  certain  other 
parties,  the  balance  due  thereon  has  not  been  paid  in  as 
required  by  the  said  Act. 

Fourth  replication  to  second  plea:  that  the  said  certificate 
was  not  made  or  drawn  up,  or  registered,  within  the  time 
by  the  said  Act  limited  and  prescribed. 

Demurrer  to  third  replication  to  first  plea.  1.  That  it  is 
no  answer  in  law  to  the  said  first  plea.  2.  That  it  is 
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consistent  with  the  allegations  contained  in  the  said  third 
replication,  that  the  default  alleged  in  the  said  third 
replication  took  place  after  the  transfer  by  the  said  defend- 
ants of  their  shares. 

Demurrer  to  fourth  replication  to  second  plea,  1.  That 
no  time  is  by  the  Act  in  the  said  replication  referred  to 
limited  and  prescribed  for  the  making,  drawing  up,  and 

registration  of  the  said  certificate.  2.  That  the  registration 

© © 

of  the  said  certificate  before  the  commencement  of  this 
action  was  a sufficient  registration  thereof. 

The  plaintiff*  joined  in  demurrer,  and  took  the  following 
exceptions  to  the  pleas : — To  the  first  plea : That  it  is  defec- 
tive in  tendering  an  issue  which  is  immaterial,  to  wit, 
whether  the  defendants  were  stockholders  in  the  company 
at  the  time  of  the  commencement  of  this  suit.  To  the 
second  plea  : That  it  is  not  ,shewn  that  the  stock  was 
paid  up  within  the  time  mentioned  in  the  declaration 
of  incorporation,  or  that  the  certificate  was  filed  within 
the  time  prescribed  by  law,  or  before  the  contracting  of 
the  debt  to  the  plaintiffs,  and  the  plea  tenders  an  im- 
material issue,  and  the  traverse  thereby  tendered  is  too 
large. 

Meredith,  for  the  defendants.  The  declaration  should 
have  negatived  the  certificate  under  sec.  46  (a),  as  this 
section  applies  to  the  original  as  well  as  the  new  stock. 
It  also  should  have  averred  that  the  defendants  have  not 
paid  the  debt.  The  fact  of  defendant  not  being  stock- 
holders at  the  commencement  of  the  suit  was  material  and 
cannot  prejudice  the  plaintiffs.  The  third  replication  to  the 
first  plea  is  bad,  for  the  default  may  have  taken,  place  after 
the  transfer.  Under  secs.  29  and  30,  Consol.  Stat.  C.,  ch. 
63,  the  shares  are  transferable,  and  on  such  transfer  the 
shareholder  is  relieved  from  liability,  and  the  subsequent 
default  of  the  transferee  cannot  revive  his  liability.  The 
second  replication  to  the  second  plea  is  bad,  as  there 

(a)  The  sections  of  the  statute  referred  to  on  the  argument  will  be 
found  sufficiently  stated  in  the  judgment. 
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is  no  time  limited  by  the  statute  for  the  making  or  filing 
the  certificate,  and  it  need  not  be  filed  before  the  debt  is 
contracted  ; but  the  registration  before  action  brought  is 
sufficient.  Under  sec.  33  it  may  be  drawn  up  and  registered 
at  any  time  before  action  brought,  and  the  reference  to  sec. 
35  applies  to  the  manner  of  registration,  and  not  to  the 
time  ; the  thirty  days  limit  applying  to  the  payment  in 
full  by  the  company,  and  not  by  an  individual  shareholder  ; 
and  when  the  certificate  is  made  and  registered,  the  share- 
holder is  relieved  from  all  liability,  and  there  is  no  excep- 
tion as  to  existing  debts.  The  facts  of  the  words  used  in 
sec,  33,  “ except  as  hereinafter  mentioned,”  do  not  refer  to 
sec.  34,  and  make  the  stockholder  liable  until  the  whole  of 
the  capital  stock  has  been  paid,  and  the  inconsistency 
between  the  two  sections  arose  from  the  consolidation  of 
the  two  statutes  13  & 14  Yic.  ch.  28,  and  16  Vic.  ch.  172. 
In  all  the  subsequent  statutes  the  shareholder  is  relieved 
from  liability  on  paying  up  his  stock,  and  registering  the 
certificate. 

Burton,  Q.  C.,  and  Robertson,  Q.  C.,  contra.  The  decla- 
ration is  good,  as  it  negatives  any  certificate  under  sec.  35, 
and  that  is  all  that  is  required,  sec.  46  applying  only  to 
new  stock.  The  allegation  in  the  declaration  that  the 
judgment  still  remains  unsatisfied,  amounts  to  an  averment 
that  the  debt  has  not  been  paid.  However,  this  should  be 
set  up  by  way  of  defence.  The  allegation  that  the  defend- 
ants were  not  stockholders  at  the  commencement  of  the 
action  raises  an  immaterial  issue,  as  it  is  only  necessary  for 
plaintiffs  to  prove  that  they  were  stockholders  when  the 
debt  was  contracted  : Wms.  Saund,  ed.  1871,  vol.  ii.  615  ; 
Smith  v.  Lovell,  10  C.  B.  7,  23.  The  third  replication  to  the 
first  plea  is  good.  The  intention  of  the  Legislature  was, 
that  the  original  stockholders  should  be  liable  until  the 
whole  amount  of  the  stock  should  be  paid,  otherwise 
persons  might  start  a company  and  then  transfer  their 
shares  to  worthless  persons,  and  so  release  themselves  from 
liability,  but  the  Legislature  makes  them  guarantee  the 
solvency  of  the  company.  The  second  replication  to  the 
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second  plea  is  good.  The  registration  of  a certificate  before 
action  is  not  sufficient,  but  under  section  35  it  must  be 
within  thirty  days  after  payment,  and  payment  must  be 
made  within  the  time  mentioned  in  the  declaration,  and 
the  certificate  must  be  filed  before  the  debt  is  contracted. 
The  words  in  section  33,  “ except  as  hereinafter  mentioned,” 
clearly  shew  that  section  34  is  referred  to,  and  that  the 
liability  is  not  to  cease  until  the  whole  of  the  stock  is  paid  up. 

Hagarty,  O.  J. — The  declaration  avers  that  the  whole 
amount  of  the  capital  stock  of  the  company  has  not  been  paid 
in,  nor  has  a certificate  to  that  effect,  signed  and  sworn  to  by 
a majority  of  the  trustees  of  the  said  compan}^,  been  register- 
ed in  the  registry  office  of  the  county,  &c. ; neither  have  the 
defendants  paid  up  the  full  amount  of  their  shares  in  the 
capital  stock  of  the  said  company,  nor  made  nor  registered  a 
a certificate  to  that  effect,  as  prescribed  by  the  said  Act. 

The  only  objection  to  the  declaration  requiring  notice  is, 
that  it  does  not  negative  the  registration  of  a certificate  of 
the  payment  in  full  of  the  capital  stock,  signed  and  verified 
by  the  affidavit  or  affirmation  of  the  president,  or  one  of 
the  trustees  of  the  company. 

Consol.  Stat.  C.  ch.  63,  sec.  35,  declares  that  within  thirty 
days  after  the  payment  of  the  last  instalment  of  the  capital 
stock,  &c.,  there  shall  be  drawn  up  a certificate  to  that  effect, 
which  certificate  shall  be  signed  and  sworn  to  by  a majority 
of  the  trustees  of  the  company,  including  the  chairman  or 
president.  This  section  is  referred  to  in  sections  33  and 
34,  and  seems  to  be  the  necessary  course  to  be  adopted  to 
prove  the  payment  in  full  of  the  stock. 

Section  46,  one  of  a set  of  sections  headed  “ Provisions 
for  increasing  the  capital  stock,”  enacts  that,  “All  certificates 
of  the  payment  of  stock  in  any  such  company  shall  be  signed 
and  verified  by  the  affidavit  or  affirmation  of  the  president 
or  vice-president,  or  in  his  absence,  of  one  of  the  trustees 
of  the  company,  and  thereupon  the  same  shall  be  registered 
by  the”  registrar,  &c.,  “without  any  further  signature,  or 
the  affidavit  of  any  other  person.” 
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Whether  this  section  was  intended  to  apply  to  the  case 
of  a certificate  of  payment  of  the  whole  capital  stock,  or 
merely  to  a payment  of  the  stock  of  an  individual  share- 
holder, or  of  new  stock,  need  not  be  further  discussed,  as 
we  cannot  think  the  requirements  of  the  35th  section  can 
be  dispensed  with  in  the  case  as  stated  in  the  declaration, 
and  therefore  we  uphold  the  declaration  against  this  objec- 
tion, coupled  as  the  averment  is  with  a statement  that  the 
full  amount  of  the  capital  stock  has  not  been  paid  up. 

The  first  plea  avers  that  the  defendants  were  not  at  the 
respective  times  when  the  debts  mentioned  in  the  declara- 
tion were  contracted,  or  at  any  time  from  thence  until  the 
commencement  of  this  suit,  stockholders  in  the  said 
company.  This  plea  is  objected  to  as  tendering  an  imma- 
terial issue,  namely,  whether  the  defendants  were  stock- 
holders at  the  commencement  of  the  suit. 

We  think  this  objection  fails.  The  issue  offered  by  the 
plea  is  simple  and  intelligible,  and  the  averment  as  to  being 
stockholders  at  the  commencement  of  the  suit,  can  in  no 
way  prejudice  or  embarrass  the  plaintiffs. 

To  this  plea  the  plaintiffs  also  reply,  “that  although  the 
defendants  did  transfer  the  shares  held  by  them  to  certain 
other  parties,  the  balance  due  thereon  has  not  been  paid  in 
as  required  by  the  said  Act.” 

The  defendants  demur  to  this  on  the  ground  that  the 
default  alleged  may  have  taken  place  after  the  transfer  by 
the  defendants  of  their  shares. 

Section  29  declares  the  stock  to  be  “assignable  and  trans- 
ferable in  such  manner  as  shall  be  prescribed  by  the  by-laws 
of  the  company.” 

Section  30  declares  that  “no  shares  shall  be  transferable 
until  all  previous  calls  have  been  fully  paid  in,  or  until  the 
shares  have  been  declared  forfeited  for  the  non-payment  of 
the  calls  thereon.” 

W e think  this  obj  ection  is  sound.  If  the  plaintiffs’  view  be 
correct,  then,  although  all  the  calls  made  have  been  duly 
paid,  a shareholder  cannot  transfer  his  shares,  or  cease  to 
be  a stockholder,  and  subsequent  defaults  in  the  transferee 
would  continue  or  revive  his  liability. 
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If  the  replication  had  been,  that  at  the  time  of  the  pre- 
tended transfer  the  previous  calls  had  not  been  paid  up,  it 
would,  we  presume,  amount  to  an  argumentative  traverse 
of  the  defendants  being  stockholders.  They  either  con- 
tinued stockholders,  or  ceased  so  to  be,  and  their  liability 
depends  on  how  this  may  be. 

The  defendants’  second  plea,  after  averring  that  the 
debts  were  not  due  to  labourers,  workmen,  &c.,  states  that 
within  five  years  from  the  incorporation  of  the  company, 
they  paid  up  their  full  shares  in  the.  company,  and  that 
thereafter,  and  before  this  suit,  namely,  on  1st  October, 
1873,  a certificate  to  that  effect  was  made,  &c.,  signed  and 
sworn  to  by  a majority  of  the  trustees  of  the  company, 
including  the  president,  before  the  registrar,  &c.,  being  the 
county,  &c.,  and  was  on  the  same  day  duly  registered  in 
said  office  as  prescribed  by  the  statute. 

To  this  the  plaintiffs  reply  that  the  certificate  was  not 
made  or  drawn  up  within  the  time  limited  by  the  statute. 

They  also  object  to  the  plea  as  not  shewing  that  the 
stock  was  paid  up  within  the  time  mentioned  in  the  decla- 
ration of  incorporation,  or  that  the  certificate  was  filed 
within  the  time  prescribed  by  law,  or  before  the  contracting 
of  the  debt  to  the  plaintiffs,  and  that  it  tenders  an  imma- 
terial issue,  .and  the  traverse  is  too  large. 

The  defendants  demur  to  the  replication,  on  the  ground 
that  no  time  is  limited  for  the  making  or  filing  the  certifi- 
cate, and  that  registration  before  the  commencement  of 
this  action  is  sufficient. 

Section  33  declares  that  any  shareholder  may  at  any 
time  within  five  years  from  the  incorporation  of  the  com- 
pany pay  up  his  full  share  in  the  company,  and  a certificate 
to  that  effect  shall  be  made  and  registered  as  prescribed  in 
section  35,  after  which  the  shareholder  shall  not,  except  as 
thereinafter  mentioned,  be  liable,  &c.,  beyond  the  amount 
of  his  share  in  the  capital  stock  so  paid  up  as  aforesaid. 

The  plea  shews  a registration  of  a certificate  according, 
as  we  think,  to  the  requirements  of  the  35th  section. 
The  plaintiffs  object  that  this  certificate  was  not  made  within 
2 — VOL.  XXIV  G.P. 
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the  limited  time.  The  section  directs  that  within  thirty 
days  after  the  last  instalment  of  the  capital  stock,  the 
certificate  shall  be  made  and  registered.  But  we  do  not 
consider  that  this  thirty-day  limit  applies  to  the  case  of  the 
individual  shareholder  paying  up  his  stock  in  full,  but  to 
the  general  payment  in  full  of  the  capital  stock.  The 
shareholder,  within  the  five  years,  pays  up  in  full  and 
registers,  as  directed  by  the  35th  section.  We  therefore 
think  this  objection  fails. 

It  cannot,  we  think,  be  necessary  for  the  defendants  to 
shew  in  such  a plea  that  they  paid  up  their  stock  within 
the  time  mentioned  in  the  declaration  of  incorporation. 
The  record  shews  nothing  on  this  subject,  and  the  statute 
is  equally  silent. 

Nor  can  we  hold  it  necessary  to  state  that  the  certificate 
was  filed  before  the  contracting  of  the  debt  sued  for. 

Section  33  declares  that  after  the  making  and  registering 
of  the  certificate,  the  shareholder  shall  not  be  liable  for  or 
charged  with  any  debt  or  demand  due  by  the  company. 
On  the  face  of  this  record  the  registration  was  effected 
before  the  suit  commenced,  and  therefore  it  seems  to  us  the 
shareholder  ceases  to  be  liable  for  or  charged  with  the 
debts. 

The  meaning  of  the  whole  section  would  seem  to  be 
very  clear, — that  as  soon  as  the  shareholder  has  paid  up  his 
full  contribution  to  the  general  fund,  his  liability  should 
cease,  except  in  certain  specified  cases  ; and  there  is  no 
exception  as  to  existing  debts.  A different  construction 
would  defeat  the  apparent  object  of  allowing  a limited 
instead  of  a general  liability. 

The  objection  as  to  tendering  an  immaterial  or  too  large 
a traverse  seems  quite  untenable.  The  plea  only  states 
sufficient  to  make  a good  defence. 

This  section  33  is  followed  by  section  34,  which  seems 
inconsistent  with  it.  It  provides  that  the  stockholder  shall 
be  liable  for  all  the  debts  of  the  company,  until  the  whole 
amount  of  the  capital  stock  has  been  paid  in,  and  a certifi- 
cate made  and  registered  under  the  next  section,  35. 
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If  this  were  to  prevail  over  section  33,  allowing  any 
shareholder  to  pay  up  in  full  and  thereby  escape  further 
liability,  the  whole  intention  of  a statute  allowing  a limited 
liability  would  be  defeated. 

The  incongruity  of  the  two  sections  seems  to  have  arisen 
from  the  manner  in  which  two  statutes  were  consolidated, 

The  first  Act,  13-14  Yic.  ch.  28,  1850,  contains  a clause, 
from  which  sec.  34  of  the  Consolidated  Act  is  taken,  that 
all  the  stock  must  be  paid  up  to  allow  a limitation  of  the 
liability. 

In  1853,  16  Yic.  ch.  172,  was  passed  to  amend  the  first 
Act. 

Section  2 says,  that  notwithstanding  anything  in  the 
preceding  Act  contained,  it  should  be  lawful  for  any  share- 
holder within  five  years  to  pay  up  his  full  shares,  and  on 
a certificate  to  that  effect  being  made  and  registered,  it 
should,  as  to  such  shareholder,  and  his  liability  in  virtue 
of  the  Act,  have  the  same  force  and  effect  from  the  making 
thereof,  as  the  making  and  registering  of  the  certificate  of 
the  payment  of  the  whole  amount  of  the  capital  stock. 

The  Consolidated  Act  of  1859,  rather  infelicitously,  re- 
enacts each  clause,  omitting  the  important  provision  just 
cited,  that  the  registration  in  the  case  of  the  single  share- 
holder shall,  as  to  him,  have  the  same  effect  as  the  registra- 
tion of  the  certificate  of  the  whole  stock  being  paid  up. 

We  think  we  must  hold  the  liability  to  be  restricted  to 
the  amount  of  each  man’s  stock.  We  are  directed  by  the 
Act  5 1 ecting  the  Consolidated  Statutes,  22  Yic.,  ch.'  29 
sec.  8,  that  the  Consolidated  Statutes  shall  not  be  held  to 
operate  as  new  laws,  but  shall  be  construed  and  have  effect 
as  a consolidation,  and  as  declaratory  of  the  law  as  con- 
tained in  the  Acts  repealed,  and  for  which  the  Consolidated 
Statutes  are  substituted. 

All  the  subsequent  Acts  as  to  companies  of  this  character 
contain  clauses  restricting  the  liability  to  the  amount  of  the 
subscription. 

It  could  not,  we  think,  be  intended  that  the  payment  in 
full  should  not  bar  liability  for  existing,  as  well  as  future 
debts. 
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A call  might  be  made  expressly  to  meet  existing  debts, 
and  it  would  seem  to  be  contrary  to  the  general  design  and 
bearing  of  ail  these  enactments  to  hold  that  where  a sub- 
scriber pays  in  full  he  should,  in  effect,  be  held  liable  to 
guarantee  the  payment  in  full  of  all  the  other  share- 
holders. 

We  direct  that  there  be  judgment  for  the  plaintiff  on  the 
objections  to  the  declaration,  and  for  defendants  on  the 
demurrers  to  the  pleas  and  replications. 

Galt,  J.,  concurred. 

Gwynne,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 


Judgment  accordingly. 


FREE  Y.  M’HUGH. 
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Free  y.  McHugh. 

Separate  Protestant  schools,  establishment  of. 

Held,  under  C.  S.  U.  C.,  ch.  65,  sec.  3,  and  ch.  64,  sec.  40,  that  the  by-law 
of  a township  council  authorizing  the  establishment  of  a Protestant  sep- 
arate school,  on  the  ground  that  the  teacher  of  the  public  school  is  a 
Roman  Catholic,  does  not  come  into  effect  or  the  school  into  existence 
until  the  25th  December  following. 

Held , also,  that  the  appointment  of  a Protestant  teacher  to  the  public 
school  before  that  day  enabled  the  municipality  to  repeal  the  by-law,  but 
did  not,  of  itself,  put  an  end  to  the  separate  school. 

No  return  was  made  by  the  local  superintendent,  under  sec.  13  of  ch.  65,  of 
the  supporters  of  the  separate  school  for  the  preceding  six  months,  to-the 
public  school  trustees;  and  they,  acting  under  the  assessment  roll  for 
the  year,  where  all  the  ratepayers  of  the  section  were  entered,  including 
the  separate  school  supporters,  of  whom  the  plaintiff  was  one,  levied  a 
rate  on  all  in  the  section  for  teacher’s  salary  and  other  ordinary 
expenses  of  the  public  school,  and  also  the  amount  payable  within  the 
year  of  the  cost  of  a new  school-house,  the  construction  of  which  was 
undertaken  before  the  25th  December,  and  issued  a warrant  for  its  collec- 
tion to  defendant,  their  collector.  The  plaintiff  brought  detinue  for  his 
property  seized  under  this  warrant,  the  facts  being  stated  in  a special 
case  without  pleadings. 

Held,  that  the  public  school  trustees  were  not  bound  to  exclude  the  names 
of  the  separate  school  supporters' from  their  rate,  as  they  had  not  notice 
of  any  exemptions,  either  by  a return  from  the  local  superintendent  or  the 
assessment  roll. 

Held , also,  that  under  ch.  65,  sec.  8,  the  supporters  of  the  separate  school  were 
liable  for  the  public  school  rates  for  the  new  school-house,  as  it  was 
undertaken  before  the  separate  school  was  established ; but  that  this 
portion  of  the  levy  being  correct  would  not  make  valid  the  whole  levy, 
which  was  for  one  sum  or  rate,  including  several  items. 

Held,  also,  that  the  fact  of  the  separate  school  having  received  a share  of 
the  legislative  school  grant  could  not  affect  the  case. 

Held,  also,  though  there  were  no  formal  pleadings,  that  the  defendant  was  not 
protected,  as  having  acted  under  a warrant,  apparently  lawful,  but  that 
he  must  be  considered  an  actor,  and  must  shew  a title  to  the  property. 

Semble,  that  separate  Protestant  school  trustees  have  no  power  to  build 
school-houses  or  impose  rates  therefor. 

Quaere,  as  to  the  meaning  of  ‘‘school-rolls”  in  sec.  14  of  ch.  65. 


Special  Case. 

This  was  a special  case  stated  for  the  opinion  ol  the 
Court,  of  which  the  material  facts  were  as  follows  : 

The  action  was  said  to  be  detinue  brought  against  the 
collector  of  public  school  rates,  in  common  school  section 
No.  6,  township  of  Ops,  to  recover  possession  of  certain 
property  seized  by  him  in  payment  of  school  rates,  under 
the  warrant  of  the  public  school  trustees  of  the  said  section, 
but  no  formal  pleadings  were  stated. 
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For  many  years  previous  and  up  to  the  end  of  1872,  the 
teachers  of  the  common  school  had  been  Roman  Catholics. 

On  the  20th  January,  1872,  an  application  in  writ- 
ing was  made  by  upwards  of  twelve  heads  of  families, 
resident  within  the  said  section,  and  who  were  Protestants, 
to  the  Municipal  Council  of  the  township  of  Ops,  for  a 
separate  school.  Upon  the  said  20th  January,  at  a special 
meeting  of  the  Council  called  for  that  purpose,  a by-law 
was  passed  authorizing  the  establishment  of  a separate  school 
for  Protestants.  The  limits  of  the  section  were  to  be  the 
same  as  the  common  school  section  No.  6,  with  the  addition 
of  lot  No.  10  in  the  6th  concession  of  Ops,  and  to  be  known 
under  the  name  of  Separate  School  Section  No.  1,  in  the 
township  of  Ops. 

At  a mating  held  on  the  3rd  December,  1872,  three 
trustees  for  such  separate  school  were  elected. 

In  January,  1873,  at  the  regular  meeting  of  the  separate 
school  section,  a trustee  was  elected,  in  the  place  of  the 
trustee  who  retired  ; and  an  agreement  was  signed  between 
the  trustees  and  a teacher  for  the  separate  school.  The 
separate  school  was  opened,  and  teaching  commenced  on 
7th  January,  1873.  The  building  occupied  by  the  separate 
school-house,  and  in  which  the  separate  school  was  opened, 
was  purchased  by  the  trustees  of  the  separate  school  section 
in  1872,  as  again  mentioned  below. 

On  28th  June,  1873,  the  trustees  of  the  separate  school 
transmitted  to  the  Public  School  Inspector  a half-yearly 
return  of  the  attendance  of  pupils  at  the  separate  school. 
There  was  a return  made  of  the  names  of  the  petitioners  for 
and  supporters  of  the  separate  school.  This  return  was 
made  up  by  the  trustees  of  the  separate  school,  copying  the 
names  from  the  collector’s  roll,  and  placing  after  each  name 
the  amount  of  taxes  paid  to  the  public  school  in  the  year 
1872.  The  name  of  the  plaintiff  appeared  on  the  said 
return.  The  local  superintendent,  upon  receipt  of  this 
return,  forthwith  made  a return  to  the  clerk  of  the  Muni- 
cipality, his  return  being  merely  a copy  of  the  return  made 
to  him,  and  which  copy  he  certified  as  a true  copy,  and 
handed  it  to  the  clerk.  He  made  no  return  to  the  trustees. 
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On  the  3rd  July,  1873,  the  trustees  of  the  separate  school 
made  their  half-yearly  return  to  the  public  school  inspeQtor, 
and  received  their  share  of  the  Legislative  school  grant,  the 
separate  school  having  been  recognized  by  the  Chief  Super- 
intendent, and  received  maps  and  apparatus  from  the 
government  office. 

On  the  15th  January,  1872,  the  trustees  of  public  school 
section  No:  6 held  a special  meeting,  at  which  it  was 
agreed  to  build  a new  school-house,  and  to  call  a special 
public  meeting  of  the  ratepayers  to  change  the  school  site. 

On  the  23rd  January,  1872,  a special  public  meeting  of 
the  public  school  section  was  held,  due  notice  having  been 
given,  as  required  by  law,  and  a new  site  was  chosen. 

On  the  18th  of  May  a contract  for  the  erection  of  a new 
school-house  was  entered  into,  and  the  building  proceeded 
with. 

On  the  21st  September  the  public  school  trustees  sold  the 
old  school-house,  which  was  purchased  by  or  on  account  of 
the  trustees  of  the  separate  school. 

On  the  16th  November,  1872,  the  trustees  of  the  public 
school  engaged  a Protestant  teacher,  but  this  person  did 
not  fulfil  his  engagement. 

On  the  24th  December  they  engaged  another  teacher, 
who  was  a Protestant,  his  engagement  taking  effect  from 
the  7th  January,  1873,  at  which  date  he  commenced  to 
teach,  and  has  continued  to  teach  there  ever  since. 

On  4th  January,  1873,  the  Public  School  Inspector  sent 
to  James  Milligan,  the  secretary-treasurer  of  the  separate 
school,  a notice  of  the  engagement  of  said  teacher,  and 
notifying  him  that  a Protestant  separate  school  could  not 
share  in  the  Legislative  grant  until  a Homan  Catholic 
teacher  was  employed  in  the  public  school  of  said  section. 

The  public  school  had  always,  prior  to  the  year  1873,  been 
supported  by  rates  levied  by  the  municipal  council,  at  the 
request  of  the  trustees. 

At  the  August  meeting,  in  1873,  of  the  township  council 
it  was  suggested  to  the  trustees  of  the  public  school  that  the 
trustees  should  not  apply  to  the  council  to  collect  their 
rate,  but  should  employ  their  own  authority  therefor.  One 
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of  the  councillors  who  resided  in  the  said  section,  and  was 
present  at  such  meeting,  had  notice  of  the  return  of  the 
names  of  the  separate  school  (supporters),  having  seen  said 
return  at  the  residence1^)!  the  school  inspector,  between  the 
28th  June  and  12  th  July,  and  afterwards,  and  before  the  said 
meeting  of  the  council,  he  informed  the  trustees  of  school  sec- 
tion No.  6 thereof,  saying  he  had  seen  the  return  of  separate 
school  section  No.  1,  and  that  it  was  false.  The  trustees 
levied  upon  the  whole  property  in  the  section,  as  well  that 
of  those  claiming  to  be  supporters  of  the  separate  school, 
as  that  of  the  other  ratepayers,  a rate  which  included  the 
expenses  of  the  public  school  for  the  teacher’s  salary,  and 
all  other  ordinary  expenses  of  the  school,  and  also  so  much 
of  the  costs  of  the  new  school-house  as  was  payable  within 
the  year,  and  a warrant  for  the  collection  thereof  was  given 
to  the  defendant. 

In  the  assessment  roll  for  the  year  1873,  the  ratepayers 
of  the  section  were  all  entered  ^as  of  section  No.  6,  without 
any  notice  being  taken  of  the  separate  school.  The  support- 
ers of  such  separate  school  objected  to  such  assessment,  but 
did  not  appeal  against  it. 

The  defendant,  as  the  collector  of  the  trustees  of  the 
public  school,  distrained  the  property  of  the  plaintiff  under 
the  said  assessment,  and  this  action  was  brought  by  reason 
of  that  distress. 

A copy  of  the  warrant  was  attached  to  the  special  case, 
and  it  directed  the  collection  to  be  made  “ from  the  several 
individuals  on  the  annexed  rate  bill.” 

A copy  of  the  rate  bill  was  also  attached,  and  was  headed, 
“ Rate  Roll  for  common  school  section  number  six,  in  the 
township  of  Ops,  for  the  year,  1873.”  It  then  gave  the 
names,  number  of  the  lots  and  concessions,  and  values  ; and 
the  last  column  was  headed,  “ Taxes,”  and  one  sum  was 
placed  opposite  each  name. 

The  first  question  for  the  Court  is : Was  the  separate 
school  in  question  legally  established,  and  is  it  entitled, 
under  the  facts  stated,  and  particularly  in  view  of  the  fact 
that  a Protestant  teacher  is  employed  in  the  public  school, 
to  continue  as  a separate  school  ? 
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If  the  Court  shall  answer  either  branch  of  this  question 
in  the  negative,  the  defendant  is  to  have  judgment  with 
full  costs  of  defence. 

If  the  Court  shall  answer  the  first  question  wholly  in 
the  affirmative,  the  next  question  is : Was  the  plaintiff, 
under  the  facts  above  stated,  exempt  from  the  payment  of 
all  rates  imposed  in  the  year  1872  for  the  support  of  the 
public  school  ? or,  if  liable  for  the  rate  imposed  to  pay  for 
the  new  school-house,  was  he  exempt  from  the  payment  of 
the  other  portions  of  such  fates  ? 

If  the  Court  shall  answer  the  second  question  wholly  in 
the  negative,  the  defendant  is  to  have  judgment  with  full 
costs  of  defence. 

If  the  Court  shall  answer  either  branch  of  the  second 
question  in  the  affirmative,  the  plaintiff  is  to  have  judg- 
ment for  the  return  of  the  goods  in  question,  and  $10 
damages  for  their  detention,  with  his  full  costs  of  suit, 
unless  the  Court  shall  be  of  opinion  that  the  defendant  is 
protected  by  his  said  warrant,  in  which  case  the  Court 
shall  direct  what  judgment  is  to  be  entered. 

In  this  term  the  case  was  set  down  for  argument. 

Patterson,  Q.  C.,  for  the  plaintiff.  There  are  two  ques- 
tions. 1.  Whether  the  separate  school  was  legally  estab- 
lished. 2.  Whether  the  plaintiff  is  entitled  to  exemption. 
As  to  the  first  question,  it  appears  that  the  necessary 
application  was  made  to  the  township  council,  under 
Consol.  Stat.  U.  C.  ch.  65,  sec.  1,  and  they  passed  a by-law 
establishing  the  separate  school,  and  the  moment  the  by-law 
was  passed,  the  separate  school  was  established.  Sec.  3,  which 
enacts  that  the  school  is  to  go  into  operation  at  the  same 
time  as  in  the  case  of  altered  school  sections,  which  by  Con. 
Stat.  U.  C.,  ch.  64,  sec.  40,  is  the  25th  December  following, 
refers  to  the  time  of  its  coming  into  operation,  and  not  that 
of  its  establishment.  The  object  is  to  allow  all  necessary 
arrangements  to  be  made,  so  that  the  school  may  go  into 
operation  wffien  the  25th  of  December  arrives.  Sec.  6„ 
also,  which  provides  that  no  Protestant  separate  school 
3 — VOL.  XXIV  C.P. 
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shall  be  allowed,  except  when  the  teacher  of  the  common 
school  is  a Roman  Catholic,  refers  to  the  time  of  establish- 
ment, namely,  the  passingjof  the  by-law,  and,  therefore,  the 
subsequent  appointment  of  the  Protestant  teacher  did  not 
affect  it.  The  next  question  is,  as  to  the  right  of  the 
plaintiff  to  exemption.  The  plaintiff,  as  a supporter  of  the 
separate  school,  was  exempt  from  the  payment  of  the 
common  school  rates.  The  return  to  the  clerk  was 
sufficient,  as  it  furnished  the  common  school  trustees  with 
the  means  of  acquiring  the  knowledge  of  the  persons 
exempt,  and  it  is  not  necessary  that  a return  should  also 
be  made  to  them.  It  clearly  appeared,  however,  that  they 
were  informed  of  it.  Section  14,  which  requires  the 
persons  exempted  to  be  left  off  the  roll,  is  peremptory,  and 
therefore  they  should  not  have  been  included  in  the  roll : 
Harling  v.  Mayville , 21  C.  P.  499.  As  to  the  rate  for  the 
new  school-house,  although  its  erection  was  undertaken 
before  the  25th  December,  yet  as  the  separate  school  was 
established  when  the  by-law  passed,  the. plaintiff  is  exempt 
from  this  also. 

Harrison,  Q.  C.,  contra.  As  to  the  establishment  of  the 
school,  the  only  proper  construction  is,  that  the  by-law 
giving  the  right  to  establish  the  school  was  not  to  take 
effect,  under  section  3,  until  the  25th  December  following. 
The  intention  was,  to  give  the  common  school  trustees  an 
opportunity  of  doing  away  with  the  necessity  of  the 
separate  school  by  appointing  a Protestant  teacher,  and, 
therefore  until  that  date  there  was  no  separate  school 
established.  Also,  as  the  only  object  of  the  separate  school 
is,  in  case  the  teacher  of  the  common  school  is  a Roman 
Catholic,  as  soon  as  the  Protestant  teacher  was  appointed 
the  necessity  for  it  was  at  an  end.  This  clearly  appears 
from  section  6.  Assuming,  however,  that  a separate  school 
was  in  existence,  the  next  question  is,  as  to  the  exemption 
of  the  plaintiff.  The  common  school  system  is  recognized 
by  the  legislature  as  the  rule,  and  if  a person  wishes  to 
avail  himself  of  the  exception,  namely,  the  exemption  as  a 
separatist,  he  must  shew  everything  necessary  to  take 
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himself  out  of  the  general  rule  : Harling  v.  Mayville,  21 
C.  P.  499  ; Re  Ridsdale  and  Brush,  22  U.  C.  R.  122.  The 
plaintiff  should  have  shewn  that  a return  was  made  by  the 
local  superintendent  to  the  common  school  trustees.  The 
township  assessment  and  collector’s  roll,  from  which  the 
common  school  trustees  made  up  their  roll,  contained  the 
names  of  all  the  ratepayers,  without  any  distinction  as  to 
separate  school  supporters,  and  the  trustees  had  no 
knowledge  of  their  exemption,  and  they  were  under  no 
obligation  to  find  this  out  from  the  clerk.  As  far  as  they 
were  concerned,  the  plaintiff  was  properly  on  the  roll,  and 
therefore  no  liability  attaches  to  them.  The  plaintiff  is 
liable,  however,  for  the  rate  for  the  school-house,  as  it  was 
undertaken  before  the  25th  December.  And  the  distress 
is  legal  as  to  this  part : Corbett  v.  Johnston,  11  C.  P.  317. 
At  all  events,  as  the  defendant  acted  under  the  warrant  of 
the  trustees,  he  is  protected. 

Hagarty,  C.  J. — One  point  suggested,  rather  than 
argued,  for  the  defence  is,  that  the  defendant,  as  collector 
with  a warrant  apparently  lawful,  is  protected.  I find  in 
the  special  case  that  the  action  is  detinue,  to  recover  posses- 
sion of  property  seized,  and  the  plaintiff  claims  a return, 
and  asks  judgment  therefor;  and  if  our  opinion  be  adverse 
to  the  plaintiff,  the  defendant  is  to  have  judgment,  with 
full  costs  of  defence. 

Although  there  are  no  formal  pleadings,  I think  we  must 
treat  this  as  a case  where  the  collector  or  bailiff  avows  for 
all,  and  defends  the  detention  of  the  property,  as  a defend- 
ant in  replevin  who  claims  a return.  In  such  case,  the 
defendant  becomes  an  actor,  and  must  shew  a title  to  the 
property.  The  point  is  fully  discussed  in  Harling  v. 
Mayville,  21  C.  P.  499,  in  the  judgment  of  my  brother 
Gwynne. 

It  is  argued  that  this  separate  school  has  no  legal  exist- 
ence, so  long  as  the  school  section  teacher  is  a Protestant. 

The  words  of  Consol.  Stat.  U".  C.,  ch.  65,  sec.  6,  are : “No 
Protestant  separate  school  shall  be  allowed  in  any  school 
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section,  except  when  the  teacher  of  the  common  school  in 
such  section  is  a Roman  Catholic.’5 

Here  the  by-law  establishing  the  separate  school  was 
passed  in  January,  1872,  the  teacher  then  being  a Roman 
Catholic. 

Section  3 provides  that  the  separate  school  “ shall  go  into 
operation  at  the  same  time  as  is  provided  in  the  case  of 
altered  school  sections.55 

By  Section  40,  of  ch.  64,  the  alteration  shall  not  take 
effect  “ before  the  25th  December;  next  after  the  alteration 
has  been  made.” 

We  should  look  at  the  state  of  the  section  on  the  25th 
December,  1872,  when  the  by-law  establishing  this  separate 
school  took  effect. 

It  seems  clear  that  there  could  be  no  such  school  till  the 
25th  December,  1872. 

On  the  16th  November,  1872,  the  trustees  of  section  No.  six 
engaged  a Protestant  teacher,  who,  however,  broke  his 
engagement,  and  on  the  24tli  December,  the  trustees  engaged 
another  Protestant  teacher,  his  engagement  taking  effect  on 
7th  January,  1873,  when  he  commenced  to  teach,  &c. 

On  4th  January,  1873,  the  separate  school  trustees  were 
notified  of  the  engagement  of  the  Protestant  teacher,  by 
the  common  school  inspector,  and  that  consequently  they 
could  not  share  in  the  Legislative  grant. 

In  January,  (the  day  is  not  named,)  the  separate  school 
trustees  engaged  a teacher,  and  on  the  7th  January  their 
school  was  opened,  and  teaching  commenced. 

Therefore,  on  the  same  day,  7th  January,  probably  at  the 
end  of  the  usual  Christmas  vacation,  the  ordinary  school  of 
the  section  was  opened  with  a Protestant  teacher,  and  so 
was  the  separate  school. 

This,  of  course,  could  hardly  have  been  contemplated  by 
the  Legislature.  The  permission  to  have  the  separate 
school  was  a concession  to  the  rights  of  conscience,  and  in 
that  respect  an  innovation  on  the  general  scheme  of  our 
common  school  law. 

As  Burns,  J.,  remarked,  in  Re  Ridsdale  and  Brush , 22  U. 
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C.  R.  124,  “The  Legislature  intended  the  provisions  creating 
the  common  school  system,  and  for  working  and  carrying 
that  out,  were  to  be  the  rule,  and  that  all  the  provisions  for 
the  separate  schools  were  only  exceptions  to  the  rule,  and 
carved  out  of  it  for  the  convenience  of  such  separatists  as 
availed  themselves  of  the  provisions  in  their  favour.” 
And  my  brother  Gwynne,  commenting  on  these  words  in 
Harling  v.  Mayville,  says,  at  p.  511,  that  “it  lies  on  the 
plaintiff,  claiming  exemption  as  a separatist,  to  aver  and 
prove  all  those  exceptional  matters,  taking  him  out  of  the 
general  rule.” 

Now,  if  the  plaintiff’s  argument  be  sound, the  passing  of 
the  by-law  establishing  this  separate  school,  on  the  ground 
that  the  teacher  was  then  a Roman  Catholic,  although  it 
could  not  come  into  effect  until  the  25th  December  follow- 
ing, at  once  gave  him  and  the  others  a vested  interest  in 
the  right  to  have  a separate  school,  although  the  only  legal 
foundation  for  that  right  was  gone  the  day  after  the 
by-law  was  passed.  If  next  day  the  Roman  Catholic 
teacher  died  and  a Protestant  teacher  were  appointed,  there 
could  be  no  legal  ground  for  having  the  school. 

The  well-known  legal  maxim,  “ Cessante  ratione,  cessat 
et  ipsa  lex”  ought,  it  would  seem,  to  govern  in  such  a case, 
if  it  ever  have  any  practical  application. 

On  the  25th  December  when  for  the  first  time  'the 
by-law  came  into  effect,  the  reason  for  it,  and  the  only 
legal  foundation  for  it,  had,  in  fact,  disappeared. 

The  provision  that  the  by-law  shall  not  take  effect  till  a 
named  day — in  the  present  case  nearly  a year  after  its 
passing — may  have  been  wisely  intended  to  give  time  to 
all  parties  fully  to  reflect  on  their  position.  If  the  trustees 
of  the  section,  thus  threatened  with  disruption,  yield  to  the 
force  of  the  reasons  alleged  to  actuate  the  intending  separ- 
atists, the  disunion,  and  the  evil  consequences  thereof,  may 
be  averted  by  timely  concession.  Practical  difficulties  will 
probably  often  incur  in  working  out  any  alteration  of  a 
general  scheme  based  upon  the  religious  belief  of  the 
teacher. 
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It  seems  to  ns  preferable  that  the  risk  and  inconvenience 
of  the  disruption  should  be  thrown  rather  on  those  who 
choose  to  secede,  than  on  those  who  are  content  to  remain- 
Sec.  8,  of  ch.  65,  declares  that  the  exemption  of  the 
separatists  from  the  payment  of  school  rates  shall  not 
extend  to  rates  or  taxes  imposed  to  pay  for  school-houses 
the  erection  of  which  was  undertaken  or  entered  into  before 
the  establishment  of  such  separate  school. 

This  provision  is  very  just,  as  the  payment  of  rates  to 
pay  for  a school-house  may  be  extended  over  a period  of 
ten  years,  (see  sec.  35,  ch.  64.) 

I do  not  find  any  express  power  given  to  the  separate 
Protestant  school  trustees  to  build  school-houses,  or  impose 
rates  therefor.  Such  a power  and  its  exercise  would  be 
opposed  to  the  idea  of  an  existence  depending  on  such  a 
fluctuating  matter  as  the  religious  belief  of  a school  teacher. 

Sec.  17,  of  ch.  65,  gives  them  the  same  power  “ to  impose, 
levy  and  collect  school -rates  or  subscriptions,  * * as 

the  trustees  of  a common  school  have  to  impose,  levy,  and 
collect  school-rates  or  subscriptions.” 

The  trustees  of  a Roman  Catholic  separate  school,  under 
the  sections  of  the  Act  of  1863,  26  Vie.,  ch.  5,  sec.  7,  in 
addition  to  these  words,  “ shall  have  all  the  powers  in 
respect  of  separate  schools,  that  the  trustees  of  common 
schools  have  and  possess  under  the  provisions  of  the  Act 
relating  to  common  schools.”  And  section  18  expressly 
speaks  of  a rate  “ for  the  erection  of  a separate  school-house.” 
In  the  case  of  Roman  Catholics,  their  right  to  the  separ- 
ate school  is  not  rested  on  the  religious  belief  of  the 
common  school  teacher. 

But  the  difficulty  remains,  that  the  municipality  have 
not  repealed  their  by-law. 

No  doubt  they  could,  with  perfect  propriety,  have 
repealed  it,  as  soon  as  the  teacher  ceased  to  be  a Roman 
Catholic.  But  they  have  not  done  so,  and  we  feel  that,  so 
long  as  the  by-law  stands  establishing  the  separate  school, 
we  can  hardly  say  that  because  the  cause  warranting  the 
establishment  has  ceased,  the  school  must  cease  with  it. 
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We  think  it  the  better  opinion  that,  whenever  the 
teacher  ceases  to  be  a Roman  Catholic,  the  municipality 
may  repeal  the  by-law. 

The  inconvenience  of  making  the  school’s  existence  to 
depend  on  anything  except  the  repeal  of  the  by-law — or  the 
unwillingness  of  the  separatists  to  remain  any  longer 
separated,  are  too  obvious  to  require  enumeration.  One 
week  the  separate  school  might  be  lawful,  the  next  • week 
unlawful,  varying  with  the  teacher’s  belief. 

By  section  12,  of  ch.  65,  the  trustees  of  the  separate 
school  are  to  transmit  to  the  local  superintendent  a correct 
return  of  all  Protestant  persons  sending  children  to  the 
separate  school  during  the  preceding  six  months. 

This  was  done  by  the  separate  trustees,  by  copying  all 
the  names  therein  from  the  collector’s  roll  of  the  township, 
and  placing  after  each  name  the  amount  of  taxes  paid  to 
the  public  school  in  1872,  and  then  informing  the  parties, 
and  obtaining  their  consent  thereto,  as  separate  school  tax  ; 
the  plaintiff’s  name  appearing  in  the  said  return. 

This  return  was  sent  by  them  to  the  local  superintend- 
ent, and  that  officer  returned  it  to  to  the  clerk  of  the 
municipality,  but  omitted  returning  it  to  the  trustees  of 
the  common  school  section,  which  he  ought  to  have  done, 
under  section  13. 

It  is  stated  that  at  the  August  meeting  of  the  munici- 
pality, (1873,)  the  latter  body  instructed  the  common 
school  trustees  to  collect  their  own  rates.  It  is  stated  that 
one  of  the  councillors  told  the  common  school  trustees  that 
he  had  seen  the  J une  return  of  the  separate  school  section ; 
but  nothing,  we  think,  depends  on  that  fact. 

It  then  appears  that  the  common  school  trustees  levied, 
(by  warrant,  dated  27th  September,  1873,)  on  the  whole 
property  in  the  section,  ignoring  any  exemption  as  to  the 
plaintiff  and  others  claiming  to  be  supporters  of  the 
separate  school ; acting,  apparently,  on  the  general  assess- 
ment roll,  where  all  the  ratepayers  were  entered  as  of 
section  No.  6,  without  any  notice  of  the  separate  school 
section. 
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It  also  appears  that  the  separate  school  ratepayers  had 
objected  to  this  way  of  assessing,  but  had  not  appealed 
against  it. 

Sec  14  directs  the  clerk  not  to  include  in  the  collec- 
tor’s roll,  for  general  or  other  school  rate,  and  the  trustees 
not  to  include  in  their  school  rolls,  any  person  whose  name 
appears  on  the  return. 

Here  the  clerk  had  the  return  from  the  local  superin- 
tendent, but  nothing  was  done  or  marked  on  the  rolls  as  to 
exemptions. 

Had  the  clerk,  in  the  present  case,  made  out  the  collec- 
tor’s roll  on  which  the  trustees  acted,  he  would,  apparently, 
have,  been  guilty  of  a breach  of  duty,  in  including  the 
names  that  ought  to  have  been  exempted. 

Sec.  15  directs  him  to  allow  any  of  the  trustees  or 
their  collector  to  make  a copy  of  the  assessor’s  or  collec- 
tor’s roll. 

Here  the  trustees  proceeded  to  collect  the  rates  on  their 
own  authority.  A copy  of  their  warrant  is  given,  and  it 
directs  the  collection  to  be  made  “from  the  several  indi- 
viduals on  the  annexed  rate  bill.”  A copy  of  the  rate  bill 
has  been  furnished.  It  is  headed  : “ Kate  Roll  for  Common 
School  Section  Number  Six,  in  the  Township  of  Ops,  for 
the  year  1873.”  Then  it  gives  the  names,  numbers  of  the 
lots  and  concessions,  and  values ; and  the  last  column  is 
headed : “ Taxes,”  and  one  sum  is  placed  opposite  each 
name. 

But  I suppose  we  are  to  gather  from  what  is  stated,  that 
it  was  a transcript  of  the  assessment  or  collector’s  roll. 

Under  the  Assessment  Act,  sec.  32  Vic.  eh.  36  sec.  21,  there 
is  a column  in  the  roll  to  describe  the  school  section. 

Sec,  90  directs,  that  the  collector’s  roll  shall  have  a 
column  for  the  school  rate.  This  roll  is  to  be  prepared  by 
the  clerk. 

Sub- sec.  11,  sec.  27,  of  ch.  64,  authorizes  the  trustees 
of  each  school  section  “to.  make  out  a list  of  the  names 
of  all  persons  rated  by  them  for  the  school  purposes  of 
such  section,  and  the  amount  payable  by  each,  and  to 
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annex  to  such  list  a warrant.”  And  sub-section  12  “ To 
apply  to  the  township  council,  at  or  before  its  meeting  in 
August,  or  to  employ  their  own  lawful  authority,  as  they 
may  judge  expedient,  for  the  levying  and  collecting  by 
rate,  according  to  the  valuation  of  taxable  property  as 
expressed  in  the  assessor’s  or  collector’s  roll.  * * And 

the  township  clerk,  or  other  officer  having  possession  of 
such  roll,  is  hereby  required  to  allow  any  one  of  the 
trustees,  or  their  authorized  collector,  to  make  a copy  of 
such  roll,  as  far  as  it  relates  to  their  school  section.” 

We  are  to  assume  here,  as  is  stated,  that  on  the  assess- 
ment roll  all  the  ratepayers  were  entered  as  of  section  No. 
6,  and  it  is  then  said,  the  trustees’  collector  distrained  on 
the  plaintiff,  “ under  the  said  assessment.” 

It  is  stated  that  it  was  from  the  collector's  roll  the 
separate  school  trustees  made  out  their  return  on  the  23rd 
June.  So  that  there  was  certainly  a collector’s  roll  in 
existence  before  and  when  the  common  school  trustees 
made  out  their  rate  bill  for  their  collector,  as  it  was  at  the 
August  meeting  the  council  desired  them  to  collect  by 
their  own  authority. 

Therefore,  the  township  clerk  could  have  entered  the 
exemptions  on  the  collector’s  roll. 

Officially,  the  school  trustees  had  no  notice  of  the 
separate  school  return,  as  it  was  not  sent  to  them,  as 
directed  by  the  statute. 

We  are  not  informed  of  the  precise  manner  in  which 
their  rate  bill  was,  in  fact,  prepared.  Neither  the  assess- 
ment roll  or  the  collector’s  roll,  in  the  clerk’s  office,  would 
give  them  any  notice  of  exemptions. 

We  cannot,  I think,  assume  that  the  trustees  had  any 
other  legal  guide  for  them,  except  the  assessment  and  the 
collector’s  roll.  The  separate  school  return  was  there,  but 
we  cannot  see  how  to  connect  the  trustees  with  it,  so  as  to 
make  them  trespassers  for  acting  in  the  ordinary  way  on 
the  general  assessment  of  all  the  ratepayers  in  the  section. 

If,  having  duly  sent  to  them  the  separate  school  return, 
4— VOL.  XXIV  c.p. 
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they  then  choose  to  prepare  a rate  bill  of  their  own,  ignor- 
ing such  return,  it  may  be  that  they  would  be  liable. 

But  we  cannot,  on  the  case  stated  to  us,  see  our  way  to 
holding  them  responsible. 

It  must  be  clearly  understood  that  our  judgment  pro- 
ceeds wholly  on  the  manner  in  which  we  understand  the 
facts  to  be,  from  the  language,  occasionally  not  very 
precise,  used  in  the  special  case. 

We  feel  some  difficulty  as  to  some  of  the  expressions  in 
the  statute.  For  example,  when  it  says,  section  14,  “The 
clerk  shall  not  include  in  the  collector’s  roll  for  the  general 
or  other  school  rate,  and  the  trustees  or  board  of  trustees 
shall  not  include  in  their  school  rolls,  any  person  whose 
name  appears,”  &c.  What  is  meant  by  “ school  rolls  ?” 
Does  school  roll  there  mean  a roll  prepared  by  them  for 
their  own  collector,  or  is  it  merely  their  ordinary  roll  of 
those  attending  school,  or  sending  children  thereto  ? 

It  would,  seem,  on  the  whole,  that  the  trustees,  when 
proceeding  to  collect  by  their  own  power,  were  supposed 
to  prepare  their  roll,  or  rate  bill,  or  whatever  it  is  called, 
by  copying  from  the  assessor’s  or  collector’s  roll. 

In  Harlinq  v.  Mayville,  the  trustees  proceeded  by  their 
rate  bill  and  warrant,  and  my  brother  Gwynne  evidently 
assumes  that  the  clerk  would,  on  getting  the  separate  school 
return,  exclude  the  exempted  names  “ from  the  collector’s 
roll,”  and  that  then — though  no  return,  (as  here),  was  made 
to  the  trustees, — the  latter,  through  the  roll  so  corrected  by 
the  clerk,  would  have  full  notice,  and  must  exclude  the 
exempted  names  from  the  school  rolls. 

In  the  levy  made  on  the  plaintiff’s  property,  there  was,  in 
any  event,  rightfully  included  the  rate  for  the  cost  of  the 
new  school-house,  payable  within  the  year  1873. 

We  agree  with  the  defendant’s  counsel,  that  this  amount 
was  chargeable  on  all  the  ratepayers,  the  building  being 
contracted  for  and  in  progress  of  erection  before  the  by-law 
came  into  effect. 

This  portion  of  the  levy  being  correct  would  not  make 
the  whole  rate  valid. 
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The  case  states  that  the  trustees  levied  a rate  which 
included  the  expenses  of  the  public  school  teacher’s  salary, 
and  all  other  ordinary  expenses  of  the  school,  and  also  so 
much  of  the  costs  of  the  new  school-house  as  was  payable 
within  the  year. 

The  case  is  distinguishable  from  Corbett  v.  Johnston,  11 
C.  P.  317,  as  here  the  levy  seems,  or  at  least  is  stated  to 
be,  for  one  sum  or  rate  including  several  items.  The 
warrant  is  to  collect  from  the  several  persons  named  “ the 
sum  of  money  opposite  their  respective  names.” 

We  do  not  think  that  the  fact  of  the  separate  school 
having  received  a share  of  the  Legislative  grant  in  1873, 
can  affect  our  decision. 

We  think  there  must  be  judgment  for  the  defendant 
with  costs. 

Galt,  J.,  concurred. 

Gwynne,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 


Judgment  for  defendant. 
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McBrien  y.  Shanly. 

Contract  for  building  railway — Sub-contract — Construction. 

The  defendant  had  a contract  with  the  Midland  Railway  Company,  for  the 
construction  of  about  fifty  miles  of  their  railway,  and  plaintiff  was  the 
assignee  of  a sub-contractor  under  the  defendant  for  about  four  miles. 
By  the  plaintiff’s  contract  all  payments  based  on  the  certificates  of  the 
company’s  engineer  were  to  be  made  monthly,  and  within  ten  days  after 
defendant  received  the  amount  coming  to  him  from  the  company;  but 
defendant  was  to  retain  ten  per  cent,  of  such  monthly  estimates  as  a 
security  for  the  plaintiff’s  due  completion  of  the  work  to  the  satisfaction 
of  defendant  and  of  the  company’s  engineer,  which,  with  any  balance 
coming  to  the  plaintiff  on  a final  estimate,  was  to  be  paid  to  him  within 
thirty  days  after  the  work  was  accepted  by  the  company  and  defendant 
paid  therefor : and  the  suspension  of  the  works  by  the  company  should 
not  give  defendant  a claim  for  damages,  but  only  for  defendant’s  default 
in  furnishing  the  estimates  or  paying  them  when  paid  by  the  company, 
or  for  any  delay  caused  by  the  suspension,  but  he  should  be  paid  for  the 
work  actually  done  by  him.  The  plaintiff ’s  work  was  all  completed  and 
accepted  by  the  company,  and  he  claimed  $1510.36,  $719.61  for  per- 
centages retained  by  defendant  up  to  the  31st  December,  1872,  which 
the  jury  fouad  that  defendant  had  received  from  the  company,-  and 
$790.75,  for  work  done  after  that  date,  for  which  defendant  had  not 
been  paid,  but  the  jury  found  that  the  company  had  put  an  end  to 
defendant’s  contract  with  them  owing  to  his  default. 

Held,  ihat  the  plaintiff  was  entitled  to  recover  the  whole  amount  claimed 
by  him,  for  1.  As  to  the  sum  of  $719.61,  as  the  defendant  had  received 
this  from  the  company,  and  the  fact  that  they  had  not  paid  defendant  for 
the  work  on  other  sections  could  form  no  defence,  2.  As  to  the  sum  of 
$790.75.  Per  Hagarty,  C.  J. , that  the  non-payment  by  the  company 
being  caused  by  the  defendant’s  own  default,  he  could  not  take  advantage 
of  it  under  the  letter  of  the  contract,  as  a defence  to  the  action.  Per 
Galt,  J.,  that,  in  addition  to  the  defendant  being  thus  precluded,  the 
plaintiff,  by  the  express  terms  of  the  contract,  was  to  be  paid,  in  case  of 
suspension  by  the  company,  for  the  work  actually  done  by  him. 


Action,  on  the  common  counts. 

Pleas  : never  indebted,  payment,  and  set-off.  Issue. 

The  cause  was  tried  before  Wilson,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1873. 

From  the  evidence,  it  appeared  that  the  defendant  had 
a contract  with  the  Midland  Railway  Company  for  the 
construction  of  a portion  of  their  railway,  extending  over 
about  fifty  miles ; and  the  plaintiff,  Jeremiah  McBrien,  was 
the  assignee  of  one  J ames  McBrien,  a sub-contractor  under 
the  defendant,  for  a section  of  about  four  miles. 

The  contract  contained  the  following  covenants  on  the 
part  of  the  defendant  : — 
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The  defendant  covenanted,  “ That  he  shall  and  will  pay 
the  prices  hereinafter  mentioned  in  the  schedule  attached, 
to  the  party  of  the  first  part. 

“All  payments  to  be  made  monthly  to  the  party  of 
first  part,  by  cheque  or  draft  on  some  one  of  the 
chartered  banks  of  the  Province,  payable  at  Toronto  or 
elsewhere,  as  agreed  upon,  and  within  ten  days  after  the 
party  of  the  second  part  shall  have  received  the  amount 
due  to  him  for  the  said  work  from  the  said  Midland 
Railway  Company. 

“All  payments  to  be  based  upon  the  written  estimate 
of  the  engineer  of  the  Midland  Railway  Company  afore- 
said, of  the  amount  of  work  done  by  the  party  of  the 
first  part  for  the  party  of  the  second  part,  under  this 
contract.  But  it  is  expressly  understood  and  agreed 
that  the  quantity  of  work  done,  as  shewn  by  such 
monthly  estimates,  shall  be  considered  and  taken  as 
approximate  only;  and  that  on  the  completion  of  the  work 
hereby  contracted  to  be  performed,  the  total  amount  of 
work,  as  ascertained  by  the  measurements  of  the  said 
engineer,  shall  be  paid  for  irrespective  of  the  quantity 
shewm  by  such  monthly  estimates. 

“ And  it  is  hereby  further  expressly  understood  that  the 
suspension  of  the  works  by  the  order  of  the  Midland  Rail- 
way Company,  shall  not  entitle  the  party  of  the  first  part  to 
make  any  claim  for  damages  against  the  party  of  the  second 
part ; but  such  right  shall  arise  only  from  default  on  the 
part  of  the  party  of  the  second  part  in  furnishing  the  esti- 
mates or  in  payment  of  them,  according  to  the  true  intent 
and  meaning  of  this  contract,  when  he  shall  have  received 
payment  of  the  same  from  the  said  Midland  Railway 
Company. 

“It  is  hereby  agreed  that  it  shall  be  lawful  for  the 
party  of  the  second  part  to  withhold  and  retain  from 
the  party  of  the  first  part  ten  per  cent,  from  each  monthly 
certificate ; and  the  said  percentage  shall  remain  in  the 
hands  of  the  party  of  the  second  part,  as  security  for  the 
perfect  and  full  completion  of  the  said  work,  to  the  satis- 
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faction  of  the  party  of  the  second  part,  and  to  the  accept- 
ance of  the  engineer  aforesaid  ; and  the  amount  so  retained 
£hall  be  paid  to  the  party  of  the  first  part,  together  with 
any  balance  remaining  unpaid,  as  shewn  by  the  final 
estimate,  within  thirty  days  after  the  work  shall  have 
been  delivered  up  and  accepted  as  aforesaid,  and  the  party 
of  the  second  part  being  paid  by  the  said  Midland  Railway 
Company. 

“ It  is  further  agreed  that  if,  at  any  time  or  times  during 
the  progress  of  the  said  works,  it  shall  appear  to  the  party 
of  the  second  part  that  the  force  employed,  or  the  rate  of 
progress  of  the  said  works  are  not  respectively  such  as  to 
insure  the  completion  of  the  said  works  within  the  time 
hereby  limited,  or,  if  the  said  party  of  the  first  part  shall, 
from  time  to  time,  or  at  any  time,  pursue  any  course  vio- 
lating the  provisions  or  evident  import  of  this  contract,  the 
party  of  second  part,  on  giving  three  days’  notice  in  writing 
to  the  party  of  the  first  part,  or  his  agent  in  charge  of  the 
works,  shall  have  the  power,  at  his  discretion,  either  to  take 
the  works,  or  any  part  thereof,  out  of  the  hands  of  the 
party  of  the  first  part,  and  re-let  or  otherwise  carry  on  the 
same,  with  or  without  any  further  previous  notice  to  the 
party  of  the  first  part,  and  the  party  of  the  first  part  shall 
be  liable  for  the  actual  cost  and  expenditure  which  the 
party  of  the  second  part  shall  incur  by  so  doing,  and  the 
party  of  the  first  part  shall  forfeit  all  right  and  claim  to  or 
any  interest  in  this  contract  and  to  the  amount  of  percent- 
age retained  and  withheld  by  the  party  of  the  second  part, 
on  and  from  the  monthly  estimates,  as  hereinbefore  pro- 
vided for. 

“It  is  further  agreed  that  if  the  work  hereby  con- 
tracted to  be  performed  shall  be  suspended  by  order  of 
The  Midland  Railway  Company,  or  by  the  said  company 
neglecting  to  furnish  plans,  set  out  the  works,  not  pro- 
viding right  of  way,  or  any  other  cause  of  delay  to  the 
party  of  the  second  part,  or  by  the  said  company  refus- 
ing or  neglecting  to  pay  for  the  said  work  hereinbefore 
mentioned,  the  party  of  the  first  part  shall  not  make  any 


m’brien  y.  shanly. 


31 


claim  for  damages  or  loss  sustained  on  account  of  or  by 
reason  of  such  suspension  or  delay  in  providing  the  party 
of  the  second  part  with  the  necessary  powers  to  carry  on 
the  work  ; but  all  work  done  by  the  party  of  the  first  part 
shall  be  measured,  and  shall  be  paid  for  by  the  party  of 
the  second  part  at  the  prices  hereinbefore  mentioned,  and 
any  delay  caused  by  the  said  company  shall  only  entitle 
the  party  of  the  first  part  to  an  extension  of  time  equal  to 
that  lost  by  such  delay.” 

It  was  on  the  construction  of  the  above  covenants  that 
this  suit  depended. 

It  was  proved  at  the  trial  that  all  the  work  done  by  the 
sub-contractor,  under  whom  the  plaintiff  claimed,  was  accept- 
ed by  the  railway  company. 

The  following  admission  was  put  in  : “ It  is  admitted 
that  the  balance  due  on  the  contract  for  work  done  under 
it, after  deductingpayments, amounts  to  the  sum  of$l, 510.36. 
The  contract  was  originally  with  James  McBrien,  and  if  the 
plaintiff  is  properly  entitled  as  assignee,  then  that  amount 
is  due  to  him.  The  defendant,  however,  contends  that, 
under  the  terms  of  the  contract,  the  ten  per  cent,  draw 
back  on  the  whole  work  done  is  not  yet  payable;  and  he 
does  not  admit  that  the  defendant  has  received  his  pay 
from  the  Midland  Railway  Company.” 

This  sum  of  $1,510.36  was  divisible  into  two  parts,  one 
of  $719.61  for  per-centages  retained  up  to  31st  December, 
J872;  the  balance,  $790.75,  being  for  work  done  and 
unpaid  for  after  that  date. 

It  was  stated  on  behalf  of  the  plaintiff  by  the  treasurer 
of  The  Midland  Railway  Company,  that  the  defendant  had 
been  paid  in  full  for  all  work  certified  for  by  the  engineer, 
including  all  percentages  retained  up  to  31st  December, 
1872. 

The  company  put  an  end  to  the  contract,  owing,  as  was 
found  by  the  jury,  to  the  default  of  the  defendant. 

The  defendant  in  his  evidence  stated  that,  so  far  from 
the  company  having  paid  him  in  full,  he  was  suing  them 
for  $34,000,  and  for  extras  besides ; and  of  the  $34,000, 
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there  might  be  about  $20,000  retained  for  percentages. 
The  residue  was  for  work  done,  not  paid  for  by  the  com- 
pany. 

It  was  not  shewn  that  any  money  was  paid  by  the 
company  to  the  defendant  for  any  work  done  after  the 
31st  December,  1872,  and  it  was  for  work  done  after  that 
date  that  the  plaintiff  claimed  the  $790.75. 

The  learned  Judge  left  to  the  jury  the  question,  whether 
the  defendant  had  received  the  percentages  up  to  31st 
December,  and  they  found  that  he  had,  and  gave  a verdict 
for  the  plaintiff  for  $719.  61 ; but  leave  was  reserved  to 
the  defendant  to  have  the  verdict  entered  in  his  favor  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to 
sustain  it. 

It  was  also  left  to  the  jury  to  find,  whether  the  com- 
pany had  put  an  end  to  the  defendant’s  contract,  and 
they  found  that  the  company  had  terminated  it,  owing  to 
the  default  of  the  defendant. 

On  this  finding,  the  learned  Judge  reserved  leave  to 
the  plaintiff  to  move  to  increase  his  verdict  to  the  sum  of 
$1,510.  36. 

In  Michaelmas  Term,  i2eac2, Q.C., obtained  a rule  nisi  to  set 
aside  the  verdict  for  $719.  61,  and  McMichciel,  Q.  C., 
obtained  a cross  rule  to  increase  his  verdict. 

In  the  same  term  Read,  Q.  C.,  shewed  cause  to  the  plain- 
tiff’s rule,  and  also  supported  his  own  rule.  The  plaintiff 
is  not  entitled  to  be  paid  until  the  whole  of  the  work  in  the 
defendant’s  contract  with  the  company  is  completed  and 
accepted  by  them,  and  the  defendant  is  paid  the  amount 
coming  to  him.  The  plaintiff  is  not  entitled  to  the  sum  of 
$719.61,  as  the  evidence  clearly  shews  that  the  defendant 
did  not  receive  the  amount  of  the  percentages,  up  to  the 
31st  December,  1872,  and  he  is  now  suing  the  company  for^ 
$34,000,  of  which  $20,000  is  for  percentages  withheld  from 
him,  including  the  percentage  due  on  this  section ; and  the 
$15,000  he  received  from  the  company  was  simply  an 
advance  or  loan,  and  was  not  in  payment  of  any  particular 
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work  done.  As  to  the  balance  claimed,  $790.75,  by  which 
the  plaintiff  seeks  to  increase  his  verdict,  this  certainly 
should  not  be  allowed,  as  it  is  for  work  done  after  the  31st 
December,  and  there  is  no  question  that  nothing  has  been 
paid  since  that  date.  The  fact  of  the  company  having  put 
an  end  to  the  contract  for  the  defendant’s  default  does  not 
enable  the  plaintiff*  to  bring  an  action,  as  by  the  terms  of 
the  contract  the  suspension  of  the  work  does  not  give  a 
right  of  action,  but  it  can  only  be  brought  for  not  furnish- 
ing estimates  or  in  not  paying  them  when  paid  by  the 
company.  The  whole  difficult}^  in  the  case  arose  from  the 
plaintiff  not  having  completed  his  work  until  November, 
whereas  it  should  have  been  done  by  March. 

McMichael,  Q.  C.,  contra.  The  plaintiff  is  entitled 
to  recover  for  the  whole  amount  claimed.  According 
to  the  contract  the  plaintiff  was  to  be  paid  as  soon 
as  the  work — that  is,  the  work  specified  in  the  contract 
between  him  and  the  defendant — should  be  completed 
and  accepted  by  the  company  and  the  defendant  paid 
therefor,  and  the  evidence  shews  that  the  defendant 
has  been  paid  in  full  for  this  work,  and  it  is  for  other 
work,  on  other  sections,  that  the  plaintiff  claims  that  the 
company  are  indebted  to  him.  The  plaintiff’s  work  was 
fully  completed  before  they  put  an  end  to  the  defendant’s 
contract,  and  it  was  in  consequence  of  the  other  sections 
that  the  trouble  arose,  and  the  defendant’s  contract  was 
avoided.  It  was  contended  by  the  defendant  that,  accord- 
ing to  his  contract  with  the  plaintiff,  the  plaintiff*  could 
have  no  claim  against  him  until  the  whole  of  the  work  in 
his  contract  with  the  company  was  completed  and  accepted 
by  them  and  he  was  paid  therefor ; but  this  is  not  the 
effect  of  the  contract,  for  the  contract  shews  that  in  case 
the  work  is  suspended  the  plaintiff  is  to  be  paid  for  the 
work  actually  done  by  him;  but  even  if  it  were  not  so, 
the  defendant,  by  his  own  default  in  causing  the  contract 
to  be  rescinded,  has  precluded  himself  from  setting  up 
this  defence. 

5 — VOL.  XXIV  C.P. 
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Hagarty,  C.  J. — The  question  arises  wholly  on  the  issue 
of  never  indebted,  on  the  common  counts.  The  defendant 
says  that  he  does  not  owe  the  money  in  question,  because 
he  has  not  been  paid  it  by  the  railway  company. 

No  question  arises  on  the  pleadings. 

It  might  perhaps  be  more  correct  that  the  defence  set 
up  should  have  come  up  by  way  of  confession  of  the 
amount  being  due  and  the  debt  incurred  by  the  defendant, 
but  avoided  by  the  term  in  the  contract,  that  payment  was 
not  to  be  made  till  ten  days  after  the  defendant  should  have 
received  the  amount  from  the  railway  company.  The 
defendant  on  this  issue  has  to  rest  his  defence  on  the  broad 
ground  that  a complete  cause  of  action  has  never  accrued 
against  him. 

It  is  to  be  observed  that  the  company’s  engineer  is  to 
ascertain  and  settle  the  quantity  of  the  work  to  be  done 
by  the  plaintiff  for  the  defendant. 

The  defendant  is  allowed  by  the  contract  to  retain  ten 
per  cent,  of  each  monthly  certificate,  as  a security  for 
plaintiff’s  due  performance  of  the  work  to  the  satisfaction 
of  the  defendant  and  of  the  company’s  engineer,  and  this 
amount,  with  any  remaining  balance  on  the  final  estimate, 
is  to  be  paid  to  the  plaintiff  within  thirty  days  after  the 
work  is  accepted  by  the  company,  and  the  plaintiff  shall 
paid  by  them. 

The  contract  provides  that  if  the  company  suspend  the 
works,  the  plaintiff  shall  have  no  claim  for  damages  against 
the  defendant,  but  such  right  shall  arise  only  from  the 
defendant’s  default  in  furnishing  estimates,  or  in  payment 
of  them,  according  to  the  true  intent  and  meaning  of  the  con- 
tract, when  he  shall  have  received  payment  from  the  company. 

On  the  defendant’s  contention,  he  ,can  retain  ten  per 
cent,  of  the  plaintiff ’s  whole  claim  till  final  acceptance  and 
payment  by  the  company.  He  admits  in  the  contract  that 
he  is  liable  to  an  action  for  damages,  if  he  do  not  pay  the 
estimates  according  to  the  true  meaning  of  the  contract, 
when  paid  by  the  company. 
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He  appears  to  be  forced  to  contend  that  non-payment  to 
him  by  the  company,  rightful  or  wrongful,  is  a full  defence 
against  the  plaintiff’s  claim. 

|S  I have  great  difficulty  in  acceding  to  that  view.  I think 
the  true  intent  and  meaning  of  such  a contract  must  be 
that  at  the  best  the  defendant  can  say  : “ If  I duly  perform 
my  contract  with  the  company,  and  though  I be  entitled 
to  the  money  from  them,  if  from  any  cause,  not  arising 
from  any  act  or  default  of  mine,  they  do  not  pay,  you 
cannot  call  on  me  to  pay.” 

In  the  present  case  it  is  found  that  in  consequence  of  the 
defendant’s  default  the  company  have  taken  possession  of 
the  works,  and  determined  his  contract. 

This  contract  was  not  produced  by  the  defendant.  If,  as 
is  most  probable,  it  contained  the  common  printed  con- 
ditions in  the  contract  before  us,  then  in  certain  specified 
cases  the  company  can  take  possession  and  relet  the 
works  to  others,  charging  the  defendant  with  any  extra 
cost,  and  forfeiting  all  his  claim  to  the  ten  per  cent, 
retained. 

I consider  it  was  thrown  upon  the  defendant  to  shew 
everything  necessary  to  make  a good  defence,  at  least  in 
the  face  of  the  finding,  that  he  has  made  default. 

I think  in  every  bargain,  like  that  between  the  plaintiff 
and  the  defendant,  when  payment  for  work  actually  done 
is  to  be  postponed  till  payment  by  a third  party,  for 
whom,  as  the  paymaster  in  chief,  the  whole  work  has  to  be 
done,  there  is  a clear,  implied  condition  lying  at  the  root 
of  the  bargain,  that  nothing  shall  be  done  or  omitted  on 
the  defendant’s  part  to  intercept  or  prevent  payment  by 
such  third  party. 

If  such  non-payment  be  an  absolute  bar,  there  must  be  a 
remedy  somewhere,  and  an  action,  we  must  presume,  will 
lie  by  the  plaintiff’ against  the  defendant  for  his  wrongfully 
neglecting  to  perform  his  contract,  so  that  the  company  had 
not  paid  or  would  not  pay  him,  whereby  the  plaintiff  could 
not  get  his  pay. 

This  would  be  a cumbrous  and  circuitous  remedy,  and  I 
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do  not  think  the  law  is  so  unreasonable  as  to  require  it  to 
be  adopted. 

I liken  this  case,  in  principle,  to  one  of  no  uncommon 
occurrence. 

A person  about  erecting  a house  contracts  with  a man  to 
furnish  the  iron,  or  other  work  required.  It  is  to  be  put 
in  by  a named  day,  with  a sum  named  as  liquidated  dam- 
ages of per  day,  for  each  day  after  that  day,  with  the 

right  to  deduct  the  penalties,  if  incurred,  from  the  contract 
price.  The  owner  is  sued  for  the  price,  and  pleads  that  the 
work  was  not  done  by  the  appointed  time,  and  the  con- 
tract price  is  swallowed  up  by  the  penalties.  To  this  it  is 
answered,  that  the  iron  work  could  not  be  done  by  the 
time  agreed,  because  the  owner  had  not  his  building  ready 
to  receive  it.  This  is  a good  answer.  The  case  of 
Hamilton  v.  Moore,  33  U.  C.  R.  100,  275,  520,  may  be 
referred  to. 

The  plaintiff  there  is  not  driven  to  bring  an  action 
against  the  owner  for  not  having  the  building  ready,  and 
thus  preventing  the  plaintiff  from  fulfilling  his  contract,  and 
avoiding  the  penalties. 

It  seems  to  me  to  apply  equally  here.  By  the  defend- 
ant’s default  in  dealing  with  others,  he  has  not  been  paid 
by  them,  and  therefore  says  he  will  not  pay  the  plaintiff, 
pointing  to  the  letter  of  the  bargain.  To  this  the  plaintiff 
answers,  that  this  all  arises  from  the  defendant’s  miscar- 
riage, and  his  right  to  his  payment  must  not  depend  on 
that.  The  defendant  states  that  he  is  proceeding  at  law 
and  in  equity  against  the  company  for  a large  claim  for  extra 
work,  and  for  ten  per  cent,  held  back  by  them. 

I do  not  think  that  the  plaintiff’s  right  to  payment  is  to 
depend  on  the  possible  success  or  failure  of  this  litigation. 

No  attempt  is  made  to  disprove  the  finding  that  the 
contract  with  the  company  was  terminated  by  the  defend- 
ant’s own  default. 

With  this  fact  so  found,  I think  the  defence  fails.  The 
authorities  are  noticed  in  Hamilton  v.  Moore , before  refer- 
red to.  On  the  same  point,  see  also  Westwood  v.  Secretary 
of  State  for  India,  7 L.  T.  N.  S.  736. 
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Here,  as  a condition  of  the  defendant  paying  the  plaintiff, is 
the  payment  to  the  defendant  by  the  company.  Then  the 
defendant,  by  his  conduct,  prevents,  as  it  were,  the  per- 
formance of  that  condition. 

In  Roberts  v.  Bury  Commissioners,  in  Error,  L.  R.  5 
C.  P.  310,  Kelly,  C.  B.,  at  page  326,  says:  “It  is  a principle 
very  well  established  at  common  law,  that  no  person  can 
take  advantage  of  the  non-fulfilment  of  a condition,  the  per- 
formance of  which  has  been  hindered  by  himself.  * * And 
also  that  he  cannot  sue  for  a breach  of  contract  occasioned 
by  his  own  breach  of  contract,  so  that  any  damages  he  would 
otherwise  have  been  entitled  to  for  the  breach  of  the  con- 
tract to  him  would  immediately  be  recoverable  back  as 
damages  arising  from  his  o wn  breach  of  contract.” 

On  general  principle,  I think  the  defence  fails. 

Galt,  J. — As  to  the  rule  obtained  by  Mr.  Read,  I think 
it  should  be  discharged.  It  was  proved  that  the  defendant 
had  been  paid  in  full,  including  all  sums  previously  retained 
for  percentages,  and  although  the  defendant  may  dispute 
the  correctness  of  the  engineer’s  certificate  as  respects  other 
parts  of  his  contract,  yet,  as  there  does  not  appear  to  have 
been  any  question  in  relation  to  the  work  done  by  this 
sub-contractor,  I do  not  think  he  can  dispute  payment  of 
the  percentages  retained  from  him,  the  work  having  been 
completed  and  accepted  by  the  company. 

I have  felt  some  difficulty  in  arriving  at  a decision  as 
regards  the  second  rule.  The  work,  for  which  payment  is 
soughtto  be  recovered,  was  done  after  the  31st  December, and, 
as  claimed  by  the  defendant,  has  not  been  paid  by  the 
company.  This  is  a matter  which  mayLdepend  upon  the 
fact,  whether  a sum  of  $15,000,  advanced  by  the  company 
to  the  defendant,  was  to  be  applied  on  works  to  be  done, 
or  was  to  be  treated  as  a payment  on  account  of  work 
already  done ; but,  in  the  decision  at  which  I have  arrived, 
this  difference  is  immaterial. 

By  the  terms  of  the  contract,  as  above  set  forth,  it 
appears  there  are  two  provisions  made  for  the  suspension 
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of  the  works  by  order  of  the  company.  The  first  is,  that 
the  suspension  of  the  works  by  order  of  the  company  shall 
not  entitle  the  party  of  the  first  part  to  make  any  claim 
for  damages  against  the  party  of  the  second  part ; but  such 
right,  (that  is  to  say,  a claim  for  damages,)  shall  arise  only 
from  default  in  the  part  of  the  party  of  the  second  part  in 
furnishing  the  estimates,  or  in  payment  of  them,  when 
he  shall  have  received  payment  of  the  same  from  the 
company. 

It  will  be  observed  that  this  covenant  has  reference  only 
to  the  right  of  the  party  of  the  first  part  to  claim  damages, 
and  that  this  right  is  subject  to  certain  contingencies, 
among  which  is  the  non-payment  to  the  party  of  the  first 
part  for  work  done  after  the  party  of  the  second  part  has 
himself  been  paid;  but  this  action  is  not  brought  to  recover 
damages  arising  out  of  the  suspension  of  the  works,  but  is 
brought  to  recover  payment  for  work  actually  done. 

The  second  condition  is,  that  under  which  this  demand 
is  made.  By  the  terms  of  that  condition,  it  was  agreed 
that  if  the  works  should  be  suspended  by  order  of  the 
company,  or  if  by  their  default  the  party  of  the  first  part 
shoidd  be  delayed,  he  should  have  no  claim  for  damages,  by 
reason  of  such  suspension  or  delay,  but  all  work  done  by 
the  party  of  the  first  part  should  be  measured,  and  should 
be  paid  for  by  the  party  of  the  second  part. 

There  is  no  stipulation  here  that  the  payment  to  the 
party  of  the  first  part  should  be  contingent  on  the  party  of 
the  second  part  having  himself  been  previously  paid  by  the 
company ; but  it  is  an  absolute  agreement  that,  in  the 
event  of  the  suspension  of  the  works,  the  party  of  the  first 
part  should  be  paid  for  work  done. 

It  may  be  said  that  these  conditions  are  repugnant,  but 
on  examination  it  will  be  seen  that  such  is  not  the  case 
The  first  provides  only  for  a right  to  claim  damages,  which 
was  to  arise  only  if  the  party  of  the  second  part  did  not 
pay  the  party  of  the  first  part,  after  he  had  himself  been 
paid;  but  the  second  is  a positive  agreement  to  pay  for 
work  done,  and  has  no  reference  to  the  state  of  accounts 
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between  the  company  and  the  party  of  the  second 
part. 

There  can  be  little  doubt  that  these  provisions  were 
made  to  meet  the  case  of  a suspension  of  the  works  from 
other  causes  than  the  default  of  the  party  of  the  second 
part,  and,  had  such  been  the  case,  there  could  be  no  ques- 
tion as  to  the  right  of  the  plaintiff  to  be  paid  ; but  the  jury 
have  found  that  in  this  case  the  suspension  was  caused  by 
the  default  of  the  defendant,  and  it  would  be  contrary  to 
all  principle  to  allow  the  defendant  to  take  advantage  of  a 
state  of  things  arising  from  his  own  breach  of  contract. 

I think,  therefore,  that  by  the  terms  of  the  contract 
itself  the  plaintiff  is  entitled  to  recover. 

As  regards  the  general  principles  of  law,  affecting  cases 
of  this  description,  I fully  concur  in  the  judgment  of  the 
Chief  Justice. 

Gwynne,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Plaintiff's  rule  made  absolute.  Defendant' s 
rule  discharged. 
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Wallace  v.  Gilchrist. 


Bond — Assignment  of — 35  Vic.  ch.  12,  0. — Construction  of — Pleading — Land- 
lord and  tenant — Distress  warrant — Illegal  seizure — Contribution  among 
wrong ■ doers. 

Defendant  was  a creditor  of  one  T.  H.,  and  at  defendant’s  request  one  L , 
on  receiving  the  bond  the  subject  of  this  suit,  executed  a power  of  attor- 
ney to  defendant  to  collect  certain  rent  due  by  T.  H.  to  L.  Defendant 
then  requested  L.  to  sign  a distress  warrant  against  T.  H.,  which  L.  did, 
and  defendant  placed  it  in  plaintiff’s  hands  with  instructions  to  seize 
certain  property  which  defendant  had  caused  to  be  placed  on  the  demised 
premises,  as  well  as  some  other  property  elsewhere.  The  plaintiff  seized, 
and  shortly  afterwards  obtained  a bond  of  indemnity  from  L.  The  pro- 
perty was  claimed  by  J.  H.  a son  of  T.  H.,  but  was  sold  by  defendant’s 
instructions,  who  became  the  purchaser  of  a large  portion.  J:  H.  brought 
an  action  against  L.  and  the  plaintiff,  and  recovered  against  them.  Plain- 
tiff paid  the  damages  and  costs,  and  commenced  an  action  against  L.  on 
his  bond.  This  L.  settled  by  conveying  to  plaintiff  a lot  of  land  and 
assigning  to  plaintiff  by  deed  defendant’s  bond,  and  the  plaintiff  then 
sued  defendant  on  this  bond.  The  declaration  set  out  the  bond,  and 
also  the  assignment  to  plaintiff,  whereby  L.  duly  assigned  and  made  over 
to  plaintiff  the  said  bond  and  all  his  right  and  interest  thereto  or  therein, 
and  then  alleged  that  all  conditions  were  fulfilled,  &c..  to  entitle  the  said 
L.,  until  he  assigned  the  said  bond  as  aforesaid  to  plaintiff,  and  the 
plaintiff  in  pursuance  of  the  statute  in  that  behalf,  and  under  the  said 
assignment  to  him,  to  maintain  this  action. 

Held , that  35  Vic.  ch.  12,  0.,  applies  to  assignments  made  and  causes  of 
action  accrued  before  as  well  as  after  the  passing  of  the  Act ; and  that 
the  declaration  shewed  a sufficient  assignment. 

Held , also,  that  the  defendant  was  liable,  for  although  the  distress  warrant 
was  executed  by  L.  yet  it  was  done  at  defendant’s  request,  who  assumed 
the  entire  direction  of  the  seizure  and  sale. 

Held,  also,  that  L.  was  damnified,  in  having  to  settle  the  plaintiff’s  action 
against  him  by  conveying  the  land  and  assigning  defendant’s  bond  ; and 
that  he  was  not  bound  to  defend  the  suit,  for  the  plaintiff  having  acted 
under  express  instructions  from  defendant,  L.’s  agent,  and  having  been 
guilty  of  no  wilful  neglect  or  default,  L.  had  no  defence. 

Held , also,  as  the  plaintiff’s  act  in  seizing  and  selling  was  done  under 
defendant’s  direction,  and  in  good  faith,  and  was  not  apparently  illegal 
in  itself,  the  rule  of  no  contribution  among  wrong-doers  did, not  apply. 
Held,  also,  that  J.  H.  had  a right  of  action  against  plaintiff  and  L.,  and  it 
mattered  not  whether  T.  H.  or  J.  H.  was  injured,  so  long  as  the  plaintiff 
acted  under  the  warrant,  and  was  in  consequence  made  responsible. 

Held , also,  that  the  plaintiff  was  entitled  to  recover  the  costs  of  defence 
incurred  by  him  and  L. 

The  plaintiff  sued  as  assignee  of  a bond  given  by  the 
defendant  to  one  Lawrence,  under  the  following  circum- 
stances : — 

The  defendant  was  a creditor  of  one  Thomas  Huskinson, 
who  was  tenant  to  the  said  Lawrence.  The  defendant,  for 
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some  purpose  of  his  own,  applied  to  Lawrence  to  appoint 
him  his  attorney  to  collect  an  amount  of  rent  due  by 
Huskinson;  this  Lawrence  agreed  to  do,  upon  receiving 
from  the  defendant  the  bond,  which  is  the  subject  of  this 
suit.  After  the  bond  had  been  given  and  the  power  of 
attorney  executed,  the  defendant  applied  to  Lawrence  to 
sign  a warrant  of  distress  against  Huskinson,  which  war- 
rant was  placed  in  the  hands  of  the  plaintiff  for  execution, 
and  some  days  after  a seizure  had  been  made,  a bond  of 
indemnity  was  given  to  him,  on  his  request,  by  Lawrence. 
The  defendant  had  sent  to  a place  in  the  township  of 
Tosorontio,  some  miles  distant  from  the  farm  occupied  by 
Thomas  Huskinson,  and  had  two  horses  brought  from  thence 
and  placed  on  Huskinson’s  farm;  he  then  directed  the 
plaintiff,  the  bailiff,  to  seize  these  horses  under  the  distress 
warrant.  He  also  directed  him  to  seize  some  other  pro- 
perty, which  was  not  on  the  demised  premises.  The  horses 
and  other  property  were  claimed  by  John  Huskinson, 
a son  of  Thomas  Huskinson,  but  they  were  sold  by  the 
plaintiff  under  instructions  from  the  defendant,  who,  at  the 
sale,  became  the  purchaser  of  most  of  the  articles  sold. 
J ohn  Huskinson  brought  an  action  against  Lawrence  and 
the  plaintiff,  and  recovered  a verdict  against  them.  The 
plaintiff  paid  the  amount  of  the  verdict  and  costs,  and 
commenced  an  action  against  Lawrence  on  his  bond,  to 
recover  the  amount  so  paid.  This  demand  was  settled  by 
Lawrence  giving  a lot  of  land  to  the  plaintiff,  and  also 
assigning  the  defendant’s  bond  to  him. 

The  bond  was  set  out  in  the  declaration,  and  the  condition 
was, <c  that  if  the  defendant  should  well  and  truly  get  in  and 
recover  the  said  rent,  or  such  part  thereof  as  by  due 
diligence  he  should  be  able  to  do,  and  should  account  to 
the  said  Lawrence  for  the  same,  and  should  at  all  times 
save  harmless,  indemnify,  and  keep  indemnified  the  said 
Lawrence  from  all  damages,  costs,  charges,  expenses,  and 
disbursements  which  the  said  Lawrence  should  or  might 
be  put  to  or  incur  by  or  through  any  illegal  act  committed 
by  him,  the  defendant,  in  the  exercise  of  the  powers  and 
6 — VOL.  XXIV  c.P. 
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authority  conferred  on  him  by  the  said  power  of  attorney, 
then  the  said  obligation  should  be  void.” 

The  declaration  also  alleged  that  by  an  indenture  of 
assignment,  Lawrence  “ duly  assigned  and  made  over  to  the 
plaintiff  the  said  bond  of  the  defendant,  and  all  the  right, 
title,  interest,  property,  claim,  or  demand  of  the  said  Law- 
rence of,  in,  to,  or  out  of  the  same.  And  all  conditions  were 
fulfilled,  and  all  things  happened,  and  all  times  elapsed,  to 
entitle  the  said  Lawrence,  until  he  assigned  the  said  bond 
as  aforesaid  to  the  plaintiff,  and  the  plaintiff,  in  pursuance 
of  the  statute  in  that  behalf,  and  under  the  said  assign- 
ment to  him,  to  maintain  this  action.” 

At  the  trial  before  Galt,  J.,  and  a jury,  at  Barrie  at  the 
Fall  Assizes  of  1873,  it  was  proved  that  the  plaintiff  had 
paid  on  account  of  the  verdict  and  costs  $800 ; also  for 
witness  fees  and  counsel  fee,  $109.75;  and  that  there  was 
still  due  as  costs  of  defence  a further  sum  of  $247. 

At  the  close  of  the  plaintiff’s  case,  W.  Lount,  for  the 
defendant,  objected  that,  under  the  Act,  35  Vie.  ch.  12,  0., 
this  bond  was  not  assignable  ; also  that  the  cause  of  action 
arose  before  that  Act  was  passed ; also  that  the  warrant 
was  from  Lawrence  himself ; also  that  there  was  no  proof 
of  damnification  of  Lawrence,  or  evidence  of  any  payment 
made  by  him,  as  set  out  in  the  declaration. 

These  objections  were  over-ruled,  and  leave  was  reserved. 
The  defendant  was  examined.  He  rested  his  defence 
principally  on  the  ground  that  he  had  not  signed  the 
warrant.  He  also  denied  having  either  bought  the  horses, 
or  interfered  with  or  directed  the  sale. 

This  case  went  to  the  jury  with  a charge  of  which  the 
following  is  a memorandum  : “ I shall  tell  the  jury  that,  in 
my  opinion,  if  the  seizure  and  sale  were  directed  by  the 
defendant  he  is  liable,  whether  he  signed  the  warrant 
or  not.  I shall  ask  them.  1.  Hid  Wallace  receive  the 
warrant  from  defendant,  or  in  his  presence  ? 2.  Hid  de- 

fendant interfere  to  have  the  horses  brought  from  the 
township  of  Tosorontio,  and  placed  on  the  farm,  in  order 
that  they  might  be  seized  ? 3.  Hid  defendant  interfere 
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in  the  sale,  not  as  a purchaser  only,  but  in  directing  the 
proceedings  ? If  they  find  these  questions  in  the  affirma- 
tive, I shall  hold  that  the  plaintiff  is  entitled  to  their  verdict.’' 

Lount  renewed  his  objections,  and  objected  to  the 
charge,  on  the  ground  that  the  jury  should  have  been  told 
that  the  only  amount  the  defendant  could  be  made  liable 
for  was  the  original  damages  and  costs. 

The  jury  found  a verdict  for  the  plaintiff,  for  $1000, 
the  full  amount  of  the  bond. 

In  Michaelmas  Term,  Harrison,  Q.  C.,  obtained  a rule 
nisi  to  enter  a nonsuit  on  the  leave  reserved,  on  the 
objections  taken  at  the  trial ; or  for  a new  trial  on  the 
law  and  evidence,  and  for  excessive  damages ; or  to 
arrest  the  judgment — 1.  Because  it  does  not  appear  that 
the  bond  was  assigned  since  the  passing  of  the  Act,  and 
the  Act  does  not  apply  to  proceedings  had  before  its 
passing.  2,  That  it  does  not  appear  from  the  declara- 
tion that  Lawrence  assigned  any  right  or  cause  of  action 
so  as  to  authorize  the  plaintiff  to  sue  in  his  own  name, 
or  otherwise;  but  merely  that  he  assigned  the  bond 
and  all  claim  to  it,  without  averring  an  assignment 
of  any  right  of  action  previously  accrued.  3.  It  appears 
the  power  of  attorney  from  Lawrence  to  defendant 
authorized  the  defendant  to  collect  and  recover  from 
one  Thomas  Huskinson  certain  rent,  and  the  bond  or 
obligation  was  to  indemnify  Lawrence  against  all  damages, 
&c.,  which  he  should  be  put  to  through  any  illegal  act  of 
the  defendant  in  the  exercise  of  the  powers  and  authoritie 
conferred  on  him  by  the  power  of  attorney ; and  the  illegal 
act  alleged  in  the  declaration  was  the  seizure  of  certain 
horses  and  pigs,  the  property  of  one  John  Huskinson, 
off  the  demised  premises,  and  the  selling  of  the  property 
of  John  Huskinson  for  too  little  ; and  it  is  not  shewn  how 
Lawrence  could  be  or  was  damnified  by  these  acts,  which 
were  net  authorized  by  the  power  of  attorney,  and  the 
obligation  only  extends  to  acts  illegal  within  the  scope  of 
the  power.  4.  The  plaintiff  was  the  person  doing  the 
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illegal  acts,  and  the  recovery  in  the  declaration  against 
him  and  Lawrence  therefor,  and  the  payment  by  the 
plaintiff,  as  alleged  in  the  declaration,  was  not  a forfeiture 
of  the  bond,  and  gives  no  cause  of  action  ; a payment  by 
the  plaintiff*,  being  a joint  wrong-doer  with  Lawrence,  not 
being  any  damnification  of  Lawrence.  5.  That  John  Hus- 
kinson  could  not  in  law  have  a right  of  action  for  selling 
his  goods  and  property  for  too  little,  his  claim  being 
against  the  tenant  Thomas  Huskinson  for  allowing  them 
to  be  seized  and  sold  for  rent  at  all,  and  Thomas  Huskin- 
son is  the  person  who  would  have  a cause  of  action  for  this 
alleged  wrong. 

In  this  term  McCarthy , Q.C.,  shewed  cause.  The  bond 
is  assignable  under  35  Vic.  ch.  12  sec.  1,  which  provides 
that  every  debt  or  chose  in  action  arising  out  of  contract 
shall  be  assignable  at  law,  and  this  is  clearly  a debt  or  chose 
in  action  arising  out  of  contract.  In  Wellington  v.  Chard, 
22  C.  P.  518,  where  the  statute  was  considered,  the  widest 
meaning  was  given  to  it.  Under  sec.  3 causes  of  action 
arising  before  as  well  as  after  the  passing  of  the  Act  are 
included.  The  distress  warrant  was  executed  by  Lawrence 
at  the  defendant’s  request,  who  directed  its  issue  and  the 
sale  to  be  made  under  it ; and  the  defendant  is  therefore 
liable.  Lawrence  was  clearly  damnified,  as  he  had  to  settle 
the  action  brought  against  him  by  the  plaintiff,  by  convey- 
ing the  land  and  assigning  the  defendant’s  bond.  As  to 
the  verdict  being  contrary  to  law  and  evidence,  the  evi- 
dence amply  supports  it,  and  the  Court  should  not  interfere. 
As  to  the  measure  of  damages,  the  plaintiff  is  clearly 
entitled  to  his  costs  of  defence  : mi  th  v.  Compton,  3 B.  & 
Ad.  407.  As  to  arrest  of  judgment.  The  Act  applies  to 
assignments  made  before  as  well  as  after  the  passing  of  the 
Act.  The  declaration  shews  a sufficient  assignment,  and 
the  plaintiff  is  entitled  to  sue  for  causes  of  action  accruing 
as  well  before  as  after  the  assignment.  The  defendant 
clearly  acted  illegally  in  bringing  the  horses  on  the  pre- 
mises, and  then  directing  the  bailiff  to  seize  them,  and  also 
in  directing  the  bailiff  to  seize  the  property  off  the  pre- 
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mises : Woodfall  L.  & T.,  10th  ed.,  395,  412-3.  The 
rule  tht  there  is  no  contribution  among  wrong-doers 
does  not  apply  here,,  as  the  act  was  done  under  the  direc- 
tion of  the  defendant,  and  was  not  illegal  in  itself,  and  the 
plaintiff  acted  bond  fide  : Betts  v.  Gibbins,  2 A.  & E.  57 ; 
Toplis  v.  Grane,  5 Bing.  N.  C.  636.  There  can  be  no  ques- 
tion, but  that  J ohn  Huskinson  had  a right  of  action  against 
the  plaintiff  and  Lawrence  : Bail  v.  Meilor,  19  L.  J.  N.  S. 
Ex.  279.  This  has  already  been  decided  in  the  action 
brought  by  John  Huskinson:  Huskinson  v.  Lawrence,  25 
U.  C.  R 58,  26  U.  C.  R 570. 

Harrison,  Q.C.,  contra.  As  to  the  motion  for  a nonsuit. 
The  bond  was  not  assignable  under  35  Vie.  ch.  12,  0.,  as  it 
was  assigned  before  the  passing  of  the  Act.  Also  the  cause 
of  action  baying  accrued  at  the  time  of  the  assignment,  and 
therefore  arisen  before  the  passing  of  the  Act,  did  not  come 
within  the~fcerms  of  it.  Sec.  1 refers  to  debts  and  choses 
in  action  arising  after  the  passing  of  the  Act,  and  speaks  of 
debts  and  choses  in  action  as  two  different  things.  Sec.  3 
speaks  alone  of  choses  in  action,  and  as  the  bond  creates  a 
debt,  and  not  a chose  in  action,  it  did  not  fall  within  sec.  3. 
The  defendant  cannot  be  held  liable  for  the  acts  of  the 
bailiff,  for  the  warrant  was  signed  by  Lawrence  and  not  by 
him,  as  he  refused  to  do  so.  There  was  clearly  no  damnifi- 
cation of  Lawrence,  for  the  mere  fact  of  the  plaintiff  com- 
mencing an  action  is  not  sufficient ; it  should  have  been 
proved  that  damages  were  recovered  against  him.  As  to 
the  measure  of  damages,  it  does  not  appear  that  there 
was  any  joint  retainer,  and  therefore  nothing  to  shew 
any  liability  on  Lawrence’s  part  to  the  costs  of  defence. 
[McCarthy,  Q.  C. — This  was  not  raised  at  the  trial,  other- 
wise it  would  have  been  proved.]  Moreover,  the  costs  of 
defence  are  not  covered  by  the  bond.  The  first  point  taken 
in  arrest  of  judgment  has  already  been  discussed.  As  to  the 
other  points.  The  plaintiff  is  suing  for  a cause  of  action 
which  accrued  to  Lawrence,  and  he  does  not  aver  that  he  was 
the  assignee  of  that  chose  in  action.  The  bond  given  by  the 
defendant  to  Lawrence  was  only  to  indemnify  him  against 
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illegal  acts  within  the  scope  of  the  power,  as,  for  instance, 
while  distraining  Thomas  Huskinson’s  goods,  but  it  cannot 
extend  to  acts  not  contemplated  by  the  power,  as  was  done 
here  in  seizing  John  Huskinson’s  goods  and  selling  them  for 
too  little:  Irwin  v.  Corporation  of  Mariposa,  22  C.  P.  367. 
The  plaintiff  was  a joint  wrong- doer  with  the  defendant, 
and  therefore  cannot  recover,  for  there  is  no  contribution 
between  wrong-doers.  Lawrence  really  never  was  damnified, 
as  John  Huskinson  never  had  a right  of  action  against  him, 
but  his  right  of  action  was  against  Thomas  Huskinson,  for 
allowing  his  goods  to  be  seized  and  sold,  and  Thomas 
Huskinson  tvas  the  person  who  would  have  had  the  right 
of  action  against  them.  Also  the  payment  made  was  by 
Wallace  and  not  by  Lawrence,  and  it  does  not  appear  that 
the  defendant  was  ever  notified  of  the  action  against  Law- 
rence and  the  plaintiff ; if  he  had,  he  might  have  been 
able  to  have  settled  it  for  less. 

Galt,  J. — There  can  be  no  doubt  from  the  finding  of  the 
jury,  which  is  fully  borne  out  by  the  evidence,  that  the 
plaintiff  is  entitled  to  recover,  unless  he  is  precluded  by 
reason  of  the  objections  taken  in  point  of  law. 

As  respects  the  objections  raised  under  the  statute,  I 
am  clearly  of  opinion  that  they  are  not  entitled  to  prevail, 
namely,  the  first  and  second  as  respects  the  motion  for  a 
nonsuit,  and  the  first  as  respects  the  motion  to  arrest  the 
judgment. 

The  first  section  of  the  Act  makes  “ every  debt  and 
chose  in  action  arising  out  of  contract,”  &c.,  “ assignable  at 
law  by  any  form  of  writing,  but  subject  to  such  conditions 
or  restrictions  with  respect  to  the  right  of  transfer  as  may 
be  contained  in  the  original  contract ; and  the  assignee 
thereof  shall  sue  thereon  in  his  own  name  in  such  action, 
and  for  such  relief  as  the  original  holder  or  assignor  of  such 
chose  in  action  would  be  entitled  to  sue  for.” 

The  third  section  defines  the  word  “ assignee  ” to  include 
“ any  person  now  being,  or  hereafter  becoming  entitled  by 
any  first  or  subsequent  assignment,  or  any  derivative  or 
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other  title,  to  a chose  in  action,  and  possessing  at  the  time 
of  action  brought  the  beneficial  interest  therein,  and  the 
right  to  receive  and  to  give  an  effectual  discharge  for  the 
moneys,  or  the  charge,  lien,  encumbrance,  or  other  obliga- 
tion thereby  secured.” 

From  this  provision,  it  is  quite  clear  that  the  Legislature 
intended  to  include,  not  only  assignments  made  after  the 
Act  was  passed,  but  also  those  which  had  been  executed 
before. 

As  to  the  distress  warrant  having  been  executed  by 
Lawrence  himself,  it  was  proved  that  this  was  done  at  the 
request  of  the  defendant,  who  took  upon  himself  the  entire 
direction  of  the  seizure  and  sale. 

As  to  the  objection  that  there  was  no  proof  of  damnifi- 
cation of  Lawrence,  it  was  shewn  that  an  action  had  been 
brought  against  him  and  the  plaintiff',  which  had  resulted 
in  a verdict  against  them  both  ; and  it  was  also  proved 
that  the  plaintiff  had  commenced  an  action  against  him,  to 
recover  the  amount  paid  by  him  in  satisfaction  of  the 
judgment  recovered  against  them  both.  This  action  was 
settled  by  Lawrence  giving  a conveyance  of  some  lands,  and 
making  an  assignment  of  this  bond. 

I can  see  no  reason  why  Lawrence  should  have  been 
compelled  in  the  first  instance  to  submit  to  an  action,  where 
he  would  have  had  no  defence.  The  bond  given  was  to 
indemnify  Wallace  against  all  loss,  costs,  charges,  damages, 
and  expenses  which  the  said  Wallace  might  at  any  time 
thereafter  bear,  sustain,  be  at,  or  be  put  to,  for,  or  by  reason, 
or  on  account  of  any  act,  deed,  matter,  or  thing  by  him 
done  in  the  execution  of  the  said  distress  warrant,  so  as 
the  same  should  not  be  caused  by  his  wilful  neglect  and 
default.  The  plaintiff  in  all  that  he  did  acted  under  the 
express  instructions  of  the  defendant,  who  was  Lawrence’s 
agent,  and  there  was  no  evidence  that  he  had  been  guilty 
of  any  wilful  neglect  or  default. 

As  respects  the  second  ground  taken  by  the  rule  in 
arrest  of  judgment,  Lawrence  assigned  the  bond  in  as 
full  and  ample  a manner  as  it  was  possible  for  him  to  do ; 
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and  the  first  section  of  the  Act,  above  referred  to,  expressly 
entitles  such  an  assignee  to  sue  thereon  in  his  own  name, 
for  such  relief  as  the  original  holder  would  have  been 
entitled  to.  There  is  no  distinction  drawn  between  causes 
of  action  that  had  actually  accrued  and  those  which  might 
thereafter  accrue. 

As  to  the  third  objection,  it  was  proved  that  the  defen- 
dant had  acted  illegally  in,  at  least,  two  respects  ; he  had 
sent  to  a distance  and  brought  away  horses  which  did  noh 
belong  to  the  tenant,  and  then  directed  the  bailiff  to  seize 
them.  He  also  directed  the  bailiff  to  seize  property  which 
was  not  on  the  demised  premises;  and  for  these  acts 
Lawrence  was  held  responsible  in  the  suit  which  gave  rise 
to  the  present  litigation. 

The  fourth  objection,  namely,  that  the  plaintiff  was  a 
wrong-doer  together  with  Lawrence,  and  could  not  there- 
fore have  recovered  from  him,  and  that  therefore  there  was 
no  forfeiture  of  the  bond,  remains  to  be  considered. 

Mr.  Harrison  cited  no  authority,  but  relied  on  the  well- 
understood  principle  of  law  that  there  is  no  contribution 
among  wrong-doers,;  but,  as  is  stated  in  the  case  of  Betts  v. 
Gibbins,  2 A.  & E.  57,  this  rule  does  not  apply  when  the 
act  is  not  clearly  in  itself  illegal. 

The  case  of  Adamson  v.  Jarvis , 4 Bing.  66,  cited  in  the 
foregoing,  is  also  in  favour  of  plaintiff.  In  that  case  the 
defendant  had  employed  the  plaintiff  to  act  as  auctioneer 
of  certain  articles  which  he  represented  as  belonging  to 
him,  and  which  were  sold  by  the  plaintiff,  who  accounted  to 
the  defendant  for  the  proceeds.  Subsequently  the  true  owner 
sued  the  plaintiff  for  this  conversion,  and  recovered  a ver- 
dict against  him,  and  the  action  was  brought  on  an  implied 
contract  of  indemnity.  In  gi ving  j udgment,  Best,  C.  J.,  says, 
at  page  73,  “ The  rule  that  wrong-doers  cannot  have  redress 

or  contribution  against  each  other,  is  confined  to  cases  where 
© ' 

the  person  seeking  redress  must  be  presumed  to  have 
known  that  he  was  doing  an  unlawful  act.” 

Now,  in  the  case  before  us,  the  plaintiff  acted  throughout 
under  the  express  instructions  from  defendant,  who  had  full 
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authority  to  proceed  in  collecting  the  rent  asserted  to  be 
due ; and,  consequently,  Lawrence  was  responsible  to  the 
plaintiff  for  anything  that  he  did,  provided  it  was  not 
shewn  that  he  knew  what  he  did  was  illegal.  The  cases 
above  mentioned  were  on  the  implied  indemnity  which 
the  law  raises  in  cases  of  that  description.  In  this  case  the 
plaintiff  held  an  express  bond  of  indemnity,  but  it  may  be 
said  that  such  a circumstance  cannot  affect  this  defendant, 
and  that  he  can  only  be  liable  to  the  same  extent  as  he 
would  have  been  had  Wallace’s  claim  against  Lawrence 
been  founded  on  the  implied  liability,  as  it  is  not  alleged 
that  he  was  a party  to  the  bond.  But  without  any  such 
bond,  the  cases  seem  to  establish  that,  under  circumstances 
similar  to  the  present,  the  landlord  would  be  bound  to 
indemnify  the  bailiff  As  already  stated,  the  plaintiff 
acted  under  the  express  directions  of  the  landlord’s  attorney, 
and  it  is  laid  down  in  Betts  v.  Gibbins,  as  quoted  and 
approved  in  Toptis  v.  Grane,  5 Bing.  N.  C.  636,  at  page  650, 
“ Where  an  act  has  been  done  by  the  plaintiff  under  the  ex- 
press directions  of  the  defendant,  which  occasions  an  injury 
to  the  rights  of  a third  person,  yet  if  such  act  is  not  appar- 
ently illegal  in  itself,  but  is  done  honestly  and  bond  fide,  in 
compliance  with  the  defendant’s  directions,  he  shall  be 
bound  to  indemnify  the  plaintiff*  against  the  consequences 
thereof.” 

The  case  of  Toplis  v.  Grane  was  in  many  respects  similar 
to  the  present,  the  illegality  complained  of  being  the 
seizure  and  sale  of  property  belonging,  not  to  the  tenant, 
but  to  other  persons,  whose  property  was  not  liable  to  be 
distrained  on,  as  in  the  present  case  seizing  property  not 
on  the  demised  premises,  or  which  had  been  improperly 
brought  to  and  placed  on  the  premises  by  the  defendant  or 
by  his  instructions,  in  order  that  it  might  be  seized,  as  is 
suggested,  under  a mistaken  idea  of  a right  so  to  do. 

If  the  defendant’s  contention  be  correct,  that  under  no 
circumstances  can  a person  who  has  done  an  unlawful  act, 
however  innocently,  claim  an  indemnity  from  his  employer, 
an  indemnity  could  never  be  lawfully  given  to  a sheriff 
7 — vol.  XXIV  c.p. 


50 


COMMON  PLEAS,  HILARY  TERM,  37  VIC.,  1874. 


seizing  goods  fairly  supposed  to  belong  to  an  execution 
debtor  but  really  the  property  of  a third  person.  “Generally 
speaking,”  it  is  said  in  Woodfall,  L.  & T.  10th  ed.,  413,  “a 
warrant  of  distress  creates  an  express  or  implied  indemnity 
to  the  bailiff  and  his  assistants  against  actions,  (in  any 
form),  which  are  maintainable  on  the  ground  that  the  land- 
lord had  no  right  to  distrain  ;”  for  which  doctrine  he  cites 
Toplis  v.  Grane.  The  distress  warrant  often  contains  the 
words  that  the  warrant  itself  shall  be  the  bailiff’s  sufficient 
warrant  and  indemnity,  as  in  Ibbett  v.  De  La  Salle,  6 H. 
& N.  233. 

Even  if  the  express  indemnity  given  by  Lawrence  to 
Wallace,  about  a week  after  the  warrant,  may  not  expressly 
affect  defendant,  still  where  the  promise  to  indemnify  the 
bailiff  is  to  be  gathered  from  all  the  facts,  we  think  it  may  - 
be referred  to  with  the  other  facts,  to  shew  that  Lawrence 
intended  to  indemnify  the  plaintiff.  See  the  language  of 
Tindal,  C.  J.,  in  Toplis  v Grane, 

Then,  as  to  the  last  objection.  This  objection  appears  to 
have  been  already  before  the  Court  in  the  case  of  HusJdn- 
son  v.  Lawrence,  25  CJ.  C.  It.  58,  and  same  case  26  U.  C.  It. 
567,  where  the  Court  says,  “ An  action  will  lie  by  a party, 
other  than  the  tenant  to  the  landlord  of  the  premises  upon 
which  a distress  for  rent  is  made,  for  an  excessive  distress. 
The  present  is  an  action  by  such  a party  alleging  the 
wrongful  seizure  of  his  goods.  But  we  apprehend  he  stands 
in  no  other  or  better  position  than  the  tenant  would  do  if 
he  were  claiming  for  a similar  injury.” 

In  the  present  case  the  goods  were  sold  under  the  dis- 
tress warrant,  by  direction  of  defendant,  who  was  the 
principal  purchaser  at  the  sale,  and  it  is  of  no  consequence 
whether  the  injury  done  was  inflicted  on  John  or  Thomas 
Huskinson,  so  long  as  the  plaintiff*  was  acting  under  the 
warrant,  and  in  consequence  of  so  acting  was  made 
responsible. 

The  question  as  to  excessive  damages  remains  to  be 
considered.  The  plaintiff  stated  at  the  trial  that  he  had 
paid  two  sums,  one  of  $800  and  another  of  $119.  And 
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another  witness,  who  had  acted  as  attorney  for  the  plaintiff 
in  the  Huskinsons’  suits,  stated  that  the  costs  of  the 
defence  were  still  unpaid,  and  amounted  to  $247.  His 
evidence  on  this  point  was  given  as  follows  : “ I was  acting 
in  drawing  the  papers  between  defendant  and  Lawrence. 
There  was  a power  of  attorney  from  Lawrence  to  defendant 
dated  the  same  day  as  the  bond  and  recited  in  the  bond. 
Wallace  owes  me  as  costs  of  defence  $247.  My  bill  was 
not  taxed.” 

Mr.  Lount,  for  the  defendant,  at  the  close  of  the  case, 
objected  that  the  jury  should  have  been  told  that  the  only 
amount  the  defendant  could  be  made  liable  for  was  the 
original  damages  and  costs.  These  were  on  the  argument 
before  us  stated  to  be:  verdict,  $190;  costs,  $374;  writs, 
$12.85.  These  amounts  were  not  specified  at  the  trial, 
because  the  plaintiff  claimed  that  he  had  paid  more  than 
the  amount  of  the  bond,  including  the  $247. 

The  point  now  to  be  considered  is  whether,  under  the 
circumstances  of  this  c^se,  the  plaintiff  can  demand  pay- 
ment of  the  costs  of  defence  incurred  by  him  and  Lawrence, 
namely,  the  $119  and  $247. 

On  the  argument  of  the  rule,  the  learned  counsel  for  the 
defendant  insisted  that  as  the  evidence  did  not  expressly 
connect  the  sum  of  $247  with  Lawrence  this  amount 
should  not  be  allowed.  In  answer  to  which  it  was  said 
that  no  such  objection  was  taken  at  the  trial ; that  had 
such  a point  been  made,  it  could  have  been  cleared  up  at 
once  by  simply  asking  the  attorney  for  whom  he  was 
acting  when  these  costs  of  defence  were  incurred ; that 
the  objection  was  pointed. to  all  the  costs  of  defence,  and 
not  as  to  whether  they  were  costs  incurred  by  Lawrence 
and  Wallace  jointly,  or  by  Wallace  alone. 

It  is  impossible  to  read  the  evidence  without  being  satis- 
fied that  this  contention  is  correct,  and  as  no  doubt  on  this 
head  was  raised  at  the  trial,  we  think  it  ought  not  to  be 
raised  now. 

The  case  of  Smith  v.  Compton  et  at.,  3 B.  & Ad.  407, 
shews  that  where  a party  is  entitled  to  an  indemnity,  he 
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is  entitled  to  the  costs  incurred  by  him  in  defending 
a suit. 

Tenterden,  C.  J.,  says,  “As  to  the  costs,  the  plaintiff  here 
had  a right  to  claim  an  indemnity,  and  he  is  not  indemni- 
fied unless  he  receives  the  amount  of  the  costs  paid  by  him 
to  his  attorney.” 

Also  in  Howard  v.  Lovegrove,  L.  R.  6 Ex.  43,  which 
was  an  action  brought  on  a bond  to  indemnify,  and  where 
the  question  was,  not  only  whether  the  plaintiff  was  en- 
titled to  recover  his  taxed  costs,  but  also  the  costs  as  between 
attorney  and  client,  the  Court  were  unanimously  of  opinion 
that  the  plaintiff  was  entitled  to  recover  all  the  costs. 

By  the  bond  in  this  case,  as  set  out  in  the  declaration, 
the  defendant  agreed  to  indemnify  Lawrence  against  all 
damages,  costs,  charges,  expenses,  and  disbursements  which 
he  might  be  put  to  or  incur  by  or  through  any  illegal  act 
committed  by  him,  the  defendant ; and,  as  w*e  are  of  opinion 
that  Lawrence  did  become  liable  for  these  acts  to  the 
plaintiff,  we  think  that  this  objection  also  fails,  and  that 
this  rule  should  be  discharged. 

Hagarty,  C.  J.,  concurred. 

Gwynne,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 
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MEMORANDA. 

Daring  this  term  the  following  gentlemen  were  called 
to  the  Bar  : — 

' Robert  Hamilton  Dennistoun,  J ohn  Henry  Metcalfe, 
John  Ho  watt  Bell,  Edward  Harry  Douglas  Hall, 
William  Drummond  Hogg,  Charles  Edgar  Barber, 
Kenneth  McLean,  Edward  Meek,  William  McDonnell, 
Burritt  Edwards,  Albert  Elswood  Richards,  Henry 
Arthur  Reesor. 


On  the  17th  day  of  June,  1874,  The  Honorable 
Samuel  Henry  Strong,  one  of  the  Vice  Chancellors  of 
the  Court  of  Chancery,  George  William  Burton,  Esquire, 
one  of  Her  Majesty’s  Counsel,  and  Christopher  Salmon 
Patterson,  Esquire,  also  one  of  Her  Majesty’s  Counsel, 
were  sworn  in  as  Judges  of  the  Court  of  Appeal  constituted 
under  “The  Administration  of  Justice  Act,  1874,”  37  Vic.* 
ch.  7. 
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EASTER  TERM,  37  VICTORIA,  1874. 

(From  May  18 th  to  June  6 th.) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  Gwynne,  J. 

“ “ Thomas  Galt,  J. 


Chadd  y.  Meagher. 

New  trial — Application  for  on  affidavits — Charge  of  perjury. 

The  plaintiff  having  recovered  a verdict  for  $200,  for  malicious  prosecution, 
a new  trial  was  moved  for  on  affidavits,  shewing  that  the  plaintiff  and  a 
person  called  by  him,  and  whose  evidence  was  material,  had  committed 
perjury  in  swearing  that  this  witness  was  a married  sister  supported  by 
him,  while  in  fact  she  lived  with  him  as  his  wife,  and  was  known  as  such. 
The  affidavits,  however,  did  not  shew  that  these  facts  were  not  known  at 
the  trial,  and  the  evidence  fully  proved  the  plaintiff’s  case.  The  Court 
refused  to  interfere. 

The  practice  of  indicting  parties  or  witnesses  for  alleged  perjury  in  a civil 
suit,  while  proceedings  are  still  pending,  disapproved  of. 

Declaration  : for  malicious  prosecution. 

Plea  : not  guilty.  Issue. 

The  cause  was  tried  before  Wilson,  J.,  and  a jury,  at 
Toronto,  at  the  Winter  Assizes  of  1874. 

The  case  for  the  plaintiff  was  that  the  defendant  charged 
him  before  a J ustice  of  the  Peace  with  stealing  his  horse. 
He  was  arrested  on  a warrant,  brought  before  the  Justice 
of  the  Peace,  and  discharged.  He  alleged  that  there  was 
no  pretence  for  charging  a larceny,  as  there  was  a dispute 
about  the  ownership  of  the  horse. 

It  was  clearly  shewn  that  the  plaintiff  was  to  make  a 
waggon  for  the  defendant,  for  which  the  defendant  was  to 
give  him  the  horse  in  question.  The  plaintiff  before,  or 
while  the  waggon  was  being  made,  had  been  allowed  to 
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use  the  horse  several  times.  The  defendant  said,  that 
before  the  plaintiff  had  completed  or  delivered  the  waggon 
to  him,  he  had  refused  to  give  him  up  the  horse,  which  the 
plaintiff  had  then  temporarily  in  his  possession. 

The  plaintiff  was  examined,  and  spoke  of  a subsequent 
witness,  Harriet  Carey,  as  his  sister  and  housekeeper ; her 
husband  being  well-known  to  him,  and  being  elsewhere, 
and  not  on  good  terms  with  his  wife. 

Harriet  Carey  stated  that  she  was  the  plaintiff’s  sister, 
and  lived  with  him,  and  told  all  about  her  husband,  &c. 

Her  evidence  was  material. 

There  was  a good  deal  of  testimony  on  both  sides..  The 
jury  found  for  the  plaintiff,  with  $200  damages. 

In  Hilary  Term,  M.  C.  Cameron,  Q.  C.,  obtained  a rule  nisi 
for  a new  trial,  on  the  law  and  evidence,  and  for  excessive 
damages ; and  on  two  affidavits,  to  the  effect  that  the 
witness,  Harriet  Carey,  had  gone  by  the  name  of  Mrs. 
Chadd,  and  lived  with  the  plaintiff  as  his  wife. 

In  the  same  term  Harrison,  Q.  C.,  shewed  cause.  The 
affidavits  really  do  not  amount  to  anything,  as  they  simply 
state  that  Harriet  Carey,  one  of  the  plaintiff ’s  witnesses, 
lived  with  the  plaintiff  as  his  wife,  and  was  not  his  sister, 
as  she  and  the  plaintiff  swore  at  the  trial;  but  this  had 
nothing  to  do  with  the  verdict,  and  even  had  the  persons 
making  the  affidavits  been  called  as  witnesses  at  the 
trial  their  evidence  could  not  have  been  received.  A 
new  trial  will  not  be  granted  on  the  ground  of  witnesses 
having  committed  perjury  : Davies  v.  Brecknell,  L.  R,  3 P. 
& D.  88.  But  even  throwing  aside  their  evidence  alto- 
gether, the  verdict  is  amply  sustained  by  the  other 
evidence,  and,  in  fact,  the  defendant’s  own  evidence  proved 
the  plaintiff*  ’s  case.  It  clearly  appeared  that  there  was  no 
ground  at  all  for  the  charge  of  larceny.  This,  therefore, 
is  in  effect  an  application  for  a new  trial  for  excessive 
damages,  and  Courts  will  not  interfere  on  this  ground  : 
Campbell  v.  M’Donell,  27  U.  C.  R,  343  : Appleton  v. 
Lepper,  20  C.  P.  138.  The  verdict  was  only  $200,  which 
certainly  cannot  be  called  excessive. 
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M.  C Cameron,  Q.  C.,  contra.  The  affidavits  clearly 
shew  that  the  plaintiff  and  the  witness,  Harriet  Carey,  had 
committed  perjury,  in  swearing  that  she  was  the  plaintiff’s 
sister,  while  in  fact  she  was  living  with  him  as  his  wife, 
and  the  defendant  has  proceeded  against  the  plaintiff  for 
perjury,  but  a bill  has  not  yet  been  found.  There  is  no 
question  but  that  the  jury  were  influenced  in  giving  their 
verdict,  out  of  sympathy  for  the  plaintiff  as  supporting  his 
sister.  Her  evidence,  also,  was  very  important,  as  she  swore 
that  the  horse  wTas  to  be  the  plaintiff’s  from  the  time  the  bar- 
gain was  made,  and  not  from  the  delivery  of  the  waggon,  as 
the  defendant  swore.  Had  the  jury  been  aware  of  the  true 
relation  she  bore  to  the  plaintiff  her  evidence  would  not  have 
been  believed,  and  a very  different  \-erdict  would  have  been 
given.  The  plaintiff  was,  in  fact,  guilty  of  larceny,  or,  at  all 
events,  it  would  come  within  the  meaning  of  the  statute, 
as  a fraudulent  taking:  Regina  v.  Reeves,  5 Jur.  N.  S. 
716.  There  really  was  no  damage  done  to  the  plaintiff,  as 
he  never  went  to  jail,  but  simply  went  before  the  magis- 
trate, and  after  a short  trial  was  discharged.  Although  in 
ordinary  cases  the  Court  will  not  enter  into  the  question  of 
damages,  yet  under  the  circumstances  of  this  case  they 
should  do  so. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

Mr.  Harrison,  in  shewing  cause, relied  on  the  verdict  being 
amply  supported  on  the  other  evidence  adduced,  even  if  it 
were  open  to  the  defendant  to  impeach  the  plaintiff’s  and 
the  woman’s  credibility.  He  filed  no  affidavit  in  answer. 

It  was  stated  on  the  argument  that  the  defendant  had 
proceeded  against  the  plaintiff  for  perjury  on  this  point. 
We  are  not  certain  if  the  bill  had  been  found,  but  think  it 
had  not  yet  been  before  a grand  jury. 

I have  looked  into  several  authorities.  In  Thurtell  v. 
Beaumont,  1 Bing.  339,  Park,  Jv  says,  at  p.  34,  “ I have 
looked  into  the  books  : I find  many  applications  for  new 
trials,  on  the  ground  of  bills  found  by  the  grand  jury,  but 
none  in  which  the  application  has  succeeded.  In  one  case. 
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where  the  ground  of  the  motion  was,  that  a bill  for  perjury 
had  been  found  against  the  principal  witnesses,  Lord  Mans- 
field said  that  the  granting  a rule  for  such  a reason  would 
have  a most  dangerous  tendency,  as  it  would  open  a door 
for  constant  scenes  of  perjury,  and  tempt  a party  to  delay 
execution  by  indicting  his  adversary’s  witnesses.” 

In  Warwick  v.  Bruce,  4 M.  & S.  140,  Lord  Ellenborough 
expresses  himself  strongly  to  the  same  effect. 

In  the  case  cited  by  Mr.  Harrison,  Davies  v.  Brecknell, 
L.  It.  3 P.  & D.  88,  the  plaintiff  had  been  convicted  of 
perjury  for  the  evidence  he  had  given,  but  Sir  J.  Hannen 
declined  granting  a new  trial. 

The  point  before  us  is  different.  The  new  matter  relied 
on  goes  merely  to  shew  that  the  plaintiff  and  his  alleged 
sister  lived  together  as  man  and  wife.  There  is  no  proof 
or  affidavit  on  the  defendant’s  part  that  these  facts  were 
not  known  at  the  trial,  or  that  they  have  been  discovered 
since.  The  two  affidavits  merely  state  the  facts,  without 
reference  to  the  time  of  their  coming  to  light. 

We  do  not  feel  called  on  to  lay  down  any  inflexible  rule 
as  to  the  granting  or  refusing  of  a new  trial,  on  the  discov- 
ery of  such  matters  as  appear  here.'  We  must  exercise  our 
discretion  on  each  case  as  it  arises. 

In  the  present  case,  we  find  the  case  against  the  defen- 
dant to  be  fully  proved,  without  any  reference  to  the 
evidence  either  of  the  plaintiff1  or  the  woman. 

The  facts  were  plain  enough.  The  magistrate  and  the 
constable  narrated  the  account  the  defendant  gave  of 
the  matter,  and  what  was  stated  when  they  were  brought 
face  to  face,  when,  as  the  magistrate  stated,  the  parties 
differed  little  in  the  main  features  of  the  case. 

The  defendant’s  own  evidence,  we  think,  went  far  to 
establish  the  case.  Also,  the  fact  of  the  horse  being  always 
called  the  plaintiff’s  horse,  and  treated  as  such,  and 
Whitaker’s  and  others’  evidence. 

The  defendant  cannot  complain  of  the  manner  in  which 
the  learned  Judge  left  the  case  to  the  jury, and  it  is  impossible 
for  us  to  set  aside  the  verdict  for  $200  as  excessive,  though 
8 — VOL.  XXIV  C.P. 
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a smaller  amount  perhaps  would  have  been  a more  judi- 
cious finding. 

If  we  interfered  it  could  only  be,  (as  in  Thurtell  v.  Beau- 
mont,)  on  payment  of  costs. 

We  think  the  rule  must  be  discharged. 

We  find  in  the  cases  a strong  disapproval  expressed  of 
the  practice  of  indicting  parties  or  witnesses  for  alleged 
perjury  in  a civil  suit,  while  proceedings  are  still  pending. 

We  regret  to  find  that  it  has  been  resorted  to  in  the  case 
before  us. 

Rule  discharged. 


The  Queen  v.  Mason. 

Sending  threatening  letters — 32-33  Vic.,  ch.  21,  sec.  43 — Construction  of . 

The  32-33  Vic.  ch.  21,  sec.  43,  D.,  makes  it  a felony  to  send  u any  letter 
demanding  of  any  person  with  menaces,  and  without  any  reasonable  or 
probable  cause,”  any  money,  &c. 

Held,  that  the  words,  “without  reasonable  or  probable  cause,”  apply  to 
the  money  demanded,  and  not  to  the  accusation  threatened  to  be  made. 

This  was  a case  reserved  by  Hagarty,  C.  J.,  at  the  last 
April  sittings  of  the  Court  of  Oyer  and  Terminer,  held  at 
Toronto. 

The  first  count  of  the  indictment  charged  the  prisoner  with 
feloniously  sending  to  one  J.  M.  “ a certain  letter  demand- 
ing money  from  the  said  J.  M.,  with  menaces,  and  without 
reasonable  or  probable  cause  * * then  well  knowing  the 
contents  of  the  said  letter,”  &c.,  and  setting  out  the  letter 
which  requested  the  prosecutrix  to  call  and  see  him  that 
night,  and  stated  that  “ by  doing  so  you  will  save  money, 
as  it,  will  cost  a great  deal  more  to  defend  yourself  in  Court 
next  week  than  it  does  to  make  a friend  of  your  humble 
servant.” 

The  second  count  was  the  same  as  the  first,  except  that 
it  set  out  a different  letter,  which  stated  : “ I will  make  it 
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cost  you  more  to  defend  yourself  than  it  does  to  make  a 
friend  of  me,”  &c. 

The  evidence  shewed  that  the  prosecutrix  J.  M.  kept  a 
house  of  ill-fame,  and  that  the  letters  were  written  in  order 
to  induce  her  to  pay  the  prisoner  money,  to  avoid  his  lay- 
ing a complaint  against  her. 

The  prisoner  was  found  guilty,  hut  judgment  was  stayed, 
until  the  decision  of  this  Court  should  be  obtained  as  to 
whether  the  conviction  could  be  sustained  on  this  evidence. 

McKenzie,  Q.  C.,  for  the  crown.  The  whole  question  is, 
whether  the  words  reasonable  or  probable  cause,  used  in 
the  Act  32-33  Vic.,  ch.  21,  sec.  43,  D.,  refer  to  the  charge 
or  the  money  demanded.  It  is,  however,  laid  down  that  the 
words  apply  to  the  making  of  the  demand  of  the  money, 
and  not  to  the  making  of  the  accusation,  and  that  the 
truth  of  the  charge  is  immaterial,  if  the  mone}^  be  demanded 
without  reasonable  or  probable  cause  : Regina  v.  Miard,  1 
Cox  C.  C.22  • Regina  v.  Carruthers,  1 Cox  C.  C.  138 ; Regina 
v.  Hamilton,  1 C.  & K.  212 ; Rex  v.  Tucker,  1 Moo.  C.  C. 
134  ; Rex  v.  Tyler,  1 Moo.  C.  C.  428  ; Regina  v.  Chalmers, 
10  Cox  C.  C.  450 ; Rex  v.  Robinson,  2 Leach  C.  C.  749. 

No  one  appeared  for  the  prisoner. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

The  case  of  Regina  v.  Hamilton,  1 C.  & K.  212,  was  an 
indictment  under  7-8  Geo.  IV.,  ch  29,  sec.  8,  for  feloniously 
sending  to  one  J.  A.  a certain  letter  demanding  money  from 
her,  with  menaces  against  the  Statute,  &c.  The  words  of 
this  statute  are,  that  “ if  any  person  shall  knowingly  send 
or  deliver  any  letter  or  writing  demanding  of  any  person, 
with  menaces,  and  without  any  reasonable  or  probable 
cause,  any  chattel,  money,  or  valuable  security,”  and  the 
prisoner  was  convicted.  Bolfe,  B.,  in  summing  up,  told 
the  jury  that  in  his  opinion  “the  words  reasonable  and 
probable  cause,”  as  used  in  the  Act,  clearly  applied  to 
the  money  demanded,  and  not  to  the  accusation  con- 
stituting the  threat.  This  interpretation  was  also  adopted 
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by  Tinclal,  C.  J.,  in  the  case  of  Regina  v.  Miard,  1 Cox 
C.  C.  22,  and  may  therefore  be  taken  as  settled. 

The  Statute  under  which  the  prisoner  is  indicted  is 
32-33  Vic.,  ch.  21,  sec.  43,  D.,  which  enacts  that  “ whoso- 
ever delivers  or  utters,  or  directly  or  indirectly  causes  to 
be  received,  knowing  the  contents  thereof,  any  letter  or 
writing  demanding  of  any  person  with  menaces,  and  with- 
out any  reasonable  or  probable  cause,  any  property, 
chattel,  money,  or  valuable  security,  or  any  other  valuable 
thing,  is  guilty  of  felony.” 

The  words  of  the  two  Statutes  are  nearly  identi^l,  and 
the  sense  is  the  same.  In  our  opinion,  therefore,  the  same 
construction  must  be  placed  upon  them. 

It  is  impossible  to  read  the  letters,  which  are  the  subject 
of  this  prosecution,  without  seeing  that  the  prisoner  does 
not  even  pretend  to  have  any  claim  for  money  against  the 
person  to  whom  they  are  addressed  ; but  writes  them  for 
the  express  purpose  of  inducing  her  to  pay  him  an  amount, 
in  order  to  aVoid  having  to  pay  a larger  amount  in  defend- 
ing herself  against  a charge  which  he  threatens  to  prefer 
against  her. 

In  our  opinion  the  conviction  should  be  affirmed. 

Conviction  affirmed. 


Gilbert  v.  Doyle. 

Overholding  tenants — 31  Vic.  ch.  26,  0. 

Held,  Hagarty,  C.  J.,  dissenting,  that  on  the  evidence  set  out  below,  the 
County  Court  Judge  was  justified  in  determining  that  the  tenant  was  an 
overholding  tenant,  within  the  meaning  of  the  Act,  31  Vic.  ch.  26,  0., 
and  wrongfully  held  over  without  any  right  or  colour  of  right. 

Per  Hagarty,  C.  J.  The  intention  of  the  Act  was  not  to  empower  the 
County  Judge  to  determine  the  question  of  right  between  landlord  and 
tenant  on  its  merits  ; but  on  its  appearing  that  the  tenant  is  holding 
under  a bond  fide  belief  of  right,  which  the  evidence  in  this  case  shewed, 
he  should  dismiss  the  case,  and  leave  the  right  to  be  tried  in  ejectment. 


In  Hilary  Term,  Diamond  obtained,  under  the  sixth  sec- 
tion of  31  Vic.  ch.  26,  0.,  an  order  for  the  removal  of  all 


GILBERT  V.  DOYLE. 


61 


proceedings  and  evidence,  taken  before  the  Judge  of  the 
County  Court  of  the  County  of  Hastings,  in  an  overholding 
tenant  case  under  the  above  Act. 

In  the  same  term,  upon  the  return  of  these  proceedings 
and  evidence,  certified  under  the  hand  of  the  Judge,  he 
obtained  a rule  nisi  calling  upon  the  above  landlord  to 
shew  cause  why  the  order  made  by  the  Judge  of  the  said 
County  Court  in  the  above  matter  should  not  be  rescinded, 
and  why  the  proceedings  had  and  taken  in  the  said  Court,  in 
said  matter,  should  not  be  set  aside ; and  why  a writ  of 
restitution  should  not  be  issued  to  restore  Luke  Doyle, 
the  tenant  ,to  the  possession  of  the  premises  in  question, 
and  from  which  he  had  been  ejected  under  the  writ  issued 
upon  said  Judge’s  order,  u poll  the  grounds:  1.  That  the 
said  Judge  exceeded  his  jurisdiction  in  making  said  order. 
2.  That  the  said  tenant  was  not  an  overholding  tenant 
within  the  meaning  of  31  Vic.  ch.  26,  of  the  Legis- 
lature of  Ontario.  3.  That  the  said  tenant  did  not  wrong- 
fully hold  possession  of  the  premises  without  colour  of 
right.  4.  That  the  term  or  period  of  the  demise  had  not 
yet  expired,  and  if  it  had  expired,  the  tenant  was  entitled 
to  a notice  to  quit,  which  was  not  given.  5.  That  the 
Judge  had  no  jurisdiction  to  make  the  order. 

The  order  directed  a writ  to  issue  to  the  sheriff,  com- 
manding him  forthwith  to  place  the  landlord  in  possession 
of  the  premises  in  question. 

The  point  of  contention  upon  the  part  of  the  tenant 
was  that,  although  it  was  true  that  the  tenant  had 
originally  entered  under  a written  lease  for  a term  which 
had  expired  on  the  8th  March,  1873,  yet  that  the  result  of 
certain  conversations  and  conduct  of  the  parties,  landlord 
and  tenant,  was  to  constitute  Doyle  a tenant  for  a 
further  term,  either  for  a year  or  otherwise,  which  had  not 
expired,  or  at  least  constituted  an  agreement  for  a further 
lease.  And,  second,  that  at  any  rate,  whether  the  legiti- 
mate conclusion  to  draw  from  these  conversations  and 
conduct  was  or  not  to  entitle  Doyle  to  retain  possession  as 
tenant  for  a term  not  yet  expired,  or  otherwise,  yet  that 
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the  circumstances  and  conduct  were  such  as  to  give  to 
Doyle  a “ colour  of  right  ” to  remain,  which  ousted  the 
jurisdiction  of  the  Judge. 

The  affidavit  upon  which  the  intervention  of  the  Judge 
was  invoked,  under  the  statute,  was  annexed  to  the  lease 
under  which  the  tenant  entered,  the  term  granted  by 
which  expired  on  the  1st  of  March,  1873.  The  affidavit 
alleged  that,  after  the  expiration  of  the  lease,  the  landlord 
being  desirous  of  making  extensive  repairs  upon  the  pre- 
mises, did  not  proceed  to  take  possession,  and  allowed  the 
tenant  to  remain  in  possession  unmolested  : that  in  April? 
1873,  the  landlord  proceeded  to  make  the  repairs,  when  the 
tenant  asked  -the  landlord  what  he  was  going  to  charge 
him  for  stopping,  to  which  the  landlord  replied  that  he 
did  not  know  : that  the  repairs  were  commenced  in  the 
month  of  May : that  in  the  month  of  August,  while  the 
repairs  were  still  progressing,  the  tenant  again  asked  the 
landlord  what  he  was  going  to  charge  him,  as  he  presumed 
he  would  have  the  premises  completed  about  the  first  of 
September  : that  the  tenant  said  to  the  landlord,  “ You 
mark,”  by  which  the  deponent  understood  him  to  mean, 
you  make  your  estimate,  and  that  he,  the  tenant,  would 
mark,  and  that  they  would  then  see  how  near  they 
would  come  together : that  after  a short  time,  the  tenant 

said  to  the  landlord,  that  in  making  the  calculation 

. & * 

he  reckoned  that  he  occupied  about  two  months  and 
a half  before  he,  the  landlord,  commenced  repairing, 
and  about  three  and  a half  months  since  that  time  to 
the  first  of  September,  and  that  he  thought  it  would 
be  right  to  allow7  the  rent  for  the  two  months  and  a 
half  to  be  at  the  same  rate  as  the  rent  paid  under  the  old 
lease,  and  for  the  three  months  and  a half  at  about  half 
that  amount ; to  which  the  landlord  replied  that  he  calcu- 
lated at  the  rate  of  $20  for  the  first  two  months  and  a half, 
and  at  the  rate  of  $10  per  month  for  the  last  three  months 
and  a half ; and  that  upon  this  latter  basis  they  settled  in 
full  of  all  claims  up  to  the  first  of  September  then  next. 

The  affidavit  further  alleged  that  it  w7as  distinctly  under- 
stood between  the  tenant  and  the  landlord,  that  if  the 
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tenant  desired  to  remain  as  tenant  after  the  said  first  of 
September,  a new  bargain  would  have  to  be  made,  and  new 
terms  agreed  upon : that  shortly  thereafter  the  landlord 
entered  into  negotiations  for  the  sale  of  the  premises  to 
certain  persons,  which  negotiations  fell  through  : that  on 
the  6th  of  September,  in  a conversation  between  the 
tenant  and  the  landlord,  the  former  offered  $400  per  annum 
for  a further  term  of  five  years,  but  the  landlord  replied 
that  he  would  require  $450  per  annum,  and  not  even  then 
would  he  rent  the  premises  at  that  sum  except  subject  to 
a stipulation  that  the  tenant  should  give  up  possession 
upon  a notice  of  three  months  given  at  any  time,  in  case 
the  landlord  should  have  an  opportunity  of  selling  the 
premises ; that  the  tenant  replied  that  such  terms  would 
not  suit  him  at  all,  and  the  landlord  then  said,  in 
effect,  that  he  would  rather  lock  up  the  premises  than 
let  them,  unless  subject  to  this  stipulation  : that  shortly 
afterwards,  and  while  the  landlord  was  in  treaty  for  a sale 
of  the  premises,  the  ter.  ant  came  to  him  and  said  that  he 
thought  $400  was  enough  rent  for  the  premises,  and  that 
he  should  not  be  bound  to  give  up  possession  at  three 
months’  notice : that  thereupon  the  landlord  sold  to 
Gilbert,  who  then  being  seized  of  the  premises  and  the 
reversion,  claimed  to  be  entitled  to  remove  the  tenant  as  an 
overholding  tenant  under  the  Act. 

He  also  filed  an  affidavit  shewing  service  of  the  usual 
demand  in  writing  upon  the  tenant  to  surrender  the 
possession,  and  his  refusal,  stating  as  his  reason  that  his 
landlord  had  agreed  to  renew  the  lease,  and  had  kept  him 
in  suspense  until  the  house  was  completed,  and  had  then 
sold  the  premises  from  under  him.  The  deponent  testified 
his  belief  that  this  excuse  was  wholly  without  foundation, 
stating  his  reason  for  such  - belief  to  be,  that  prior  to  his 
purchase,  Jones,  the  landlord,  assured  him  that,  although 
he  and  the  tenant  had  spoken  of  the  tenant  taking  another 
lease,  yet  they  could  not  agree  upon  the  terms. 

The  landlord  also  swore  that  the  retention  of  the 
possession  by  the  tenant  was  wholly  wrongful,  and  that 


64  COMMON  PLEAS,  EASTER  TERM,  37  VIC.,  1874. 

the  only  reason  that  the  tenant  assigned  to  him  for  not 
going  out  was,  that  he  would  not  go  out  of  possession  until 
the  law  put  him  out. 

The  defendant  swore  that  after  the  written  lease  expired, 
a^tenancy  from  year  to  year  was  created  between  the  par- 
ties, and  that  the  amount  paid  by  him  was  paid  as  rent  for 
two  quarters  and  was  accepted  as  such  by  the  landlord ; 
at  all  events  that  he  bond  fide  believed  that  he  was  such 
tenant. 

Other  evidence  was  also  produced  on  behalf  of  the  tenant 

In  this  term,  Crickmbre  shewed  cause.  The  whole 
question  is,  whether  the  tenant  wrongfully  held  over 
without  colour  of  right.  The  evidence  shews  that  the 
defendant’s  lease  had  expired  on  the  1st  of  March,  and 
that  there  was  no  new  lease,  but  that  the  defendant  was 
to  occupy  the  premises  until  the  improvements  were  made; 
and  it  was  for  this  that  the  amount  was  paid  to  the  land- 
lord. During  the  time  the  defendant  was  in  occupation, 
some  negotiations  took  place  relative  to  a new  lease,  but 
the  evidence  clearly  shews  that  the  only  lease  that 
the  landlord  would  grant  was  at  a rent  of  $450,  deter- 
minable at  any  time,  on  giving  three  months  notice. 
This  the  tenant  refused  to  accept,  and  no  written  lease 
was  granted,  and  the  landlord  subsequently  sold  to  the 
plaintiff.  It  is  clearly  laid  down  that  even  permitting 
a tenant,  whose  term  has  expired,  to  remain  in  possession 
pending  a treaty  for  a further  lease,  does  not  create  a 
tenancy  from  year  to  year ; but  he  is  strictly  a tenant  at 
will,  and  may  be  turned  out  of  possession  without  notice: 
Doe  dem.  Hollingsworth  v.  Stennett,  2 Esp.  717.  It  is  con- 
tended by  the  defendant  that  the  amount  paid  by  him 
created  a tenancy  from  year  to  year ; but  although  a 
tenancy  from  year  to  year  may  be  implied  from  the 
receipt  of  rent,  yet  it  is  open  to  the  party  receiving  it 
to  shew  the  circumstances  under  which  it  was  received : 
Doe  dem.  Lord  v.  Crago,  6 C.  B.  90.  Also  the  rent  must  be 
paid  in  reference  to  a year,  or  some  aliquot  portion  of  a 
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year:  Roaf  v.  Garden,  23  (J.  P.  59.  In  In  re  Woodbury  and 
Marshall,  19  U.  C.  R 597,  which  was  a case  under  Consol. 
Stat.  U.  C.  ch.  27,  sec.  63,  where  the  facts  were  somewhat 
similar  to  the  present,  it  was  held  that  it  came  within  the 
Act,  and  that  the  Commissioner  was  justified  in  holding 
that  the  defendant  was  an  overholding  tenant  within  the 
meaning  of  the  Act,  and  held  over  without  colour  of  right. 
In  the  present  case  the  tenant  was  clearly  an  overholding 
tenant  within  the  Act,  and  held  over  without  colour  of 
right,  and  therefore  the  order  of  the  County  Judge  should 
not  be  rescinded. 

Diamond,  contra.  There  was  clearly  a new  tenancy  created 
between  the  parties  after  the  written  lease  expired.  The 
amount  paid  by  the  defendant  was  paid  as  rent,  and  was 
accepted  as  such,  and  was  paid  in  reference  to  an  aliquot 
portion  of  the  year,  namely,  for  two  quarters.  This  would 
clearly  constitute  a tenancy  from  year  to  year.  At  all 
events,  the  defendant  bond  fide  believed  that  he  was  a 
tenant  from  year  to  year,  and  therefore  it  cannot  be  said 
that  he  was  overholding  without  colour  of  right.  There 
was  clearly  a bond  fide  contention  of  right,  even  although 
it  might  not  be  a valid  contention,  and  therefore  it  is  a 
question  which  should  properly  be  submitted  to  a jury  for 
their  decision.  The  moment  it  appeared  that  the  tenant 
was  holding  under  a bond  fide  belief  of  right,  the  juris- 
diction of  the  judge  was  ousted,  as  he  has  no  power  to 
determine  the  case  on  the  merits.  In  Adams  v.  Bains, 
4 U.  C.  P,  157,  it  was  held  that  a tenant  remaining 
in  possession  after  the  expiration  of  his  term,  and 
paying  two  months  rent,  cannot,  in  the  middle  of  the 
third  month,  be  treated  by  his  landlord  as  an  overholding 
tenant  under  4 Win.  IV.,  ch.  1.  And  it  was  questioned 
whether  the  Act  applied  in  any  case  but  the  plain  one  of 
the  tenant  overholding  after  the  expiration  of  a term 
expressly  created  by  contract  between  the  parties.  See 
also  Re  Reeve,  4 P.  R 27.  In  the  present  case  the  defen- 
dant was  not  overholding  after  the  1st  March,  as  he  was 
in  by  consent  of  the  landlord.  It  was  contended  that  the 
9 — VOL.  XXIV  C.P. 
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defendant  was  at  most  only  au  tenant  at  will ; but,  if  a 
tenant  at  will,  it  has  been  expressly  laid  down  that  the 
statute  only  applies  to  tenants  overholding  after  the  term 
has  expired,  and  not  to  a tenancy  at  will : Clement  v. 
Schriver , 5 0.  S.  310.  The  cases  of  magistrates,  whose 
jurisdiction  is  ousted  where  there  is  a bond  fide  assertion 
of  a claim,  or  colour  of  right,  would  shew  that  the  defendant 
had  such  a colour  of  right  here : Regina  v.  Snape,  1 1 W. 
R 434;  Paley  v.  Birch , 16  L.  T.  N.  S.  410;  Paley  on 
Convictions,  5th  ed.,  137-8.  See  also  Roaf  v.  Garden,  23 
C.  P.  59  ; Roe  dem.  Prune  v.  Prideaux,  10  East.  158.  In 
In  re  Woodbury  and  Marshall,  19  TJ.  C.  R 597,  it  did  not 
appear  that  the  defendant  gave  any  proof  of  his  colour  of 
right  at  the  inquest,  while  in  this  case  the  defendant  did. 
If  the  Judge  can  decide  in  this  case,  there  is  no  case  in 
ejectment  in  which  he  cannot  do  so. 

Gwynne,  J. — It  is  plain  that  the  affidavits  complied 
with  all  the  requirements  of  4 Wm.  IV.,  ch.  1,  sec.  53, 
Consol.  Stat.  U.  C.,  ch.  27,  sec.  63 ; that  is  to  say,  it  set 
forth  the  terms  of  the  original  demise,  annexing  a copy  of 
the  instrument  containing  that  demise;  a copy  of  the 
demand  made  for  delivering  up  of  possession  ; it  stated  the 
refusal  of  the  tenant  to  go  out  of  possesion,  and  the  reason 
given  for  such  refusal,  “ adding  such  explanation  in  regard 
to  the  ground  of  refusal  as  the  truth  of  the  case  may 
require.” 

The  applicant  then  would  have  been  clearly  entitled  to 
have  had  a commission,  under  the  old  Act,  to  summon  a 
jury  to  enquire  “ whether  the  person  complained  of  was 
tenant  to  the  complainant  for  a term  which  has  expired, 
and  whether  he  does  wrongfully  refuse  to  go  out  of 
possession,  having  no  right  or  colour  of  right  to  continue 
in  possession  or  how,  otherwise.” 

I must  confess  I caiinot  very  well  distinguish  between 
the  expression  “ having  no  right,”  and  the  expression  “ or 
colour  of  right,”  in  this  connection ; for,  as  it  seems  to  me, 
he  who  wrongfully  refuses  to  go  out  of  possession  is  he 
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who  has  no  right  to  remain.  If  he  is  not  wrongful  in  his 
refusal,  it  is  because  he  has  a right  on  his  side  which 
justifies  his  refusal.  What  perhaps  was  meant  was,  that 
although  the  person  complained  of  may  not  have  acquired 
the  absolute  right  to  remain,  he  was  nevertheless  continu- 
ing in  possession  under  a contract  for  a lease  not  yet 
executed,  but  which  contract  was  capable  of  being  enforced, 
or  for  the  breach  of  which  the  party  would  be  entitled  to 
damages,  in  which  case  the  Court  or  a Judge  would 
decline  to  issue  a writ  of  possession.  But  it  is  plain  that 
all  the  evidence  upon  the  point  would  have  to  be  taken 
before  the  Commissioner,  to  be  returned  with  the  finding 
of  the  jury,  to  enable  the  Court  or  a Judge,  to  whom 
application  should  be  made  for  the  writ  of  possession,  to 
exercise  a proper  discretion  in  the  premises. 

The  point  therefore  taken  here,  as  to  the  jurisdiction  of 
the  Judge  being  ousted,  never  could  have  been  taken  as  to 
the  jurisdiction  of  the  Commissioner,  whose  duty  it  was  to 
take  all  the  evidence,  whatever  it  might  be,  and  to  return 
it  to  be  dealt  with  by  the  Court  or  a Judge  in  their 
discretion,  upon  the  application  for  the  writ  of  possession. 

By  a recent  statute  under  which  the  proceeding  in  this 
case  has  been  taken,  31  Vic.  ch.  26,  0.,  the  Legislature  has 
substituted  the  Judge  of  the  County  Court  of  the  county 
wherein  the  land  is,  not  only  for  the  Commissioner  under 
the  former  Act,  but  also  for  the  jury  and  for  the  Court  or 
Judge  who  should  exercise  the  discretion  of  granting  or 
refusing  the  writ  of  possession. 

That  statute  applies  the  remedy  to  all  cases  of  a tenancy 
or  right  of  occupancy,  whether  from  week  to  week,  or 
from  month  to  month,  from  year  to  year,  and  tenancies  at 
will ; and  all  other  tenancies,  holdings,  or  occupations, 
and  however  determined  or  put  an  end  to.  And  it  pro- 
vides that  upon  similar  affidavits  being  furnished  to  those 
required  by  the  former  Act,  the  County  Judge  “ shall  appoint 
a time  and  place  at  which  he  will  enquire  and  determine 
whether  the  person  complained  of  was  tenant  to  the  com- 
plainant for  a term  or  period  which  has  expired,  or  has 
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been  determined  by  a notice  to  quit  or  otherwise,  and 
whether  the  tenant  without  any  colour  of  right  holds  the 
possession  against  the  right  of  the  landlord,  and  whether 
the  tenant  does  wrongfully  refuse  to  go  out  of  possession, 
having  no  right  to  continue  in  possession,  or  how  other- 
wise.” 

That  the  jurisdiction  of  the  Judge  to  receive  all 
evidence  that  may  be  offered  before  him  cannot  be  ousted 
by  anything  appearing  in  evidence  before  him,  any  more 
than  the  jurisdiction  of  the  Commissioner  under  the  old 
Act  could  have  been,  appears  from  the  sixth  section,  which 
provides  for  the  transmission  of  the  proceedings  and 
evidence , as  the  former  Act  had  provided,  to  either  of  the 
Superior  Courts,  to  enable  the  Court  to  review  the  deter- 
mination of  the  Judge. 

The  fifth  section  provides  that  if  it  appears  to  the 
County  Judge  that  the  case  is  clearly  one  coming  under 
the  true  intent  and  meaning  of  the  second  section  of  the 
Act,  and  that  the  tenant  holds  without  colour  of  right 
against  the  right  of  the  landlord,  then  he  shall  order  the 
issue  of  the  writ  of  possession.  The  Judge  is  bound  to 
exercise  his  judicial  discretion  in  determining  this  point  ; 
and,  when  we  compare  the  concluding  portion  of  the  third 
section,  wherein  the  Judge  is  directed,  to  enquire  and 
determine  whether  the  tenant  does  wrongfully  refuse  to  go 
out  of  possession,  having  no  right  to  continue  in  possession^ 
with  the  direction  in  the  fifth  section,  to  issue  a writ  of 
possession  if  he  finds  that  the  tenant  holds  without  colour 
of  right,  against  the  right  of  the  landlord,  I do  not  think 
that  we  can  say  that  the  Legislature  contemplated  such  a 
wide  distinction  between  the  “ having  no  right  to  continue 
in  possession,”  and  holding  “ without  colour  of  right”  against 
the  right  of  the  landlord,  as  has  been  argued  before  us. 

The  learned  County  Judge,  in  the  exercise  of  his  judicial 
discretion,  has  arrived  at  the  conclusion,  upon  the  evidence, 
that  the  tenant  did  wrongfully  refuse  to  go  out  of  posses- 
sion, having  no  right  to  continue  in  possession,  as  he  was 
directed  by  the  Act  to  enquire  and  determine. 
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Now,  if  the  defendant  had  no  right  to  continue  in  pos- 
session— and  the  Judge,  as  in  duty  bound,  has  adjudicated 
upon  this  point,  and  determined  that  he  had  none — how 
could  the  defendant  be  said,  notwithstanding,  to  be  con- 
tinuing in  possession  under  colour  of  right  ? The  Judge 
has,  however,  found  as  a fact  that  the  tenant  was  holding 
without  colour  of  right,  against  the  right  of  the  landlord, 
and  therefore  he  issued  the  writ  of  possession,  which  has 
been  executed. 

Now,  the  duty  of  this  Court,  upon  the  proceedings  and 
evidence  being  brought  before  us,  under  the  sixth  section 
of  31  Vic,  ch.  26,  is  to  examine  into  the  proceedings , and 
if  we  find  cause,  we  may  set  aside  the  same,  and  we  may 
order  a writ  to  issue  to  the  sheriff,  commanding  him  to 
restore  the  tenant  to  his  possession,  in  order  that  the 
question  of  right,  if  any  appear,  may  be  tried,  as  in  other 
cases  of  ejectment.  We  are  called  upon,  as  it  seems  to  me, 
to  review  the  exercise  of  his  jurisdiction  by  the  County 
Judge ; and  the  enquiry  before  us  of  necessity  involves  the 
enquiry,  whether  the  County  Judge  has  arrived  at  a correct 
conclusion  or  not  when  he  determined,  that  is  in  effect, 
adjudicated,  that  the  tenant  had  wrongfully  refused  to  go 
out  of  possession,  having  no  right  to  continue  in  possession, 
and  that  he  was  holding  without  colour  of  right  against 
the  right  of  the  landlord  ; and  in  a case  where,  in  pursu- 
ance of  such  adjudication,  the  tenant  has  been  removed 
and  possession  has  been  restored  to  the  landlord,  we  should 
be  well  satisfied  that,  not  only  is  there  a question  of  right 
in  reality  to  be  tried,  but  that  there  is  strong  reason  for 
believing  that  it  should  be  found  for  the  tenant’s  conten- 
tion, before  we  should  divest  the  landlord  of  a possession  so 
judicially  recovered,  and  who  may,  perhaps,  have  put 
another  tenant  in  possession. 

In  Wright  v Johnson,  2 U.  C.  It.  273,  the  late  Sir  John 
Robinson,  C.  J.,  says,  “ The  proceeding  by  landlord  against 
tenant  under  this  statute  is  beneficial,  and  should  be 
liberally  upheld,  being  cheaper,  and  more  convenient  and 
expeditious  than  by  ejectment.” 
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It  is  now,  indeed,  as  it  appears  to  me,  the  action  of  eject- 
ment which  the  law  provides  in  cases  where  the  rights  of 
persons  who  have  entered  under  another,  to  continue  in 
possession  after  the  expiration  of  the  tenancy  or  right  of 
occupancy  granted,  against  the  will  of  the  grantor  of  such 
tenancy  or  right  of  occupancy,  are  to  be  determined ; it  is 
in  this  character  that  the  Legislature  seems  to  regard  the 
proceeding  when  it  declares  the  object  of  our  setting  aside, 
if  we  should  set  aside,  the  judgment  of  the  County  Judge 
to  be  “ in  order  that  the  question  of  right,  if  any  appear, 
may  be  tried,  as  in  other  cases  of  ejectment.5’ 

Reading  then  the  evidence,  as  I feel  bound  to  do,  in  this 
case,  I am  of  opinion  that  the  County  Judge  came  to  a 
right  conclusion  in  determining  that  the  tenant  had  no 
right  or  colour  of  right  for  retaining  possession  as  he  did, 
and  that  in  fact  there  does  not  appear  to  be  any  right  to 
be  tried.  The  J udge  had  all  the  parties  before  him ; the 
whole  weight  of  the  evidence  went  to  shew  that  there 
never  was  any  agreement  arrived  at  for  a new  lease,  and 
that  the  money  which  was  paid  was  not  the  old  rent,  nor 
by  way  of  any  annual  rent,  but  paid  by  express  contract, 
as  remuneration  for  the  tenant  having  been  suffered  to 
remain  in  possession  until  the  1st  of  September,  after  the 
expiration  of  the  term.  The  mere  assertion  by  the  tenant 
of  what,  by  abundant  testimony  was  proved  to  be  false 
and  without  any  foundation  in  fact,  could  never  be  held  to 
establish  a right  or  colour  of  right  for  retaining  possession. 
In  Woodbury  v.  Marshall,  19  U.  C.  R.  597,  which  was 
very  similar,  the  case  was,  as  I think  every  case  of  this 
nature  must  be,  entertained  upon  its  merits,  and  upon  the 
authority  of  that  case,  as  well  as  upon  principle,  this  rule, 
as  it  appears  to  me,  must  be  discharged. 

Hagarty,  C.  J. — I regret  that  there  should  be  a differ- 
ence of  opinion  in  this  matter.  The  point  of  disagreement 
seems  to  be  this  : Has  the  Legislature  placed  in  the  hands 
of  the  Judge  of  the  County  Court  the  power  of  absolutely 
trying  and  determining  the  rights  of  landlord  and  tenant  to 
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the  possession  of  premises,  investing  him,  in  fact,  with  the 
same  general  power  of  decision  that  he  has  over  a personal 
action  under  $200,  subject  to  appeal  to  one  of  the  Superior 
Courts,  or  is  it  a limited  power,  (as  I understand  it),  to 
ascertain  whether  a tenant  is  overholding  without  right  or 
colour  of  right. 

To  mj  mind,  the  distinction  between  the  two  things  is 
perfectly  plain,  and  I think  the  case  before  us  is  an  excel- 
lent illustration  of  the  distinction. 

Had  I been  the  County  Judge,  after  hearing  all  the  evi- 
dence, my  conclusion  would  certainly  have  been  that  the 
defendant  was  holding  the  premises  under  a bond  fide  belief 
of  the  existence  of  a right  entitling  him  so  to  hold.  I would 
feel  that  once  having  ascertained  that  it  was  not  a mere 
pretence — an  invention  as  it  were — to  try  and  evade  the 
jurisdiction — I was  bound  to  find  for  the  tenant,  or,  in  the 
words  of  the  Act,  to  dismiss  the  case. 

If  the  Judge  is  to  try  it  absolutely  on  the  merits,  I 
cannot  understand  why,  when,  under  sec.  6,  “ the  proceed- 
ings and  evidence”  are  sent  up  to  the  Superior  Court,  the 
latter  should  not  absolutely  determine  the  whole  merits,  and 
not,  as  the  statute  says,  “ restore  the  tenant  to  his  posses- 
sions in  order  that  the  question  of  right,  if  any  appear,  may 
be  tried,  as  in  other  cases  of  ejectment.” 

This  seems  to  me  to  be  the  most  senseless  and  useless 
legislation,  if  not  merely  the  existence  of  a colour  of  right, 
but  the  absolute  question  of  right  or  no  right,  as  a defence 
to  the  claim  of  possession,  is  to  be  tried  by  the  Judge  and 
determined  by  him,  merely  subject  to  appeal  on  the  gen- 
eral merits  to  the  Superior  Court. 

I can  neither  give  nor  imagine  any  answer  to  this 
suggestion. 

The  Legislature  has  not  thought  proper  to  give  a County 
Judge  the  absolute  right  to  try  the  question  of  title  to  prop- 
erty, and  the  reference  in  this  statute  to  the  trial  in  an 
ordinary  case  of  ejectment,  seems  to  me  to  prove,  over- 
whelmingly, that  a different  sort  of  jurisdiction  was 
intended. 
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The  impression  left  on  my  mind  by  the  evidence  has 
always  been  that  the  original  landlord  treated  the  defendant 
throughout  as  his  tenant,  and  had  no  idea  of  disturbing  him, 
until  he  got  the  chance  of  selling  the  place  to  Gilbert. 

I think  there  was  a fair  question  to  be  submitted  to  a jury. 

I wish  to  be  distinctly  understood  as  finding  no  fault 
whatever  with  the  learned  Judge  deciding  in  favour  of  the 
plaintiff  on  the  evidence  before  him,  assuming  his  right  to 
try  the  case  absolutely  on  the  merits.  Perhaps  I should 
myself  have  arrived  at  a like  conclusion. 

I think  the  course  that  the  Judge  should  have  taken  would 
be  analogous  to  what  is  laid  down  as  the  duty  of  Justices,  when 
the  act  complained  of  is  justified  under  a claim  of  right. 

In  Regina  v.  Grridland , 7 E.  & B.  853,  Lord  Campbell 
says,  at  p.  867,  “ Though  no  evidence  of  title  was  actually 
offered,  it  was  quite  clear  that  a bond  fide  claim  of  title 
was  set  up  ; and,  when  such  a claim  is  so  set  up,  it  seems  to 
me  that  justices  have  no  longer  jurisdiction  to  proceed  to  a 
summary  conviction.” 

In  Cornwell  v.  Sanders,  3 B.  & S.  212,  Cockburn,  C.  J., 
says,  “ When  the  party  charged  asserts  title  in  himself, 
though  the  title  be  only  colourable,  yet  if  the  assertion  be 
made  bond  fide  the  jurisdiction  of  the  justices  falls  to  the 
ground.  There  must,  however,  be  some  colour  or  show  of 
reason  for  the  claim.” 

In  Regina  v.  Stimpson , 4 B.  & S.  301,  the  cases  are 
reviewed.  Blackburn,  J.,  says,  at  p.  309,  “ They  are  not 
to  convict  where  a real  question  as  to  the  right  of  property 
is  raised  between  the  parties:  then  their  jurisdiction  ceases, 
and  the  question  of  right  must  be  settled  by  a higher 
tribunal.”  And  at  p.  310  “ The  question  for  us  is  whether 
there  was  a reasonable  evidence  on  which  the  justices  could 
find  that  a claim  of  title  was  not  bond  fide  set  up  by  defen- 
dants. I am  of  opinion  that  there  was  not,  and  the  con- 
victions must  be  quashed.” 

I do  not  wish  to  be  understood  as  holding  the  position  of 
the  County  Judge  to  be  in  every  respect  the  same  as  the 
convicting  justices ; but  the  principle  as  to  the  clear  dis- 
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tinction  between  Iona  fide  colour  of  right  and  right  itself,  is 
well  established  by  these  cases.. 

If  the  Legislature  meant  here  to  give  the  County  Judge 
the  absolute  right  to  try  the  title  on  the  general  merits,  I 
repeat,  it  is  an  inexplicable  mystery  to  me  why,  on  appeal 
to  us,  we  should  be  directed  not  to  decide  the  right  one  way 
or  the  other,  but,  in  one  view  of  the  evidence,  to  send  the 
questions  of  right  to  be  tried  in  an  action  of  ejectment. 

Galt,  J. — In  my  opinion  this  rule  should  be  discharged, 
on  the  simple  ground  that  the  tenant  has  shewn  nothing 
which  entitled  him  to  retain  possession  as  against  his 
landlord. 

Rule  discharged. 


Ray  y.  The  Corporation  of  the  Village  of  Petrolia. 

I Sidewalk — Action  for  not  repairing — Evidence — Nonsuit. 

The  plaintiff  while  walking  along  one  of  the  streets  of  a village  tripped  on 
a hinge  which  projected  about  two  inches  above  the  level  of  a trap  door 
in  the  sidewalk,  and  in  endeavouring  to  recover  himself  caught  his  other 
foot  in  a depression  in  the  woodwork,  about  an  inch  and  a quarter  deep, 
at  the  opposite  corner  of  the  trap  door,  and  fell  and  injured  his  leg.  It 
appeared  that  but  for  the  hinge  the  accident  would  not  have  happened, 
and  it  was  admitted  at  the  trial  that  the  state  of  the  hinge  was  no  evi- 
dence of  negligence  : Held , that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants,  and  that'the  plaintiff  was  properly  nonsuited. 

Declaration.  First  count : that  the  defendants  wrong- 
fully allowed  a trap-door  or  hinge  to  remain  on  a street  or 
highway  belonging  to  them,  so  as  to  obstruct  it,  whereby 
the  plaintiff  in  walking  tripped  upon  and  fell  over  the 
trap-door  and  hinge,  and  broke  his  leg,  &c. 

The  second,  third,  and  fourth  counts  were  for  the  same 
cause  of  action,  but  varied  the  statement. 

Pleas — 1.  Not  guilty.  2.  That  the  action  did  not  accrue 
within  three  months.  3.  Denying  that  the  road  was  under 
defendant’s  jurisdiction. 

10 — VOL.  XXIV  c.p. 
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The  cause  was  tried  before  Morrison,  J.,  and  a jury,  at 
Sarnia,  at  the  Spring  Assizes  of  1874. 

From  the  evidence  it  appeared  that  opposite  an  hotel 
in  the  village  of  Petrolia  there  was  a planked  way  or  plat- 
form, from  the  house  wall  to  the  regular  sidewalk,  which 
was  along  the  street,  about  four  feet  wide ; that  between 
the  line  of  the  sidewalk  and  the  house  there  was  a trap 
door  for  the  use  of  the  house,  opening  on  hinges  ; and  about 
twenty  inches  from  the  wall  one  of  the  iron  hinges  had 
become  loose  and  projected  a little,  about  two  inches,  above 
the  level.  The  plaintiff,  who  said  he  passed  and  re-passed 
the  place  some  half  a dozen  times  a day,  was  walking  about 
noon.  He  turned  to  salute  or  speak  to  a passing  friend, 
who  addressed  him,  and  as  he  did  so  he  tripped  over  the 
hinge,  and  in  recovering  himself  his  other  foot  caught  in 
a depression  in  the  wood-work,  at  the  opposite  corner  of 
the  trap-door,  about  an  inch  and  a quarter  below  the  level, 
and  he  fell  and  injured  his  leg.  He  said  he  would  not  have 
fallen,  but  for  the  hinge.  He  said  the  trap-door  was  in  a 
dangerous  state,  as  it  had  sunk  a little,  and  the  toe  of  a 
person’s  foot  might  catch  in  the  corners,  as  his  foot  did. 

Two  or  three  other  witnesses  also  said  they  did  not  con- 
sider the  trap-door  in  a safe  condition,  in  consequence  of 
the  depression  and  of  the  corners  being  worn  away. 

One  of  the  plaintiff’s  witnesses  did  not  consider  it  dan- 
gerous or  unsafe. 

At  the  close  of  the  plaintiff ’s  case  a nonsuit  was  asked  for 
on  the  ground  that  no  case  of  negligence  was  clearly  made 
out ; that  it  was  not  shewn  that  any  notice  had  been  given 
to  the  corporation,  or  that  their  attention  had  ever  been 
called  to  the  matter. 

The  plaintiff’s  counsel  conceded  that  the  state  of  the 
hinge  was  not  evidence  of  negligence,  but  relied  on  the 
state  of  the  trap-door. 

The  learned  Judge  thought  the  case  failed,  and  in 
deference  to  his  view  a nonsuit  was  taken. 

In  this  term,  A.  F.  Campbell  obtained  a rule  nisi,  to 
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set  aside  the  nonsuit,  on  the  ground  that  the  case  should 
have  been  left  to  the  jury. 

In  the  same  term,  Robinson , Q.  C.,  shewed  cause.  The 
nonsuit  was  right  and  should  not  be  disturbed.  It  was 
admitted  at  the  trial  that  the  slight  elevation  of  the  hinge 
was  no  evidence  of  negligence.  The  evidence  shews  clearly 
that  but  for  this  the  plaintiff  would  not  have  fallen,  and, 
the  mere  fact  of  there  being  a depression  in  the  trap-door 
of  an  inch  and  a quarter  cannot  be  held  to  be  such  evidence. 
The  plaintiff,  who  passed  this  place  some  half  a dozen  times 
a day,  was  fully  aware  of  the  depression,  and  should  have 
taken  care  to  avoid  it.  It  should  have  been  proved,  too, 
that  the  corporation  had  notice  of  the  alleged  defect.  There 
is  another  point  which  might  have  been  important  if  the 
case  had  gone  to  the  jury,  namely,  that  the  regular  sidewalk 
was  only  four  feet  wide  and  was  four  feet  from  the  wall  of 
the  house,  and  the  four  feet  between  it  and  the  house  in 
which  the  trap-door  was,  was  laid  down  by  the  proprietor 
of  the  house  himself.  The  plaintiff,  therefore,  in  going 
on  this  portion  was  extra  viam,  and  the  defendants  can 
only  be  held  liable  for  accidents  happening  on  the  regular 
sidewalk  ; McCarthy  v.  Corporation  of  Oshawa,  19  U. 
C.  R.  245.  There  was  clearly  no  evidence  on  which  a 
verdict  for  the  plaintiff  could  be  sustained  : Ringland  v. 
Corporation  of  Toronto,  23  C.  P.  93. 

Harrison , Q.  C.,  contra.  The  American  cases  have 
established  certain  principles,  which  are  applicable  to  this 
case.  There  it  has  been  held  that  the  corporation  must 
keep  its  highways  or  streets  in  repair,  so  that  they  are 
without  obstructions  and  structural  defects  which  endan- 
ger the  safety  of  travellers,  and  are  sufficiently  level  and 
smooth  to  enable  persons,  by  the  exercise  of  ordinary  care, 
to  travel  with  safety  and  convenience,  and  the  liability  is 
held  to  extend  to  sidewalks,  they  being  deemed  to  consti- 
tute part  of  the  streets:  Bacon  v.  City  of  Boston,  3 Cush. 
174.  The  liability  also  extends  to  the  whole  width  of  the 
street,  and  not  merely  to  the  travelled  part : Regina  v. 
United  Kingdom  Electric  Telegraph  Co.,  3 F.  & F.  73 ; 
See  also  Ringland  v.  Corporation  of  Toronto,  23  C.  P.  93  ; 
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Tutkill  v.  West  Ham  Board  of  Health,  L.  R.  8 C.  P.  447. 
The  case  of  Loan  v.  City  of  Boston , 1 06  Mass.,  450,  is  much 
in  point.  There  it  was  held  that  an  iron  box,  four  inches 
square,  set  into  the  sidewalk  of  a city  by  a gas  company, 
for  gas  purposes,  only  one  or  two  feet  distant  from  the 
junction  of  a crossway  with  the  sidewalk,  and  so  set  that 
its  rim  projected  an  inch  above  the  level  of  the  sidewalk, 
and  it  was  left  uncovered  and  empty  to  the  depth  of  three 
inches,  is  a defect  in  a highway,  for  an  injury  resulting 
from  which  the  city  may  be  liable.  The  corporation  can 
have  these  trap-doors  removed,  and  if  they  do  not  do  so 
and  they  are  improperly  constructed,  or  if  being  properly  con- 
structed they  get  out  of  repair,  they  are  liable.  The  evidence 
clearly  shews  that  this  trap-door  was  improperly  con- 
structed, as  the  hinge  projected,  and  it  was  unsound  and 
rotten,  and  that  there  was  a depression  in  it  of  an  inch  and 
a quarter,  caused  by  persons  continually  passing  over  it  and 
wearing  it  awTay ; and  the  mere  fact  of  its  being  a trap-door 
made  it  more  dangerous,  and  imposed  a greater  amount  of 
caution  on  the  corporation.  It  is  not  necessary  to  prove 
actual  knowledge  of  the  defect  on  the  part  of  the  corpora- 
tion, but  if  the  defect  was  palpably  dangerous,  and  in  a 
public  place,  and  had  existed  for  a long  time,  it  is  sufficient. 

Hag  ARTY,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  stumble  over  the  projecting  hinge  appears  to  me 
to  have  been  the  proximate  cause  of  the  injury,  in  recov- 
ering from  which  the  plaintiff  put  or  caught  his  foot  in  the 
depressed  corner  of  the  trap.  He  says  he  would  not  have 
fallen  but  for  the  hinge. 

I cannot  but  think  that  when  his  counsel  gave  up  the 
hinge  he  gave  up  the  case.  There  would  then  be  nothing 
left  but  an  inch  and  a quarter  depression  in  a wooden  trap 
door  on  or  adjoining  a wooden  side  way,  which  depression* 
but  for  the  stumble  over  the  hinge,  would  have  done  no 
k arm. 

I suppose  there  is  no  Canadian  town  or  village  in  which 
such  depressions,  in  the  walks  themselves,  at  the  junction 
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of  planks,  at  the  crossings,  at  many  other  places  besides 
trap-doors  cannot  be  found  in  numerous  instances. 

It  was  necessary  for  the  plaintiff  to  prove  negligence  on 
the  part  of  the  defendants.  Unless  we  declare  it  to  be  the 
duty  of  a village  corporation, — when  they  try  to  improve 
the  streets,  in  a place  not  many  years  taken  from  the 
forest,  by  laying  down  wooden  sidewalks, — to  insure  every 
passer-by  against  every  unevenness  or  inequality  in  the 
levels,  we  can  hardly  hold  these  defendants  liable. 

I treat  this  trap-door  as  part  of  the  sidewalk,  and  the 
inequality  in  the  level  at  its  angles,  just  like  an  inequality 
in  the  boards  themselves.  An  inch  and  a quarter  must  be, 
and  we  know  is,  a very  common  occurrence.  The  warping 
of  a plank,  the  starting  of  a nail,  the  upheaval  of  the 
ground  from  the  action  of  frost,  constantly  form  inequali- 
ties to  that  extent.  Are  we  to  hold  that  any  passer-by,  in 
the  broad  light  of  day,  stumbling  at  such  a slight  variance 
in  the  level,  is  entitled  to  .sue  the  municipality  ? 

In  Ringland  v.  Corporation  of  Toronto,  23  C.  P.  93, 
this  Court  considered  the  rule  laid  down  in  Merrill  v. 
Inhabitants  of  Hampden,  26  Maine  234,  as  sound,  namely, 
that  such  a state  of  repair  as  would  exempt  the  corporation 
from  liability  on  an  indictment,  would  also  exempt  them 
from  liability  to  a civil  action. 

If  this  test  be  fair,  it  may  safely  be  asserted  that  this 
action  could  never  be  supported,  as  no  Court  could  possibly 
hold  that  an  indictment  could  be  exhibited  on  evidence 
like  that  before  us. 

The  rule  is  also  stated  clearly  in  the  case  in  this  Court, 
that  the  question  “ is,  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  none  that  ought  reasonably  to 
satisfy  the  jury,”  citing  Gee  v.  Metropolitan  R.  W.  Co.,  L. 
R 8 Q.  B.  177. 

We  discussed  the  same  question  in  Campbell  v.  Hill, 
22  C.  P.  526  (a). 


(a)  See  same  case,  in  Appeal,  23  C.  P.  473. 
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For  the  purpose  of  this  case  it  seems  to  me  enough  to 
state  that  after  the  plaintiff’s  counsel  had  given  up  any 
claim  in  respect  of  the  projecting  hinge,  there  was  nothing 
left  on  which  a verdict  could  be  reasonably  asked,  or,  if 
obtained,  supported. 

Rule  discharged  (a). 


Regina  v.  Ivy. 

Malicious  prosecution — Record  of  acquittal — How  obtained. 

Semble,  that  a person  tried  for  felony  and  acquitted  can  only  obtain  a 
copy  of  the  indictment  and  record  of  acquittal,  to  be  used  in  action  for 
malicious  prosecution,  on  the  fiat  of  the  Attorney  General ; and  the 
granting  or  refusing  such  application  cannot  be  reviewed  by  this  Court. 
The  application  here  was  for  a rule  calling  on  the  Attorney  General  to 
shew  cause  why  judgment  of  acquittal  should  not  be  entered  on  the 
indictment. 

Held , that  the  indictment  not  being  a record  of  this  Court,  or  brought  into 
it  by  certiorari,  the  Court  had  no  jurisdiction. 

In  this  term,  Read,  Q.  C.,  obtained  a rule  nisi,  calling 
upon  the  Attorney-General  to  shew  cause  why  judgment 
of  acquittal  should  not  be  entered  on  the  indictment  for 
larceny  on  which  the  prisoner,  William  Ivy,  had  been 
acquitted. 

It  was  based  on  an  affidavit  made  by  the  attorney  for 
the  prisoner,  stating  that  he  had  applied  to  the  proper  officer 
in  the  Grown  Office  for  a certified  copy  of  the  indictment 
prepared  against  the  said  William  Ivy  at  the  Court  of  Oyer 
and  Terminer  for  the  county  of  Norfolk,  and  that  judgment 
of  acquittal  be  entered  on  said  indictment,  and  that  both 
of  said  requests  had  been  refused  by  the  proper  officer  : 
that  the  said  indictment  was  for  larceny,  and  is  now  in 
the  Crown  office,  and  a verdict  was  entered  thereon  of  “not 
guilty  that  the  said  copy  of  the  indictment,  or  of  the  record 
of  acquittal,  was  required  by  the  said  Ivy  for  proof  of  the 
termination  of  the  said  prosecution  for  larceny,  in  an  action 
for  malicious  prosecution  brought  by  him  against  H.  K.  and 


(a)  See  Hutton  v.  Corporation  of  Windsor , 34  U.  C.  R.  487. 
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W.  W.,  and  now  pending,  but  which  could  not  be  tried  for 
want  of  said  record  of  acquittal ; that  the  said  action  is 
brought  against  the  prosecutor  in  the  said  prosecution  on  the 
charge  of  larceny, and  of  which  he  was  acquitted  as  aforesaid. 

In  the  same  term  McKenzie,  Q.  C.,  shewed  cause.  The 
question  here  is,  whether  a person  indicted  for  felony  and 
acquitted  is  entitled’ as  matter  of  course  to  the  record  of 
acquittal.  The  rule  is  not  very  clear,  but  it  seems  to  be  that 
it  can  only  be  obtained  on  the  order  of  the  Court  in  which 
the  judgment  was  rendered,  in  accordance  with  the  rule  of 
1G  Car.  II.,  or  on  the  fiat  of  the  Attorney-General ; and  in  no 
case  will  it  be  granted  where  there  was  reasonable  and  pro- 
bable cause  for  the  prosecution  : Groenveli  v.  Burrell,!  Ld. 
Raym.  253.  It  is  also  laid  down  that,  if  the  record  of 
acquittal  be  produced  at  nisi  prius,  the  Court  cannot  en- 
quire into  the  circumstances  under  which  it  was  brought 
forward ; but  it  must  be  received  in  evidence,  although  no 
order  was  granted  for  the  delivery  of  a copy  ; but  the  cases 
deciding  this  at  the  same  time  seem  to  shew  that  to  obtain 
a copy  an  order  or  fiat  is  necessary  : Broivne  v.  Gum- 
ming, 10  B.  & C.  70 ; Lusty  v.  Magrath,  6 0.  S.  340  ; 
Legatt  v.  Tollervey,  14  East  302  : Jordan  v.  Lewis,  14  East 
305,  note.  According  to  Rex  v.  Brangan,  1 Leach  C.  C. 
27,  no  order  is  necessary,  but  it  has  not  been  followed 
in  the  subsequent  cases.  Consol.  Stat.  U.  C.  ch.  110,  sec. 
1,  shews  that  any  person  indicted  in  any  of  Her  Majesty’s 
Courts  may  apply  to  such  Court  for,  and  obtain  a copy  of 
the  indictment ; but  it  expressly  says  that  it  shall  not  be 
received  in  evidence  in  any  trial  for  malicious  prosecution. 

Read,  Q.  C.,  contra.  The  person  indicted  for  felony  and 
acquitted,  is  entitled  to  a copy  of  the  record  of  acquittal. 
In  Taylor  on  Ev.,  6th  ed.,  vol.  ii.  p.  1291,  sec.  1341,  it  is 
said,  that  it  has  been  doubted  whether  a person  tried  for 
felony  and  acquitted,  is  entitled  to  a copy  of  the  record  of 
his  acquittal  for  the  purpose  of  giving  it  in  evidence  in  an 
action  for  malicious  prosecution ; but  that  the  doubt  has 
arisen  in  consequence  of  the  order  of  the  five  J udges  in  the 
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reign  of  Charles  IT.,  for  the  regulation  of  the  old  Bailey, 
and  that  the  order  is  not  only  at  variance  with  the  Act  of 
46  Ed.,  III.,  but  wholly  inconsistent  with  the  provisions, 
of  Magna  Charta ; and  Rex  v.  Brangan,  1 Leach,  C 
C.  27,  is  approved  of,  where  Willes,  C.  J.,  on  being  applied 
to  for  an  order,  said  that  none  was  necessary,  as  every  per- 
son on  his  acquittal  was  entitled  to  the  record  of  acquittal  as 
a matter  of  course.  See  also  Doe  dem.  Earl  of  Egremont 
v.  Date,  3 Q.  B.  619.  The  rule,  however,  of  16  Car.  II.  only 
applied  to  the  old  Bailey,  and  cannot  be  held  to  extend  to 
Courts  here,  and  the  practice  here  has  always  been  to  allow 
every  person  on  his  acquittal  to  have  a copy  of  the  record. 
The  Consol.  Stat.  U.  C.  ch.  110,  sec.  1,  does  not  apply,  as 
the  only  object  of  the  Act  was  to  enable  persons  to  prepare 
for  trial,  and  so  it  said  that  the  copy  should  not  be  used 
for  any  other  purpose. 

Hagarty,  C.  J. — The  law  seems  to  me  to  be  not  very 
clearly  or  satisfactorily  stated  in  the  books. 

The  text  writers  generally  assume  that  the  rule  of 
the  time  of  Charles  II.  is  to  govern. 

In  Chitty  on  Criminal  Law,  2nd  ed.,  vol.  1,  p.  837,  it  is 
said,  (in  reference  to  actions  for  malicious  prosecution)  " A 
great  restraint  in  this  kind  of  action  is,  that  it  cannot  be 
supported  in  evidence  on  the  trial,  without  producing  the 
record  or  a copy  of  the  record  of  acquittal.  And  in  case  of 
felony  this  can  only  be  obtained  by  special  order  upon  motion 
made  in  open  Court , which  will  not  be  granted  if  there 
was  the  least  foundation  for  preferring  the  indictment; 
for  it  would  be  a great  discouragement  to  public  justice,  if 
prosecutors  were  liable  to  be  sued,  whenever  the  defendant 
was  acquitted.” 

In  Phillips  on  Ev.,  10th  ed.,  vol.  ii.,  p.  166,  the  practice  is 
stated  to  a like  effect,  but  reference  is  made  to  Browne  v. 
Gumming , 10  B.  & C.  70,  in  which  this  seems  to  be  con- 
sidered a doubtful  point.  See  note. 

Saunders  on  PI.  and  Ev.,  2nd  ed.,  vol.  ii.,  part  i.,  p.  337, 
lays  down  the  rule  on  Lord  Holt’s  authority,  with  a like 
reference  to  Browne  v.  Gumming. 
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In  the  last  case,  there  was  an  application  to  restrain  a 
plaintiff  from  using,  in  the  cause,  a copy  of  an  indictment 
alleged  to  have  been  improperly  obtained.  An  application 
had  been  made  to  the  Attorney-General,  who  gave  his  fiat 
on  its  being  stated  to  him  that  Burrough,  J.,  had  promised 
to  grant  the  order,  and  would  have  done  so  had  he  been 
authorized.  The  Attorney-General,  being  afterwards  in- 
formed by  the  learned  Judge  that  he  had  not  promised  to 
grant  the  order,  obtained  this  rule.  Cause  was  shewn,  and 
the  cases  reviewed  by  counsel. 

The  Attorney-General,  (Sir  James  Scarlett),  in  reply, 
says,  “It  is  not  necessary  to  discuss  now  the  right  of  the  party 
to  have  a copy  of  the  record  of  his  acquittal,  for  the  decision 
here  will  not  affect  that  right.  If  the  plaintiff  have  it,  he  may 
demand  a fresh  copy  and  use  that  in  evidence.” 

Lord  Tenter  den  said,  “ Taking  all  the  facts  of  this  case 
into  consideration,  we  do  not  think  there  has  been  a mis- 
take or  misrepresentation  of  such  a nature  as  to  call  upon 
this  Court  to  interfere.  The  rule  to  restrain  the  plaintiff 
from  using  the  copy  of  the  record  must  therefore  be  dis- 
charged.” 

Unfortunately  no  intimation  is  given  by  the  Court  on 
this  question  of  right.  This  was  in  1829. 

The  learned  Reporters  add  a note,  citing  Lord  Holt’s 
decision.  They  say  of  the  Judges’  order  at  Old  Bailey, 
“ Quaere,  what  power  they  had  to  alter  the  law  ?” 

Caddy  v.  Barlow,  1 M.  k E.  275,  (1827),  adopts  the  rule 
that  the  evidence  will  be  received,  without  enquiry  into 
how  it  was  obtained. 

There  is  also  a note  by  the  editors,  in  which  they  give 
the  words  of  the  statute,  46,  Ed.  III.,  which  are  certainly 
very  strongly  in  favor  of  all  persons  having  right  to  make 
search,  or  exemplification  “ of  whatever  record  touches 
them  in  any  manner.” 

In  Doe  dem.  Earl  of  Egremontv.  Date,  3 Q.  B.  619,  Williams, 
J.,  notices  the  former  rule,  that  no  indictment  could  be 
produced  in  evidence  without  the  order  of  the  Court  of 
which  it  was  a record,  or  the  fiat  of  the  Attorney-General ; 
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but  he  cites  Legatt  v.  Tollervey,  14  East  302,  to  shew  that 
being  produced  in  Court,  it  was  receivable,  however  ob- 
tained. 

It  is  this  last  case  that  seems  to  speak  most  strongly  on 
the  point. 

The  officer  of  the  Court  of  Quarter  Sessions  produced 
the  indictment  on  which  the  plaintiff’  had  been  acquitted ; 
but  as  it  did  not  appear  that  either  the  Court  of  Quarter 
Sessions  or  the  Attorney-General  had  authorized  a copy  to 
be  given  to  the  plaintiff,  he  was  nonsuited.  The  Court  set 
aside  the  nonsuit,  as  the  evidence  should  have  been 
received,  however  obtained. 

Lord  Ellenborough  says,  at  page  306,  “ It  is  very  clear 
that  it  is  the  duty  of  the  officer  charged  with  the  custody  of 
the  records  of  the  Court,  not  to  produce  a record,  but  upon 
competent  authority,  which  at  the  Old  Bailey  is  obtained 
upon  application  to  the  Court , pursuant  to  the  order  that 
has  long  prevailed  there ; and. \ with  respect  to  the  general 
records  of  the  realm  upon  application  to  the  Attorney- 
GeneralC  And  at  page  307,  “ The  order  made  at  the  Old 
Bailey, does  not  state  that  actions  against  prosecutors  cannot 
be  maintained  without  an  order  first  obtained  for  a copy  of 
the  indictment,  but  only  that  they  cannot  be  maintained 
without  copies.” 

It  must  be  noted  that  the  Old  Bailey  order  is,  “ that  no 
copies  of  any  indictment  for  felony  be  given  without 
special  order  upon  motion  made  in  open  Court  at  the  Gen- 
eral Gaol  Delivery.” 

In  the  case  already  cited,  Br ozone  v.  Gumming,  Burrough, 
J.,  (before  whom  was  the  acquittal),  is  stated  to  have  said 
“ That  he  had  not  any  authority  to  make  such  an  order 
except  upon  motion  in  open  Court  at  the  Assizes,  and  that 
the  Attorney-General  alone  had  power  to  do  it. 

In  the  only  case  in  our  own  Court,  Lusty  v.  Magrath,  6 0. 
S.  340,  Sir  J.  Eobinson,  after  stating  his  view  of  the  practice, 
notwithstanding  the  assertion  of  Willes,  C.  J.,  adds,  at  page 
341.  “The  point  does  not  seem  to  be  quite  satisfactorily 
settled.” 
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The  Consol.  Stat.  U.  C.  ch.  110,  re-enacting  6 Wm.  IV., 
ch.  44,  sec.  2,  (cited  in  Lusty  v.  Magrath ,)  after  providing 
that  any  person  indicted  for  felony  or  misdemeanour,  may 
apply  to  the  Court  and  obtain  a copy  of  the  indictment, 
paying  therefor,  “ But  such  copy  shall  not  be  received  in 
evidence  upon  any  trial  for  a malicious  prosecution!’ 

In  Taylor  on  Ev.  6th  ed.,  p.  1291,  sec.  1341,  it  is  strongly 
urged  that  the  view  of  Willes,  C.  J.,  is  right,  and  the 
Judges  order  of  Charles  II.,  illegal,  and  directly  at  variance 
with  46  Edward  III.,  and  apparently  inconsistent  with  the 
Magna  Charta,  “Nulli  vendemus , aut  differ  emus  rectum  vel 
justitiam.”  Mr.  Taylor  puts  it  thus  : “ It.  has  been  doubted 
whether  a person  tried  for  felony , and  acquitted,  is  entitled 
to  a copy  of  the  record  of  his  acquittal  for  the  purpose  of 
giving  it  in  evidence  in  an  action  for  malicious  arrest.” 

I must  say,  for  myself,  that  I cannot  help  sharing  Mr. 
Taylor’s  doubt,  as  to  the  legality  of  the  alleged  practice. 
My  chief  difficulty  is,  that  I can  find  no  adjudged  case  in 
which- it  has  been  ruled,  as  the  ratio  decidendi,  that  the 
copy  shall  not  be  given  by  the  Crown  officers  without  the 
leave  of  the  J udge  or  Court.  I mean  where  the  right  of 
the  subject  to  obtain  the  copy  after  acquittal  has  been  the 
question  to  be  decided,  and  when  the  right  was  distinctly 
denied  or  refused.  Still  it  seems  difficult  to  avoid  the 
conclusion  that  the  practice  has  for  a long  series  of  years, 
been  considered  to  be  as  urged  here  by  the  counsel  for  the 
Crown. 

It  is,  however,  impossible  for  us  to  grant  the  rule  as 
asked. 

This  Court  has  no  custody  or  control  of  the  indictment. 
It  is  not  a record  of  this  Court,  and  we  have  no  right  to 
direct  the  Crown  to  enter  judgment,  nor  could  we  order  an 
exemplification  of  it.  At  all  events,  until  brought  within 
our  cognizance  by  certiorari,  or  otherwise,  we  have  no 
jnrisdiction  whatever. 

“ The  Court,”  referred  to  in  the  order  of  Charles  II.,  is 
the  Old  Bailey  Court. 

If  we  strive  to  apply  the  order  here,  it  must  be  either 
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the  Court  of  General  Gaol  Delivery,  of  which  it  is  [a 
record,  or  at  farthest,  some  Court  to  which  it  has  been 
returned,  or  of  which  it  is  made  a record. 

In  the  oft-cited  case  before  Lord  Holt,  the  application 
did  not  raise  our  point.  It  was  for  an  order  on  the  College 
of  Physicians  to  permit  the  plaintiff  to  have  copies  of  their 
proceedings  and  judgment,  to  reply  to  the  plea  in  an  action 
for  false  imprisonment,  to  which  there  was  a justification 
under  the  judgment  of  the  College. 

The  Court  say,  “ If  the  Lord  of  the  Manor  claims  land 
by  forfeiture  of  his  tenant  for  felony,  he  has  a right  to  have 
a copy  of  the  conviction,  and  he  shall  have  it  exemplified  ; 
but  a man  cannot  have  a copy  of  a conviction  of  treason 
or  felony  without  leave  of  the  Attorney-General.” 

This  may  be  read  in  connection  with  the  language 
already  cited  of  Lord  Ellenborough. 

Looking  at  the  declared  meaning  of  the  rule  of  Charles 
II.,  there  is  no  one  here  who  can  decide  on  the  merits  of 
the  application,  except  the  Judge  who  tried  the  felony  case. 

Burrough,  J.,  who  tried  the  plaintiff*  in  Browne  v.  Gum- 
ming , said  he  had  no  jurisdiction  to  give  an  order  for  the 
copy  of  the  indictment. 

On  the  whole,  I incline  to  the  opinion  that,  considering 
the  utterly  unsatisfactory  state  of  the  law  on  the  subject, 
a party  acquitted  of  felony  can  only  get  a copy  of  the 
indictment  and  record  of  acquittal,  on  the  fiat  of  the  Attor- 
ney-General. The  granting  or  refusing  of  this  fiat,  is  in 
the  discretion  of  the  Attorney-General.  He  can  hear  both 
parties  by  counsel,  if  he  think  proper.  See  In  re  Newton, 
16  C.  B.  97.  The  remarks  of  Jervis,  C.  J.,  in  that  case,  are 
worthy  of  perusal,  as  to  the  duty  of  the  Attorney-General. 
He  instances  his  own  refusal  of  the  fiat  when  Attorney- 
Genera],  for  a writ  of  Error,  in  the  well  known  case  of  the 
Mannings,  where  the  prisoners  were  executed,  (a) 


(a)  See  also  Corner’s  Crown  Practice,  126,  “ In  felony,  a copy  of  the 
indictment  is  not  granted  to  the  defendant  without  the  fiat  of  the  Attorney- 
General  again,  at  page  133 — This  would  appear  to  refer  to  him  before 
trial. 
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Gwynne,  J. — It  certainly  seems  to  be  the  universal  prac- 
tice prevailing  in  England,  that  a person  acquitted  of  felony 
shall  not  have  a copy  of  the  indictment  and  acquittal,  for 
the  purpose  of  being  used  in  evidence  in  an  action  for  ma- 
licious prosecution,  without  an  order  of  the  Court  or  the 
fiat  of  the  Attorney  General  The  cases  are  all  col- 
lected in  Stephen's  Nisi  Prius  vol.  3,  p.  2287.  But  the 
Court  competent  to  give  the  order,  is  the  Court  of  Oyer 
and  Terminer  and  Gaol  Delivery,  where  the  trial  took  place, 
and  not  one  of  the  Superior  Courts,  as  appears  from  Gro- 
envelt  v.  Burrell,  1 Ld.  Bayim  253,  Carth.  421 ; Caddy  v. 
Barlow,  1 M.  & R 27 5 ; Legatt  v.  Tollervey,  14  East  305  ; 
and  the  Court  of  Gaol  Delivery  never  will  grant  the  order 
when  there  was  probable  cause  for  the  prosecution,  for  the 
reason,  as  is  said  in  Groenvelt  v.  Burrell,  Carth.  421,  that 
the  Court  will  never  help  any  litigious  suit. 

The  refusal  of  the  Attorney  General  to  grant  his  fiat  for 
a writ  of  Error  cannot  be  reviewed  by  the  Court,  although 
it  is  said  that  in  a proper  case  the  fiat  is  due  ex  debito  jus- 
titice.  The  discretion  which  the  Attorney  General  exer- 
cises as  to  granting  or  refusing  his  fiat,  is  in  the  nature  of 
a judicial  function  for  which  he  may  be  responsible  in  Par- 
liament, but  not  to  the  Court.  His  decision  cannot  be 
reviewed  by  the  Court.  This  has  been  expressly  decided 
in  Ex  parte  Newton,  4 E.  & B.  869. 

If  the  decision  of  the  Attorney  General  cannot  be 
reviewed  by  the  Court  in  so  grave  a matter  as  his  refu- 
sal to  grant  his  fiat  for  a writ  of  Error,  a fortiori  it  can- 
not be  reviewed  in  the  matter  of  his  refusal  to  grant  his 
fiat  for  the  giving  a copy  of  an  indictment  with  the  record 
of  a verdict  of  acquittal  thereon,  to  enable  a person,  who 
may  have  been  acquitted  in  the  face  of  strong  evidence  of 
guilt,  (and  for  whose  prosecution  there  may  have  been  the 
most  reasonable  cause),  to  harass  the  prosecutor  'with  an 
action  for  malicious  prosecution. 

When  the  fiat  of  the  Attorney-General  is  obtained  for  a writ  of  Error,  on 
delivery  of  the  writ  to  the  Clerk,  it  appears  from  Archbold's  Crown  Prac- 
tice, 202,  that  for  the  purpose  of  returning  it,  the  Clerk  sets  out  the  pro- 
ceedings, and  the  formal  judgment  is  added,  according  to  a form  there  given. 
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If  the  constitution  can  with  safety  entrust  to  the  Attor- 
ney General,  without  review  by  the  Court,  the  determina- 
tion of  the  question  whether  or  not  a writ  of  Error  shall  be 
granted  in  a case  perhaps  affecting  the  life  of  the  subject, 
surely  his  discretion  should  not  be  interfered  with,  if  he 
refuses  to  assist  in  the  promotion  of  what  may,  perhaps,  be 
a harassing  and  vexatious  litigation. 

The  legislature  has  shewn  its  sense  of  the  propriety  of 
protecting  prosecutors  in  criminal  cases  from  having  the 
record  of  the  prosecution  used  in  evidence  against  them  in 
actions  for  malicious,  prosecution ; for  the  Consol.  Stat.  U. 
C.  ch.  90,  while  it  provides  for  the  giving  to  every 
person  indicted  for  felony  or  misdemeanor,  a copy  of  the 
indictment  to  be  furnished  by  the  Clerk  of  the  Court  where 
the  indictment  is,  expressly  enacts  that  such  copy  shall 
not'  be  received  in  evidence  upon  any  trial  for  malicious 
prosecution. 

The  practice,  as  it  appears  to  me,  is  too  well  established 
now  to  admit  of  doubt,  that  it  rests  with  the  Attorney 
General  to  grant  or  refuse  to  the  applicant  here  the  copy 
of  the  indictment  required,  and  that  he  exercises  a judicial 
function  in  determining  the  question.  If  it  be  made  to  ap- 
pear to  him  that  in  the  particular  case  it  ought  to  be 
granted,  then  ex  clebito  justitice,  it  ought  to  be  granted  ; but 
if  it  be  made  to  appear  to  him  that  it  ought  not  to  be 
granted,  then  ex  debit o justitice,  he  ought  to  refuse  it. 

It  is  in  the  interest  of  public  justice  that  prosecutors 
should  be  protected  from  harassing  litigation,  if  it  should 
appear  that  there  was  reasonable  cause  for  the  prosecution, 
notwitstanding  an  acquittal ; and  the  proper  persons  to 
exercise  the  discretion,  which  we  in  utter  ignorance  of  the 
circumstances  are  called  upon  to  exercise,  is  the  judge  pre- 
siding at  the  Court  of  Oyer  and  Terminer,  or  the  Attorney 
General. 

Galt,  J.,  concurred. 

Rule  discharged. 


JACKSON  Y.  KANDALL. 


87 


Jackson  v.  Randall. 

Absconding  debtor — Setting  aside. 

Retd , that  the  absence  of  any  express  provision  in  C.  S.  U.  C.  ch.  25, 
for  setting  aside  a writ  of  attachment  against  an  absconding  debtor, 
does  not  prevent  the  Court  from  doing  so  in  the  exercise  of  its  com- 
mon law  power  over  its  own  process  5 and  that  such  power  can  also 
be  exercised  by  a Judge  in  Chambers  as  the  delegate  of  the  Court. 

In  this  term  F.  Osier  obtained  a rule  nisi  to  set  aside  an 
order  made  in  Chambers  by  Mr.  Justice  Wilson,  on  the 
ground  that  he  had  no  jurisdiction  to  make  the  order,  and 
on  the  merits.  The  rule  was  granted  on  reading  the  sum- 
mons  and  order,  and  the  affidavits  and  papers  filed  in 
Chambers.  The  order  was  dated  the  loth  April,  1874,  and 
was  that  the  attachment  issued  by  the  Judge  of  the  County 
Court  of  the  County  of  Waterloo,  against  the  defendant  as 
an  absconding  debtor,  be  set  aside  and  vacated  as  against 
certain  claimants  therein  mentioned,  but  that  as  against 
the  defendant  it  should  stand  as  an  ordinary  process  only, 
to  which  the  defendant  should  appear;  that  the  seizure 
under  the  writ  be  set  aside  and  vacated,  and  the  goods 
seized  delivered  up  ; and  also  setting  aside  an  interpleader 
order  between  certain  claimants  and  the  plaintiff*;  and  that 
the  bond  should  be  given  up  ; and  that  the  plaintiff  should 
pay  to  the  defendant  the  costs  of  and  incidental  to  this 
application,  and  to  the  sheriff  the  costs  of  and  incidental 
to  the  execution  of  the  writ  of  attachment,  and  the  costs 
of  and  incidental  to  his  application  on  the  interpleader; 
and  restraining  the  claimants  from  suing  the  sheriff,  and 
restraining  the  defendant  from  suing  the  plaintiff*  or  the 
sheriff. 

In  the  same  term  J.  R.  Read  shewed  cause.  The  writ  of 
attachment  was  properly  set  aside,  as  .at  the  time  the 
attachment  issued  there  was  no  debt  due,  and  the  defend- 
ant was  not  a resident  of  the  province  : Brown  v.  Brown, 
10  U.  C*  R.  393 ; Riggins  v.  Brady,  10  U.  C.  L.  J.  268. 
As  to  the  jurisdiction  of  the  Judge  in  Chambers,  he  has 
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clearly  jurisdiction  to  prevent  the  process  of  the  Court  from 
being  abused.  If  not,  any  merchant  going  home  and  owing 
a small  sum  of  money  might  be  arrested. 

F.  Osier  and  Roe,  contra.  The  Judge  in  Chambers  had 
no  power  to  set  aside  the  writ  of  attachment  issued  by  the 
County  Judge  against  the  defendant  as  an  absconding 
debtor.  The  power  of  the  County  Judge  is  the  same  as 
that  of  a Superior  Court  Judge,  and  the  Judge  in  Chambers 
cannot  exercise  an  appellate  jurisdiction,  either  on  the 
original  matter  or  in  connection  with  new  matter  brought 
before  him  : Damer  v.  Busby,  5 P.  R 356 ; Brown  v. 
Brown,  10  U.  C.  R 493.  In  Howland  v.  Rowe,  25  D.  C. 
R 467,  it  was  held  that  the  Judge  in  Chambers  might 
interfere  in  the  case  of  a mere  irregularity.  But  this  was 
previous  to  the  case  of  Damer  v.  Busby,  where  it  was  held 
that  the  application  must  be  to  the  full  Court.  As  to  the 
merits,  the  affidavits  shew  that  the  defendant  was  a resident 
of  the  Province  in  November,  1873,  when  the  writ  of 
attachment  issued,  and  was  indebted  to  the  plaintiff  for 
his  share  in  certain  wheat  losses : Burness  v.  GuiranovicJc , 
4 Ex.  520 ; Smith  v.  Niagara  Harbour  and  Dock  Co.,  6 O. 
S.  555. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  have  read  the  affidavits  and  papers  filed,  and  we 
have  also  been  favoured  with  a copy  of  the  judgment  deliv- 
ered. We  fully  agree  with  the  learned  Judge  in  his 
decision  in  favour  of  the  defendant  on  the  general  merits. 
The  only  point  requiring  consideration  is  the  right  of  a 
Judge  in  Chambers  to  set  aside  the  writ. 

The  Absconding  Debtors’  Act,  Consol.  Stat.  U.  C.  ch.  25, 
contains  no  special  provision  for  setting  aside  the  attach- 
ment. Section  20  provides  that,  “ If  at  any  time  before 
execution  issues,  it  appears  to  the  Court  upon  motion,  and 
upon  hearing  the  parties  b}^  affidavit,  that  the  defendant 
was  not  an  absconding  debtor  within  the  meaning  of 
this  Act,  at  the  time  of  the  suing  out,  of  the  writ  of 
attachment  against  him,  such  defendant  shall  recover  his 
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costs  of  defence  and  the  plaintiff  shall,  by  rule  of  Court,  be 
disabled  from  taking  out  any  writ  of  execution  for  the 
amount  ” recovered,  except  for  a sum  beyond  the  defend- 
ant’s costs,  &c. 

There  is  no  provision  like  that  in  the  Common  Law 
Procedure  Act  as  to  arrests,  sec.  31. 

But  the  absence  of  any  express  provision  to  set  aside 
process  can  never  be,  we  think,  affect  the  right  of  the 
Court  to  interfere  to  prevent  the  abuse  of  its  process  ; and 
for  a long  series  of  years  we  find  our  Courts  unhesitatingly 
exercising  such  power.  The  learned  Judge  has  mentioned 
some  of  the  authorities. 

Then  can  the  Judge  in  Chambers  do  what  this  Court 
clearly  can  do  ? 

The  case  of  Smeeton  v.  Collier , 1 Ex.  457,  is  a direct  autho- 
rity The  head-note  sums  up  the  result : “ Where  a statute, 
in  general  terms  and  without  any  special  limitation,  either 
express  or  to  be  inferred  from  its  terms,  gives  any 
power  to  one  of  the  Superior  Courts,  that  power  may  be 
exercised  by  a Judge  at  Chambers  as  the  delegate  of  the 
Court.” 

The  judgment  of  Parke,  B.,  is  very  clear  on  the  point. 

This  case  is  cited  in  In  re  Allen , 31  XJ.  C.  B.  458,  at  page 
491,  and  the  general  question  as  to  orders -in  Chambers  and 
the  right  of  the  Court  to  review  them  is  much  considered. 

It  is,  of  course,  to  be  considered  that  here  there  is  no 
express  legislative  authority  fro  either  the  Court  or  a Judge 
to  set  aside  the  attachment,  and  the  right  has  to  rest  on 
the  general  power  of  the  Court  over  its  process. 

The  Judge  in  this  case  must  be  considered  as  sitting  in 
Chambers  as  •“  the  deputy  of  the  Court  disposing  of  appli- 
cations which,  but  for  the  press  of  business,  would  be  dis- 
posed of  by  the  Court  itself.”  See  also  the  cases  in  the  note 
to  Kilkenny,  &c..  R.  W.  Co.  v.  Feilden,  6 Ex.  83. 

In  this  class  of  cases  the  Court  can  and  will  review 
the  Judge’s  decision  ; but-  it  may  be  otherwise  when  the 
Judge  in  Chambers  has  an  independent  jurisdiction.  See 
same  note. 

12 — VOL.  xxiv  c.  p. 
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Most  of  the  cases  are  cited  in  In  re  Allen . 

According  to  Smeeton  v.  Collier,  Pollock,  C.  B.,  says  : 

“ Where  the  Legislature  simply  gives  a power  to  the  Court, 
it  is  to  be  taken  that  the  Court  receives  all  the  ordinary 
powers  necessary  for  that  purpose ; and  it  is  intended  that 
the  Judge  should  exercise  the£e  powers.  No  distinction 
exists  between  powers  conferred  by  statute,  and  those 
existing  at  common  law,  unless  a distinction  is  to  be  gath- 
ered from  the  terms  of  the  statute.”  > 

Alderson,  B.,  says  : “ I take  it  to  be  clear,  that,  where  the 
Legislature  gives  the  Court  any  powers  in  general  terms, 
and  without  any  express  limitation,  it  is  the  same  as  if  these 
powers  were  given  by  the  common  law.” 

The  common  lav/  power  of  the  Court  over  its  own  pro- 
cess can,  therefore,  be  exercised  by  a Judge  in  Chambers. 
It  was  never  doubted,  we  think,  that,  at  all  events  as  to 
mesne  process,  the  power  to  set  aside  could  be  exercised 
in  Chambers. 

Agreeing,  as  we  do,  with  the  decision  of  the  learned 
Judge  on  the  merits,  it  is  of  little  consequence,  except  as  to 
costs,  what  our  view  might  be  of  his  jurisdiction.  We 
directed  a motion  paper  to  be  put  in,  so  that,  if  necessary, 
the  court  could  make  an  order  on  the  same  terms. 

Mr.  Justice  Wilson  is  not  a Judge  of  this  Court;  but 
sitting  in  Chambers  he  has  the  like  powers.  By  Consol. 
Stat.  U.  C.,  ch.  10,  sec.  10,  “The  Chief  Justices  and  Judges 
of  the  said  respective  Courts  shall,”  &c.,  “ sit  in  Chambers 
or  elsewhere,  and  there  transact  any  such  business  as  may 
be  transacted  in  either  of  the  said  Courts  by  a single  J udge 
out  of  Court,  whether  such  business  be  in  the  Court  of 
which  such  Judge  is  a member  or  in  the  other  Court,  sub- 
ject to  the  right  of  appeal  to  and  of  review  by  the  full 
Court  in  which  the  matter  may  be  depending.” 

Rule  discharged  with  costs. 
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Roissier  y.  Westbrook  et.  al. 

Attorney — Unauthorized  appearance. 

Where  a plaintiff  had  served  only  one  of  three  defendants,  who  without 
authority  directed  an  appearance  to  be  entered  for  all  three,  and  the 
plaintiff  obtained  a verdict.  Held , following  Bayley  v.  BucMand , 1 Ex  1, 
that  the  verdict  must  be  set  aside. 

In  this  term,  J.  K.  Kerr  obtained  a rule  nisi,,  calling 
upon  the  plaintiff  to  shew  cause  why  the  appearance 
entered  in  this  cause  for  the  defendants  Gifford  and  Kent, 
and  all  subsequent  proceedings  in  the  cause,  so  far  as  re- 
spects the  said  defendants,  and  the  verdict  in  the  cause, 
should  not  be  set  aside . with  costs,  and  the  said  last  named 
defendants  let  in  to  defend  in  the  cause,  on  the  ground  that 
the  said  defendants  were  not  served  with  the  writ  of  sum- 
mons in  the  cause,  or  with  any  notice  or  copy  of  the  same, 
and  had  no  notice  or  knowledge  of  the  same,  and  the  said 
appearance  was  wholly  unauthorized  by  the  said  defend- 
ants, and  the  said  defendants  had  no  notice  or  knowledge 
of  and  did  not  authorize  any  of  the  other  proceedings  in 
the  said  suit.  And  on  the  ground  that  the  said  defendants 
had  a good  defence  to  this  action  on  the  merits ; and  on 
affidavits. 

It  appeared  from  the  affidavits,  that  the  action  was 
ejectment  against  the  three  defendants,  tried  before  Wilson, 
J.,  at  Woodstock,  at  the  Spring  Assizes  of  1874,  when  a 
verdict  was  entered  for  the  plaintiff,  no  counsel  appearing 
for  the  defendants. 

It  also  appeared  from  the  affidavits  that  a summons  was 
issued  against  the  three  defendants,  but  was  served  only 
on  Westbrook.  Westbrook  took  it  upon  himself  to 
instruct  an  attorney  to  enter  an  appearance,  not  only  for 
himself  but  for  the  other  two,  and  he  swore  that  he  did 
this  without  any  authority  from  them,  and  they  each  swore 
that  they  were  never  served  with  any  writ,  process,  or  pro- 
ceeding whatever  in  this  cause. 

The  defendant  Gifford  stated  that  he  was  not  aware 
that  this  suit  was  instituted  or  that  proceedings  had  been 
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taken  against  him,  until  the  31st  March,  1874,  when  he 
was  informed  by  Westbrook  that  the  case  was  to  be  tried 
at  the  Woodstock  Assizes,  to  commence  on  the  2nd  April. 
He  further  stated  that  he  never  instructed  M.,  the  attorney, 
who  entered  the  appearance  for  him,  nor  his  partner,  nor  any 
other  person  whosoever,  to  defend  this  action  for  him,  nor 
did  he  authorize  any  one  to  do  so  for  him. 

The  defendant  Kent  stated  that  he  never  knew  that  pro- 
ceedings were  taken  against  him  in  this  cause,  until  the 
evening  of  the  2nd  April,  and  after  a verdict  had  been 
entered  against  him,  and  that  he  ftever  authorized  any 
person  to  enter  an  appearance  for  him,  nor  did  he  authorize 
any  other  person  to  do  so. 

In  the  same  term  Harrison,  Q.  C.,  shewed  cause.  The 
defendants’  affidavits  should  have  disclosed  merits,  and  not 
having  done  so,  are  bad  : Vidal  v.  Bayik  of  Upper  Canada, 
15  C.  P.  421 ; Bank  of  Montreal  v.  Harrison,  4 P.  R,.  331. 
The  proceedings  should  not  be  set  aside,  but  the  defendant 
should  be  left  to  his  remedy  against  the  attorney. 
Bayley  v.  Buckland,  1 Ex.  1,  seems  to  favor  the  defendants’ 
contention,  but  it  was  decided  in  1844  and  has  not  been 
followed.  In  Massey  v.  Rapelje,  5 C.  P.  134,  the  proceed- 
ings were  set  aside,  but  because  the  defendant  disclosed 
merits.  See,  also,  Warely  v.  Poapst,  7 U.  C.  L.  J.  294. 
The  correct  rule,  however,  is  stated  in  1 Salk.  86.  There 
it  is  said,  “ Where  an  attorney  takes  upon  him  to  appear, 
the  Court  looks  no  farther,  but  proceeds  as  if  the  attorney 
had  sufficient  authority,  and  leaves  the  party  to  his  action 
against  him.”  And  at  page  88  the  same  rule  is  laid  down, 
though  qualified,  namely,  “ If  the  attorney  be  able  and 
responsible  we  will  not  set  aside  the  judgment.  The 
reason  is,  because  the  judgment  is  regular,  and  the  plaintiff 
ought  not  to  suffer,  for  there  is  no  fault  in  him.”  There- 
fore, if  the  attorney  be  solvent,  and  as  it  is  not  shewn  here 
that  he  is  not,  the  remedy  must  be  against  him.” 

J.  K.  Kerr,  contra.  The  case  of  Bayley  v.  Buckland,  1 
Ex.  1,  decides  that  where  the  plaintiff*,  without  serving  a 
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defendant,  accepts  an  appearance  of  an  unauthorized  attor- 
ney for  defendant,  the  Court  will  set  aside  the  judgment  as 
irregular  with  costs,  and  leave  the  plaintiff  to  recover  those 
costs,  and  the  expense  to  which  he  has  been  put,  from  the 
delinquent  attorney  by  summary  proceedings.  This  is 
exactly  in  point,  and  the  affidavit  there  is  similar  to  the 
one  here,  and  there  is  no  necessity  to  disclose  merits.  See, 
also,  Hambidge  v.  De  la  Crouee,  3 C.  B.  742 ; Williams  v. 
Smith,  1 Dowl.  632;  Stanhope  v.  Firmin,  3 Bing.  N.  C.  301. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

The  rule  laid  down  in  the  case  of  Bayley  v.  BucMand, 
1 Ex.  1,  appears  to  be  that  now  followed,  and  is  cited  as 
the  law  in  Fisher's  Digest,  Tit.  Practice,  6930,  and  also  in 
Chitty’s  Arch.  Prac.,  12th  ed.,  p.  90. 

It  is  as  follows : “We  are  disposed  to  lay  down  a differ- 
ent rule,  and  to  confine  the  liability  of  the  defendant  to 
cases  in  which  the  course  of  the  proceedings  has  given  him 
notice  of  the  action  being  brought  against  him.  When, 
therefore,  a defendant  has  been  served  with  process,  and  an 
attorney  without  authority  appears  for  him,  we  think  the 
Court  must  proceed  as  if  the  attorney  really  had  authority, 
because,  in  that  case,  the  defendant  having  knowledge  of 
the  suit  being  commenced,  is  guilty  of  an  omission  in  not 
appearing  and  making  defence  by  his  own  attorney,  if  he 
has  any  defence  on  the  merits.  There  the  plaintiff  is 
without  blame,  and  the  defendant  is  guilty  of  negligence. 
But  even  in  that  case,  if  the  attorney  be  not  solvent,  we 
should  relieve  the  defendant  upon  equitable  terms,  if  he  had 
a defence  on  the  merits.  If  the  attorney  were  solvent,  it 
would  not  be  unjust  to  leave  the  defendant  to  his  remedy 
by  summary  application  against  him.  On  the  other  hand, 
if  the  plaintiff,  without  serving  the  defendant,  accepts  the 
appearance  of  an  unauthorized  attorney  for  the  defendant, 
he  is  not  wholly  free  from  the  imputation  of  negligence ; 
the  law  requires  him  to  give  notice  to  the  defendant  by 
serving  the  writ,  and  he  has  not  done  so.  The  defendant 
there  is-  wholly  free  from  blame,  and  the  plain  till  not  so  \ 
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and  upon  the  same  principle  on  which  we  before  proceeded, 
we  must  set  aside  the  judgment  as  irregular,  with  costs, 
and  leave  the  plaintiff  to  recover  those  costs  and  the 
expense  to  which  he  has  been  put,  from  the  delinquent 
attorney  by  summary  proceedings.  * * Now  applying 

these  principles  to  the  present  case,  it  is  clear  that  the 
judgment  is  irregular,  and  the  rule  must  be  absolute  for 
setting  it  aside.” 

The  case  before  us  is  within  the  above  rule,  and,  there- 
fore, this  rule  will  be  made  absolute. 

Rule  absolute. 


Tilton  v.  McKay. 


Foreign  judgment — Proof  of — Personal  service — Waiver  of. 

To  prove  a judgment  recovered  in  Lower  Canada  an  instrument  was  pro- 
duced, headed,  1 • Province  of  Quebec,  District  of  Montreal,  Superior 
Court  of  Lower  Canada,”  and  setting  out  the  judgment  of  the  Court, 
and  certified  to  be  a true  copy  under  the  hand  of  the  prothonotary  and 
the  seal  of  the  Court:  Held,  sufficient,  under  C.  S.  U.  C.  ch,  80,  sec.  1. 

It  was  also  objected  that  the  judgment  was  not  sufficient,  as  the  defendant 
had  not  been  personally  served  with  process  in  the  action  in  the  foreign 
Court;  but  held , as  defendant  had  procured  bail  to  be  put  in,  and  so 
obtained  his  freight,  which  had  been  attached,  the  objection  could  not 
be  raised. 

This  was  an  action  brought  on  a judgment  recovered  in 
Lower  Canada,  tried  before  Hagarty,  C.  J.,  without  a jury, 
at  Toronto,  at  the  Spring  Assizes  of  1874. 

During  the  trial,  a document  was  produced,  purporting 
to  be  under  the  seal  of  the  Superior  Court  of  Lower 
Canada,  but  which  was  not  in  the  form  used  in  exemplifi- 
cations in  this  Province,  or  in  England. 

The  instrument  was  as  follows  : — 

Province  of  Quebec.,  \ Superior  Court  of  Lower  Canada. 
District  of  Montreal,  j Monday,  the  thirtieth  day  of  June, 
one  thousand  eight  hundred  and  seventy -three. 

No.  2057. 

Present — The  Honorable  Mr.  Justice  Torrance. 
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Then  followed  a copy  of  the  judgment,  which  was 
stated  to  have  been  recovered  in  an  action  for  breach  of  a 
contract  made  by  the  defendant  to  carry  in  his  vessel,  a 
cargo  of  wheat  for  the  plaintiff,  and  concluded  : — 

(True  copy), 

Hubert,  Papineau  & Honey, 

P.  S.  C. 

We,  the  undersigned,  Rene  Auguste  Richard  Hubert, 
Louis  Joseph  Armdu  Papineau,  and  John  Sleep  Honey, 
Prothonotories  iu  the  District  of  Montreal,  of  the  Superior 
CouH  of  Lower  Canada,  do  hereby  certify  the  foregoing  to 
be  a true  copy  of  the  final  judgment  rendered  in  the  said 
action,  by  the  'said  Court,  on  the  30th  day  of  June  1873, 
and  that  the  same  is  duly  certified  under  our  official 
signature. 

Given  under  our  hand,  and  the  seal  of  the  said 

rStamn  1 Court,  at  the  city  of  Montreal,  in  the  Province 
r^peri3Fc^rtT~i  Quebec,  on  the  fifteenth  day  of  September, 
I Lower  Canada!  _|  one  thousand  eight  hundred  and  seventy- 
three. 

Hubert  Papineau  & Honey, 

P.  S.  C. 

On  this  instrument  being  produced,  it  was  objected  by 
the  counsel  for  the  defendant  that  it  was  not  an  exemplifi- 
cation ; only  a copy  of  the  judgment,  certified  by  the 
Prothonotory,  and  the  seal  of  the  Superior  Court.  This 
objection  was  over-ruled. 

The  learned  counsel  then  offered  evidence  to  impugn  the 
merits  of  the  judgment,  as  service  of  process  had  not  been 
personal,  which  was  rejected,  as  it  was  proved  that  the 
defendant  after  service  on  his  purser  had  procured  bail  to 
be  put  in  to  the  action,  and  on  that  obtained  some  freight 
of  his  that  had  been  attached,  the  learned  Chief  Justice 
nolding  that  this  was  the  s^me  as  personal  service. 

The  learned  Chief  Justice  entered  a verdict  for  the 
plaintiff,  and  granted  a certificate  for  immediate  execution. 

In  this  term,  Lash  obtained  a rule  nisi,  calling  on  the 
plaintiff  to  shew  cause  why  the  judgment  entered  herein 
and  execution  issued  thereon,  the  certificate  of  immediate 
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execution,  and  the  verdict  for  the  plaintiff  herein,  should  not 
be  set  aside,  and  a nonsuit  entered,  or  verdict  for  defendant, 
pursuant  to  the  Law  Reform  Act,  and  amendments  thereto, 
on  the  grounds  taken  at  the  trial ; or  why  the  said  verdict 
should  not  be  set  aside  and  a new  trial  had  between  the 
parties,  on  the  ground  that  the  learned  Judge  who  tried  the 
cause  improperly  rejected  evidence  tendered  by  the  defen- 
dant as  to  the  original  cause  of  action  on  which  the  judg- 
ment sued  on  was  obtained. 

In  the  same  term  McMahon  shewed  cause.  The  Consol. 
Stat.  C.,  ch.  80,  sec.  1,  shews  that  a foreign  judgment  may 
be  proved  by  an  exemplification  under  the  seal  of  the 
Court  in  which  the  judgment  was  rendered.  It  was  con- 
tended by  the  defendant,  that  the  document  in  question 
was  not  an  exemplification,  and  Hesketh  v.  Ward,  17  C.  P. 
190,  was  relied  on  • but  there  the  exemplification  was  not 
certified  under  the  seal  of  the  Court,  and  was  not  in  accor- 
dance with  the  requirements  of  the  English  Act,  or  of 
the  Court  of  Exchequer.  Under  our  Act  all  that  is  neces- 
sary is,  that  it  should  be  certified  under  the  seal  of  the 
Court,  as  was  done  here.  In  J unkin  v.  Davis,  6 C.  P. 
408,  the  exemplification  was  very  similar  to  the  present 
one,  though  not  so  full.  It  consisted  of  a certified  copy  of 
the  proceedings  in  the  Court,  and  was  stated  to  be  under 
the  hand  and  seal  of  office  of  the  clerk,  but  the  seal  of 
the  Court  affixed  appeared  on  its  face  to  be  of  the 
14th,  instead  of  the  10th  judicial  district,  and  on  that 
ground  was  refused  ; but  in  other  respects  it  was  con- 
sidered sufficient.  In  Woodruff  v.  Walling,  12  U.  C.  R.  501, 
also,  a similar  document  to  the  present  was  held  sufficient. 
See  also  Smith  v.  McGowan,  11  U.  C.  R.  399,  12  U. 
C.  R.  270.  All  the  cases  shew  that  no  particular  form 
is  required.  Then  as  to  the  point  of  the  non-personal 
service.  The  evidence  shews  that  the  writ  was  served  on 
the  son,  and  that  he  sent  it  to  his  father,  who  next  morning 
put  in  bail,  and  obtained  a release  of  the  attachment.  This 
clearly  shews  that  the  father  had  notice  of  the  proceedings, 
and  defended  himself.  Montreal  Mining  Co.  v.  Cuth- 
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bertson,  9 U.  C.  R.  78,  is  in  point.  There,  to  a declaration 
on  a judgment  of  the  Superior  Court  of  Montreal,  the 
defendant  pleaded  that  he  was  not  served  with  nor  had 
notice  of  the  process,  nor  did  he  appear  thereto  ; hut  it  was 
held  bad,  as  it  did  not  shew  that  the  proceedings  were  so 
conducted  as  to  deprive  the  defendant  of  the  opportunity 
of  defending  himself. 

Lash  contra. — An  exemplification  is  a formal  instru- 
ment in  the  nature  of  a writ,  commencing  “ Victoria,”  &c., 
under  the  seal  of  the  Court,  and  tested  in  the  name  of  the 
Chief  J ustice.  It  must  be  something  issuing  from  the  Court, 
and  not  from  the  officer.  At  common  law  the  judgment 
could  only  be  proved  by  the  production  of  the  original  itself, 
and  when  the  statute  authorized  an  exemplification  to  be 
used  instead,  it  did  not  mean  a mere  copy  from  the  clerk, 
but  something  of  a higher  nature  proceeding  from  the  Court 
itself.  In  Hesketh  v.  Ward,  17  C.  P.  190,  the  document 
was  more  formal,  than  the  one  here,  and  yet  it  was  held 
insufficient.  There  it  is  said,  “ The  form  of  that  proceed- 
ing is  like  other  writs  running  in  the  name  of  the 
Sovereign,  and  tested,  when  under  the  seal  of  the  Court,  in 
the  name  of  the  Chief  Justice  of  the  Court.  Such  an 
instrument  as  this  we  could  not  receive  as  an  exemplifica- 
tion from  our  own  Court.  It  does  not  profess  to  be 
more  than  an  office  copy,  or  certified  copy,  and  we  can- 
not rate  it  as  anything  more.”  This  clearly  shews  that  the 
document  in  question  is  not  an  exemplification,  but  only 
an  office  copy  or  certified  copy.  See  also  Taylor  on  Ev., 
6th  ed.,  vol.  ii.  p.  1322-3,  sec.  1378.  As  to  the  other  point, 
the  defendant  was  not  served,  did  not  appear,  and  in  fact 
never  defended,  and  therefore  the  evidence  offered  should 
not  have  been  rejected. 

Galt  J.,  delivered  the  judgment  of  the  Court. 

By  Consol.  Stat.  C.,  ch.  80,  sec.  1,  it  is  enacted  that  “ any 
judgment,  decree  or  other  judicial  proceeding,  recovered, 
made,  had  or  taken,  in  any  of  the  Superior  Courts  of  Law, 
Equity  or  Bankruptcy,  in  England,  Ireland,  or  Scotland,  or 
13 — VOL.  XXIV  C.P. 
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in  any  Court  of  Record  in  Lower  Canada,”  &c.,  “ may  be 
proved  in  any  suit,  action  or  proceeding,  either  at  Law  or 
Equity,  in  Upper  Canada,  in  which  proof  of  any  such 
judgment,  decree,  or  judicial  proceeding,  may  be  necessary 
or  required,  by  an  exemplification  of  the  same  under  the 
seal  of  the  said  Courts  respectively,  without  any  proof  of  the 
authenticity  of  such  seal,  or  other  proof  whatever, in  the  same 
manner  as  any  judgment,  decree,  or  similar  judicial  proceed- 
ing of  any  of  the  Superior  Courts  of  Common  Law  or 
Equity  in  Upper  Canada  may  be  proved  by  an  exemplifica- 
tion thereof  in  any  judicial  or  other  proceeding  in  the  said 
last  mentioned  Courts  respectively.” 

The  question  then  arises,  what  is  an  “ Exemplification  ?” 
In  Wharton's  Law  Lexicon,  4th  ed.,  p.  374,  it  is  thus 
defined  : “ Exemplification,  a copy  ; a certified  transcript, 
either  under  the  Great  Seal,  or  under  the  seal  of  a 
particular  court.” 

In  Taylor  on  Ev.,  6th  ed.  vol.  ii.,  p.  1323,  sec.  1378,  in 
speaking  of  Courts  of  Justice  and  other  judicial  writings, 
it  is  said,  “Now  the  records  of  the  Superior  Courts  may 
either  be  proved  by  the  mere  production  of  the  originals, 
or, — as  this  course  would  be  highly  inconvenient  to  the 
public  if  generally  adopted,  since  it  might  lead  to  the 
mutilation  or  loss  of  valuable  documents, — they  may  also  be 
proved  by  means  of  copies.  Of  these  there  are  four  kinds, 
viz.,  exemplification  under  the  Great  Seal ; exemplifications 
under  the  seal  of  the  particular  Court,  where  the  record 
remains;  office  copies;  and  examined  copies.” 

Lord  Chief  Baron  Gilbert,  in  his  treatise  on  Evidence, 
6th  ed.,  p.  11,  from  which  in  fact  the  definition  of  an  ex- 
emplification is  taken  by  all  the  law  writers  since  his  time 
says,  “The  next  thing  is  the  copies  of  all  other  records,  and 
they  are  two-fold.  Under  seal,  and  not  under  seal.  First, 
under  seal,  and  these  are  called  by  a particular  name, 
Exemplifications,  and  are  of  better  credit  than  any  sworn 
copy  : for  the  Courts  of  justice  that  put  their  seals  to  the 
copy,  are  supposed  more  capable  to  examine,  and  more 
exact  and  critical  in  their  examinations,  than  any  other 
person  is  or  can  be. 
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He  then  says,  at  page  12,  “Exemplifications  are  two- 
fold : under  the  broad  seal,  or  under  the  seal  of  the  Court.” 
After  describing  an  exemplification  under  the  broad  seal, 
at  page  14,  he  proceeds.  “ The  second  sort  of  copies  under 
seal,  are  the  exemplifications  under  the  seal  of  the  Court, 
and  these  are  of  higher  credit  than  a sworn  copy,  for  the 
reasons  formerly  given.” 

It  appears  to  us  from  the  foregoing  authorities,  that, 
beyond  all  doubt,  the  meaning  of  the  w^ord  “ exemplifica- 
tion is  a copy  certified  either  under  the  great  or  broad 
seal,  or  under  the  seal  of  a Court  of  justice ; and  therefore 
that  when  the  legislature  say,  that  any  judgment  of  any 
Court  of  Record  in  Lower  Canada  may  be  proved  in  any 
suit  in  Upper  Canada,  by  an  exemplification  under  the  seal 
of  the  same,  they  mean  that  such  judgment  should  be 
proved  by  an  instrument  purporting  to  be  a copy  and  cer- 
tified to  be  under  the  seal  of  the  Court. 

The  case  of  Hesketh  v.  Ward,  17  C.  P.  190,  was  relied  on 
by  the  counsel  for  the  defendant,  but  that  was  an  action 
brought  upon  a judgment  obtained  in  the  Court,  of  Ex- 
chequer in  England,  and  the  instrument  produced  in  evi- 
dence was  certainly  not  such  an  exemplification  as  would 
have  been  received  in  England  in  proof  of  a record  of 
that  Court  on  the  trial  of  an  issue  in  any  other  Court  in 
England,  and  consequently  was  not  admissible  under  the 
Imp.  Stat.  14  & 15  Vie.  ch.  99 ; nor  was  it  certified  under 
the  seal  of  the  Court. 

Some  stress  is  laid  by  the  learned  Judge  who  delivered 
that  judgment  as  to  the  form  in  which  the  document  was 
drawn,  which  was  certainly  not  in  accordance  with  the 
forms  used  in  England,  or  in  Upper  Canada;  but  the  judg- 
ment before  us  is  one  from  Lower  Canada,  and  must,  in  the 
absence  of  all  proof  to  the  contrary,  be  assumed  to  be  in  the 
form  recognized  in  that  Province  ; and  as  it  is  a copy  under 
the  seal  of  the  Court,  we  must  in  my  opinion,  consider  it 
as  one  of  those  instruments  which  are  referred  to  by  the 
Legislature  as  exemplifications. 

In  the  case  of  J unkin  v.  Davis,  6 C.  P.  408,  which  wras 
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an  action  on  a judgment  recovered  in  one  of  the  Courts  of 
the  United  States,  the  exemplification  was  in  the  same  form 
as  the  one  now  before  us,  and  although  the  majority  of 
the  Court  held  that  the  instrument  could  not  be  received, 
it  was  rejected,  not  on  account  of  any  objection  to  the  form, 
but  because  on  the  face  of  the  seal  it  did  not  purport  to  be 
the  seal  of  the  Court  in  which  the  judgment  had  been 
recovered,  but  of  another  Court. 

In  Woodruff  v.  Walling , 12  U.  C.  R.  501,  the  document 
was  very  similar  to  the  present,  and  no  objection  was  taken 
on  that  ground. 

It  appears  to  us,  therefore,  that  the  first  objection  fails, 
both  on  principle  and  authority. 

As  to  the  second  objection.  The  evidence  was  perfectly 
clear  that  the  defendant  had  notice  of  the  proceedings  in 
the  Lower  Canada  Court ; that  he  obtained  a release  of  an 
attachment,  which  had  been  issued  against  his  freight,  and 
had  put  in  bail  to  the  action. 

The  case  of  Montreal  Mining  Co.  v.  Cuthbertson,  9 
U.  C.  R.  78,  shews  that  had  the  facts  of  this  case  been  set 
forth  on  the  record,  the  plea  of  want  of  personal  service 
would  have  been  bad. 


Rule  discharged. 
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McCandy  y.  Tuer  et  al. 

Married  woman — Right  to  receive  wages — 35  Vic.  ch.  16,  0. 

Held , that  under  35  Vic.,  ch.  16,  sec.  1,  0.,  a married  woman  can 
maintain  an  action  for  her  wages,  earned  whilst  living  with  her 
husband,  who  as  agent  of  the  defendants  employed  her  $ and  that  her 
husband  is  a competent  witness  in  her  behalf. 

Declaration  on  the  common  counts,  for  goods  sold, 
and  wages,  &c. 

Pleas : never  indebted,  and  payment.  Issue. 

The  cause  was  tried  at  Lindsay,  before  Galt,  J.,  and  a 
jury,  at  the  Spring  Assizes  of  1874. 

The  defendants  were  lumberers,  and  authorized  the  hus- 
band of  the  plaintiff  to  hire  persons  for  their  shanty.  He 
did  so,  and  made  an  arrangement  with  the  plaintiff,  his 
wife,  to  go  up  to  the  shanty  and  act  as  cook,  which  she 
did.  When  she  was  hired  she  was  not  living  apart  from 
her  husband,  or  in  any  way  separated  from  him,  and  when 
she  acted  as  cook  they  lived  together  at  the  shanty.  She 
was  married  in  1871. 

The  husband  was  called  as  a witness  by  the  plaintiff, 
and  proved  her  case. 

The  jury  found  for  the  plaintiff  with  $30  damages,  being 
a balance  of  a larger  claim ; but  leave  was  reserved  to  the 
defendants  to  move  to  enter  a verdict  in  their  favor,  if  the 
Court  should  be  of  opinion  that  the  action  would  not  lie 
under  the  circumstances  of  the  case. 

In  this  term  J.  K.  Kerr  obtained  a rule  nisi  accordingly. 
In  the  same  term  Hector  Cameron , Q.  C.,  shewed  cause. 
The  plaintiff  is  entitled  to  recover,  as  35  Vic.,  ch.  16,  sec.  1,0., 
gives  her  an  absolute  right  to  her  “wages  and  personal 
earnings,”  without  any  order  of  protection,  or  under  the 
circumstances  required  by  the  Consol.  Stat.  U.  C.,  ch.  73, 
secs.  5 and  6.  The  evidence  shews  an  express  contract  of 
hiring.  At  all  events,  she  is  entitled  to  recover  under  an 
implied  contract  for  the  value  of  her  services,  and,  certainly, 
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830  cannot  be  considered  unreasonable.  It  was  simply  a 
question  of  fact  for  the  jury,  and  they  found  for  the 
plaintiff. 

J.  K . Kerr , contra.  If  the  plaintiff  is  entitled  to  recover, 
there  is  no  objection  to  the  amount  of  the  damages. 
There  is  no  express  contract  between  the  defendants 
and  the  husband  of  the  plaintiff  as  to  the  hiring  of  the 
plaintiff.  If  an  implied  contract  be  relied  on  it  cannot 
be  maintained,  unless  it  be  proved  that  the  defendants 
were  aware  of  the  plaintiff  being  there,  and  acquiesced  in  it. 
The  plaintiff,  in  any  event,  cannot  recover;  for  the  wages 
and  earnings  must  be  her  separate  wages  and  earnings,  and 
they  cannot  be  said  to  be  so  when  she  is  living  with  her 
husband.  She  must  be  living  apart  from  him.  The  only 
difference  which  the  Act  of  35  Vic.,  ch.  16,  sec.  1,  makes,  is 
that  in  the  cases  in  which,  by  the  Consol.  Stat.  U.  C.,  ch. 
73,  secs.  5 and  6,  she  was  entitled  to  her  earnings  on 
obtaining  an  order  of  protection,  in  the  same  cases  only 
she  is  now  entitled  without  such  order  : McGuire  v. 
McGuire , 23  C.  P.  123 ; Merrick  v.  Sherwood , 22  C.  P.  467 ; 
Dingman  v.  Austin,  33  U.  C.  It.  190 ; Steels  v.  Hulman, 
33  U.  C.  R.  471. 

Hagarty,  C.  J. — The  merits  need  not  be  entered  into. 
The  legal  objection  that  the  action  will  not  lie  under  such 
circumstances  is  a very  serious  one. 

Unless  the  recent  legislation  expressly  sanctions  an 
action  of  this  kind,  it  is,  of  course,  impossible  to  maintain  it. 

If  she  can  sue  in  her  own  name  for  her  wages  and  per- 
sonal services  whilst  living  with  her  husband,  I can  see  no 
legal  objection  to  her  proving  her  case  by  her  husband’s 
evidence,  if  the  jury  chose  to  believe  it. 

The  decision  must  depend  on  the  construction  of  section 
2,  of  the  late  Act,  35  Vic.,  ch.  16,  0. 

In  two  cases  in  this  Court  this  Act  has  been  considered : 
Merrick  v.  Sherwood,  22  C.  P.  467 ; McGuire  v.  McGuire f 
23  C.  P.  123.  The  Judges  there  have  remarked  fully  on 
the  general  bearing  of  the  statute,  but  the  point  now  in 
judgment  is  not  expressly  decided. 
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Sec.  2 declares  (1).  All  the  wages  and  personal  earnings 
of  a married  woman,  and  any  acquisition  therefrom ; and 
(2),  all  proceeds  or  profits,  from  any  occupation  or  trade 
which  she  carries  on  separately  from  her  husband ; or  (3), 
derived  from  any  literary,  artistic,  or  scientific  skill,  and 
all  investments  of  such  wages,  earnings,  moneys,  or  prop- 
erty shall  hereafter  be  free  from  the  debts  or  disposition  of 
the  husband,  and  shall  be  held  and  enjoyed  by  such  mar- 
ried woman,  and  disposed  of  without  her  husband’s  consent 
as  fully  as  if  she  were  a feme  sole  ; and  no  order  for  protec- 
tion shall  hereafter  become  necessary,  in  respect  of  any  of 
such  earnings  or  acquisitions,  and  the  possession,  whether 
actual  or  constructive,  of  the  husband  of  any  personal  prop- 
erty of  any  married  woman,  shall  not  render  the  same 
liable  for  his  debts. 

The  figures  1,  2,  and  3 are  not  to  be  found  in  the  statute. 
I insert  them  as  shewing  how,  in  my  mind,  there  are  three 
distinct  classes  of  cases  to  which  the  clause  applies ; and 
so,  it  seems  to  me,  the  language  used  must,  in  its  ordinary, 
grammatical  sense,  be  held  to  divide  them. 

Firstly.  She  is  to  have  her  wages  and  personal  earnings ; 
secondly,  all  proceeds  or  profits  from  any  occupation  or 
trade  which  she  carries  on  separately  from  her  husband ; 
thirdly,  the  proceeds  or  profits  of  any  literary,  artistic,  or 
scientific  skill. 

The  Legislature  seem  to  except  from  the  general  right 
the  proceeds  and  profits  of  any  occupation  or  trade,  not 
carried  on  separately  from  her  husband,  giving  the  charac- 
ter of  separate  property  to  all  other  things  mentioned  in 
the  section. 

Consol.  Stat.  U.  C.  ch.  73,  sec.  6,  allows  a married  woman, 
in  certain  prescribed  cases,  to  obtain  an  order  of  protection, 
entitling  her  to  her  earnings,  &c. 

The  preceding  section,  5,  declares  that  no  married  woman 
shall  be  entitled  to  her  earnings  during  coverture,  without 
an  order  of  protection,  as  thereafter  provided. 

The  Ontario  Act  declares  that  no  order  of  protection 
shall  thereafter  become  necessary.  And  in  sec.  9 it  is  de- 
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dared  that  any  married  woman  may  maintain  an  action 
in  her  own  name  for  the  recovery  of  wages,  earnings, 
money,  and  property  by  this  or  any  other  Act  declared  to 
be  her  separate  property. 

The  whole  question  here,  therefore,  is  whether  the  earn- 
ings and  wages  now.  claimed  are  by  the  Act  made  her 
separate  property. 

I do  not  see  how  we  can  read  the  second  section,  except 
as  bearing  the  construction  claimed  by  the  plaintiff 

It  may  be  that,  as  defendants  contend,  this  construction 
gives  a further  facility  for  the  committing  of  frauds — 
already  unfortunately  too  common,  under  the  wide  diver- 
gence from  the  former  law  as  to  husband  and  wife — and  it 
may  startle  a good  many  lawyers  to  be  told  that  our  con- 
struction of  the  Act  enables  a woman,  living  with  her 
husband,  to  claim  her  daily  or  other  earnings  as  her  separ- 
ate property,  and  sue  for  and  recover  them  in  her  own 
name,  and  invest  the  proceeds  in  furniture  or  anything 
else  she  pleases.  It  is  rather  destructive  of  the  old- 
fashioned  ideas  of  community  of  interest,  and  community 
of  exertion  and  labour,  for  the  maintenance  of  a family. 

We  are  not  responsible  for  the  consequences  of  an  Act 
of  the  Legislature,  we  can  only  try  to  ascertain  its  true 
meaning. 

Gwynne,  J. — Section  5,  of  ch,  73,  of  the  Consol.  Stat., 
enacted  that  “ no  married  woman  shall  be  entitled  to  her 
earnings  during  coverture,  without  an  order  of  protection, 
under  provisions  hereinafter  contained.” 

Sec.  6 enabled  certain  classes  only  of  married  women 
to  get  this  order  of  protection : namely,  a married  woman 
having  a decree  for  alimony  against  her  husband;  or  a 
married  woman  living  apart  from  her  husband,  being 
obliged  to  leave  him  for  cruelty  or  other  cause,  which,  by 
law,  justifies  her  leaving  him,  and  renders  him  liable  for 
her  support ; or  a married  woman  whose  husband  is  a 
lunatic,  with  or  without  lucid  intervals;  or  a married 
woman  whose  husband  is  undergoing  sentence  or  imprison- 
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merit  in  the  Provincial  Penitentiary,  or  in  any  gaol  for  a 
criminal  offence;  and  other  married  women  particularly 
described  in  this  section. 

Then  the  statute  35  Vie.,  ch.  16,  0.,  was  passed,  as  its  title 
declares  “to  extend  the  rights  of  property  of  married 
women,”  not,  it  is  to  be  observed,  any  particular  class  or 
classes  of  married  women,  but  married  women  generally. 

The  second  section  of  this  Act  enacts  that  “All  the  wages 
and  personal  earnings  of  a married  woman,  or  any  acqui- 
sitions therefrom,  shall  be  held  and  enjoyed  by  such  mar- 
ried woman,  and  disposed  of  without  her  husband’s  consent 
as  fully  as  if  she  was  a feme  sole  ” ; and  to  shew  that  the 
section  was  intended  to  apply  to  all  married  women,  as 
distinct  from  the  particular  classes  in  the  Consol.  Stat.,  ch. 
73,  sec.  6,  mentioned,  the  section  proceeds,  “ and  no  order 
for  protection  shall  hereafter  become  necessary,”  thereby 
repealing  the  5th  section  of  ch.  73,  in  express  terms. 

The  object  and  effect  of  the  Act,  35  Vic.,  ch.  16,  seems  to 
me  to  be  to  extend  to  all  married  women  the  benefit,  as  to 
wages  and  other  things  named  in  the  2nd  section,  which 
ch.  73  had  conferred  only  upon  the  particular  classes  in  the 
6th  section  of  the  Act  enumerated.  The  enumeration  of 
the  several  items  in  the  case  pointed  out  by  the  Chief 
Justice,  namely,  firstly,  all  the  wages,  &c. ; secondly,  and 
all  proceeds  or  profits  from  any  occupation  or  trade  which 
she  carries  on  separately  from  her  husband , as  well  as  the 
whole  bearing  of  the  Act,  seems  to  me  to  support  this  view 
as  the  true  construction  of  the  statute. 

Galt,  J.,  concurred. 

Rule  discharged . 
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The  Queen  v.  Cronan. 

Indictment  for  shooting  with  intent — Conviction  of  assault — Evidence. 

Upon  an  indictment  for  shooting  with  a felonious  intent,  the  prisoner,  if 
acquitted  of  the  felony,  may  be  convicted  of  common  assault. 

To  discharge  a pistol  loaded  with  powder  and  wadding  at  a person 
within  such  a distance  that  he  might  have  been  hit,  is  an  assault.  It 
was  held  here  that  there  was  sufficient  evidence  of  the  prisoner  having 
done  this,  and  a conviction  for  assault  was  upheld. 

This  was  a case  reserved  by  A.  N.  Richards,  Q.  C.,  sitting 
for  Richards,  C.  J.,  at  the  last  April  sittings  of  the  Court 
of  Oyer  and  Terminer,  at  Barrie. 

The  indictment  charged  the  prisoner  with  shooting,  in 
the  first  count,  with  intent  to  maim  ; and,  in  the  second 
count,  with  intent  to  disable. 

The  prisoner  pleaded  not  guilty. 

The  evidence  was  as  follows  : 

The  prosecutor  stated  that  on  the  8th  of  February  last, 
some  goods  of  the  prisoner  were  placed  in  his  charge  by  a 
constable,  in  a cook  house  attached  to  his  house.  On  the 
8th  of  April,  about  10  a.  m.,  the  prisoner  called  at  his 
house,  and  in  the  presence  of  his  wife  threatened  to  burn 
the  goods  before  he  would  allow  them  to  be  sold.  About 
11  o’clock  that  night,  he  again  came  attended  by  a large 
number  of  persons,  and  commenced  tearing  down  the  cook 
house ; and  on  the  prosecutor  going  out  and  telling  him 
that  unless  he  desisted  he  would  split  him  wi  h an  axe, 
the  prisoner  drew  up  his  hand  and  presenting  a pistol  or 
revolver  fired  two  shots 'at  him.  The  prisoner  and  those 
with  him  then  drove  the  prosecutor  into  the  house,  pulled 
down  the  cook  house,  and  took  the  goods  away.  He 
identified  the  prisoner,  and  stated  that  he  saw  the  flash 
and  heard  the  report,  and  was  quite  certain  that,  it  was  a 
pistol  or  revolver,  but  could  not  swear  to  it.  He  also  said 
that  he  was  not  at  all  frightened  when  the  prisoner  fired 
at  him,  but  told  him  to  fire  away,  and  that  neither  of  the 
shots  hit  him. 

Other  witnesses  corroborated  the  prosecutor. 
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On  the  part  of  the  prisoner,  some  witnesses  were  called, 
who  stated  that  the  report  sounded  like  that  of  a fire 
cracker. 

The  learned  Queen’s  counsel  told  the  jury  that  they 
might,  upon  the  indictment,  find  the  prisoner  guilty  of 
common  assault ; and  the  jury  so  found. 

The  learned  Queen’s  Counsel,  at  the  request  of  the  coun- 
sel for  the  prisoner,  stayed  judgment,  and  reserved  a case 
for  the  opinion  of  this  Court,  as  to  whether  there  was 
sufficient  evidence  to  go  to  the  jury  of  a common  assault. 

In  this  term  the  case  was  set  down  for  argument. 

McCarthy,  Q.  C.,  for  the  prisoner  There  cannot  be  a 
conviction  for  common  assault  on  an  indictment  charging 
the  prisoner  with  shooting  with  intent,  on  his  acquittal  of 
the  principal  charge.  At  all  events,  there  was  no  evidence 
of  assault  here  to  go  to  the  jury.  It  must  be  clearly  proved 
that  the  weapon  is  loaded  With  a ball,  bullet,  slug,  &c. 
and  not  with  powder  only,  as  here ; and  it  must  also  be 
proved  that  the  prisoner  was  within  such  a distance  as  to 
do  harm.  In  order  to  constitute  a criminal  assault,  there 
must  be  a present  ability  to  do  injury.  The  mere, fact  of 
pointing  an  unloaded  weapon  at  a person,  is  no  offence; 
Russell  on  Crimes,  4th  ed.,  vol.  i.,  p.  978;  Regina  v.  Oxford , 
9 C.  & P.  525  ; Blake  v.  Barnard,  9 C.  & P.  626  ; Regina 
v.  James,  1 C.  & K.  530 ; Regina  v.  St.  George,  9 C.  & P. 
483  ; Regina  v.  Baker,  1 C.  & K.  254.  The  Act  32-33  Vic. 
ch.  20,  sec.  18,  D.,  clearly  shews  that  there  must  be  a ball 
shot,  slug,  &c.,  in  the  barrel. 

J.  G.  Scott,  for  the  Crown,  contra.  There  can  be  no 
doubt  that  a prisoner  may  be  found  guilty  of  common 
assault  on  an  indictment  charging  him  with  shooting  with 
intent,  as  here.  As  to  whether  there  was  evidence  to  go 
to  the  jury,  the  Court  are  not  to  decide  as  to  what  verdict 
the  jury  should  have  given,  but  whether  there  was  any 
evidence,  that  is,  any  reasonable  evidence,  to  go  to  them. 
The  evidence  of  the  prosecutor  shews  that  he  saw  the 
flame  and  thought  the  pistol  was  loaded.  In  Regina  v. 
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Oxford , 9 C.  & P.  525,  it  is  said  that  there  is  no  strict  rule 
as  to  proving  whether  the  weapon  is  loaded,  but  it  may  be 
proved  by  shewing  that  the  whizzing  of  the  ball  was  heard, 
&c.  It  is  not,  however,  necessary7  to  prove  that  the  pistol 
is  loaded  with  ball,  as  long  as  it  is  proved  that  the 
prisoner  was  near  enough  to  do  bodily  harm,  and  that 
there  is  an  intent  to  do  so  ; in  such  a case  it  is  quite 
sufficient  to  prove  that  the  weapon  is  loaded  with  powder 
and  paper  only7 ; and  in  every  case,  it  is  a matter  for 
the  jury  to  decide  : Rex  v.  Kitchen,  P.  & It.  95. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  only  point  reserved  for  our  opinion  is,  whether  a 
verdict  of  common  assault  could  be  rendered  upon  an  in- 
dictment charging  a shooting  at  a person  with  a felonious 
intent,  if  the  prisoner  be  acquitted  of  the  felony7;  and 
whether  there  was  any  evidence  which  could  be  submitted 
to  the  jury  to  support  a verdict  of  assault. 

There  can  be  no  doubt  that  upon  such  an  indictment  a 
verdict  for  common  assault  may  be  rendered,  if  the  prisoner 
be  acquitted  of  the  felony. 

To  discharge  a pistol  loaded  with  powder  and  wadding 
at  a person  within  such  a distance  as  that  the  party  might 
have  been  hit,  is  an  assault,  and  there  was  evidence  suffi- 
cient to  go  to  the  jury  upon  that  point. 

The  point  of  the  objection  seems  rather  to  be  that  there 
was  not  sufficient  evidence  to  warrant  the  conclusion  the 
jury  have  arrived  at,  than  that  there  was  no  evidence  ; but 
upon  that  point  the  prisoner’s  counsel  had  the  benefit  of 
addressing  the  jury,  and  it  is  one,  moreover,  with  which 
we  have  nothing  to  do,  in  the  determination  of  the  case 
submitted  to  us. 

If  the  charge  had  been  of  shooting  at  the  prosecutor 
with  intent  to  disfigure  or  to  do  some  grievous  bodily 
harm,  and  if  the  jury  should  have  been  of  the  opinion 
that  the  pistol  was  discharged  so  near  to  the  person  that 
if  the  wadding  had  struck  him  it  might  have  disfigured 
him,  or  have  done  him  grievous  bodily  harm,  and  that  it 
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was  discharged  with  either  of  the  above  intents,  the  charge 
of  felony  might  have  been  sustained,  although  the  pistol 
was  not  loaded  with  ball : Rex  y.  Kitchen , It.  & R.  95.  It 
would  be  different  if  the  act  complained  of  was  the  point- 
ing at  a person  a pistol  which  was  in  such  a condition  as  to 
be  incapable  of  being  discharged,  which  latter  is  no  assault, 
as  held  by  Tindall,  C.  J.,  in  the  case  referred  to,  Regina  y. 
James,  1 C.  & K.  530. 

We  are  of  opinion  that  there  was  sufficient  evidence  to 
go  to  the  jury,  and  that  the  conviction  must  be  upheld. 

Conviction  affirmed. 


Lee  v.  Bothwell. 

Building  contract — Joint  or  several — Separate  contracts  by  different  tradesmen 

— Delay. 

The  specifications  for  a dwelling  house  to  be  built  stated  the  work  to  be 
done  under  different  heads,  mason,  carpenter,  &c. ; and  contained  a 
condition  that  the  building  must  be  completed  by  the  15th  June,  under 
a penalty  of  $20  per  week  as  liquidated  damages. 

The  contract,  based  upon  separate  tenders  by  the  different  tradesmen 
signing  it,  was  as  follows : We  the  undersigned  hereby  agree  to  build, 
erect,  complete,  and  finish  the  dwelling  house,  &c.,  mentioned  in  the 
foregoing  specifications,  for  the  respective  sums  hereinafter  specified 
by  the  time  mentioned  in  the  condition  of  said  specifications,  and 
according  to  the  following  trades.  The  trades  with  the  contract  price 
for  each  were  then  set  out,  a space  being  left  after  each  for  the  respec- 
tive contractors  to  sign  their  names ; and  the  plaintiff  thus  contracted 
for  the  carpenter  and  joiner’s  work. 

Held , a several  contract  between  each  tradesman  and  the  defendant,  not 
a joint  contract  with  all. 

Held , also  that  there  was  an  implied  contract  by  defendant  with  each 
contractor  that  he  should  not  be  wrongfully  or  unreasonably  delayed 
in  carrying  out  his  contract ; but  that  where  the  brick  work  was  neces- 
sarily delayed  by  reason  of  the  frost,  and  the  plaintiff’s  work  was 
thereby  impeded  defendant  was  not  responsible. 

Declaration.  First  count  : on  an  implied  contract 
of  the  defendant,  arising  out  of  a contract  for  the  car- 
penter and  joiner’s  work  alone,  setting  out  the  contract 
and  specifications,  which  plaintiff  contracted  to  do  for  the 
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defendant;  and  that  in  consideration  of  the  plaintiff  hav- 
ing so  agreed,  the  defendant  promised  the  plaintiff  to 
permit  him  to  do  and  complete  the  said  work  on  the  terms 
of  the  said  contract,  and  not  to  hinder,  prevent,  or  delay 
the  plaintiff*  in  proceeding  with  the  performance  of  the 
said  work ; and  that  the  plaintiff*  did  accordingly  com- 
mence. and  in  part  perform  the  said  work  on  the  terms 
aforesaid,  and  was  always  ready  and  willing  to  do  and 
complete  the  whole  of  the  said  work,  according  to  the 
said  agreement,  whereof  the  defendant  always  had  notice 
and  that  all  conditions  were  performed,  &c.,  to  entitle 
the  plaintiff  to  a performance  of  defendant’s  promise : yet 
the  defendant  wrongfully  hindered,  delayed,  and  prevented 
the  plaintiff  for  a long  time  from  proceeding  with  and  com- 
pleting the  said  work,  whereby,  &c.,  the  plaintiff  was 
damnified. 

Second  count:  for  a balance  churned  to  be  due  for  the 
wcrk,  alleging  it  to  have  been  performed  according  to  the 
contract. 

The  common  indebitatus  counts  for  work  and  labour,  and 
materials  were  added. 

Pleas.  To  the  first  count.  1.  Non  assumpsit.  2.  That 
defendant  did  not  hinder,  delay,  or  prevent  the  plaintiff 
from  proceeding  with  the  work,  as  alleged.  3.  A special 
plea,  alleging  that,  by  mutual  agreement  between  the 
plaintiff  and  the  architect  of  the  defendant,  with  the  con- 
sent of  the  defendant,  owing  to  the  severity  and  unsuita- 
bleness of  the  weather  for  building  purposes,  the  said  work 
was  suspended  by  the  mutual  consent  of  the  plaintiff  and 
the  said  architect  of  the  defendant,  from,  to  wit,  the  month 
of  November,  1871,  until  the  month  of  March,  1872 ; and 
that  the  plaintiff  was  not  hindered,  prevented,  or  delayed 
from  proceeding  with  the  work,  except  during  the  said 
time  that  it  was  mutually  agreed  between  the  p Ain  biff  and 
the  defendant’s  architect  that  the  said  work  should  be 
suspended.  On  these  pleas  issue  was  joined. 

The  issues  upon  the  other  pleas  are  immaterial  to  the 
present  enquiry,  as  a verdict  was  rendered  for  the  defend- 
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ant  on  the  second  count;  and  although  the  jury  gave  a ver- 
dict for  the  plaintiff  for  $52.40  on  the  third  count,  which 
was  endorsed  upon  the  record,,  yet  it  appeared  by  the  notes 
of  the  learned  Judge  to  have  been  admitted  by  the  plaintiff’s 
counsel,  that  in  view  of  the  matters  for  which  the  $52.40  was 
allowed,  as  stated  by  the  jury,  the  verdict  upon  that  count 
should  be  entered  for  the  defendant  also.  The  whole  ques- 
tion was  upon  the  first  count. 

The  cause  was  tried  before  Wilson,  J.,  and  a jury,  at 
Toronto,  at  the  Winter  Assizes  of  1874. 

From  the  evidence  given  at  the  trial  it  appeared  that 
the  defendant,  being  about  to  erect  a house  in  the  City  of 
Toronto,  employed  an  architect  to  prepare  specifications, 
and  to  obtain  tenders  for  all  the  works  necessary  to  com- 
plete the  house,  and  also  to  prepare  and  have  executed  the 
necessary  contracts  for  that  purpose. 

The  architect  accordingly  prepared  the  specifications 
entitled  : 

“ Specifications  of  work  and  particulars  of  the  materials 
required  to  be  used  in  the  erection  of  a villa  on  Jarvis 
street,  Toronto,  for  R.  C.  Both  well,  Esquire.” 

Then  followed  a particular  description  of  the  several 
works  required  to  be  done  in  the  erection  of  the  house, 
under  the  heads — “Excavator,”  “Mason,”  “Bricklayer,” 
Carpenter  and  Joiner,”  “Slater,”  “Tinsmith,”  “Plumber,” 
Bell-hanger,”  “ Ironworker,”  “ Plasterer,”  and  “ Painter 
and  Glazier.” 

The  specifications  concluded  with  certain  “ concluding 
conditions,”  among  which  were  the  following  : 

“ Everything  is  to  provided  to  make  the  entire  building 
and  work  complete,  without  any  extra  charge ; and  the 
whole  is  to  be  executed  in  a good,  sound,  and  tradesman- 
like  manner,  subject  to  the  approval  of  the  architect,  who 
shall  be  the  sole  judge  of  the  work,  and  of  its  corres- 
pondence with  the  drawings  and  specifications. 

"‘Every  part  of  the  work  required  to  be  done  to  render 
the  intended  building  complete,  (though  omitted  in  the 
specifications),  must  be  taken  into  account  by  the  con- 
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tractor  or  contractors,  and  executed  by  him  or  them  in  a 
good,  sound,  and  tradesmanlike  manner  for  the  sum  stated 
in  the  tenders. 

“ The  building  and  other  work  must  be  completed  and 
handed  over  to  the  proprietor  by  the  15th  day  of  June 
1872,  under  a penalty  of  twenty  dollars  a week  as  liqui- 
dated damages  for  any  delay  after  that  period,  and 
which  amount  is  to  be  deducted  pro  ratd  from  any  Con- 
tractor or  contractors  who  may  be  the  cause  of  the  delay 
in  the  completion  of  the  building.” 

Separate  tenders  were  accepted  for  the  several  works. 

Afterwards  the  architect  prepared  a contract  to  be  exe- 
cuted by  the  tradesmen  whose  tenders  had  been  accepted, 
which  was  as  follows  : 

“We,  the  undersigned,  hereby  engage  to  build,  erect, 
complete,  and  finish  the  dwelling-house  on  Jarvis  street, 
Toronto,  mentioned  in  the  foregoing  specifications,  and  more 
fully  described  in  the  drawings  thereof,  according  to  the 
conditions  therein  mentioned  for  the  respective  sums  here- 
under specified,  by  the  time  mentioned  in  the  concluding 
condition  of  the  said  specifications,  and  according  to  the 
following  trades : 

William  James  Hughes,  for  the  excavator,  mason,  and 
bricklayer’s  work,  for  the  sum  of  $1,800. 

A space  was  left  here  for  Hughes  to  sign. 

William  Augustus  Lee,  for  the  carpenter  and  joiner’s 
work,  for  the  sum  of  $2,460. 

A space  was,  in  like  manner,  left  for  Lee  to  sign. 

George  Duthie,  for  the  plasterer’s  work,  for  the  sum  of 

$222. 

A space  was  likewise  left  for  Duthie  to  sign. 

And  so  likewise,  for  the  tinsmith’s  work,  the  plumber’s 
work,  the  plasterer’s  work,  and  the  painter  and  glazier’s 
work,  all  separately. 

This  contract,  so  prepared  for  execution,  was  attached 
to  the  specifications,  with  one  sheet  of  blank  paper  separat- 
ing the  specifications  from  the  contract. 

The  contract  was  produced,  and  appeared  to  have  been 
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signed  by  William  James  Hughes  for  the  excavator,  mason, 
and  bricklayer’s  work,  at  the  place  at  the  foot  of  the  con- 
tract provided  for  his  signature.  This  signature  appeared 
to  bear  date  November  1st,  1871. 

It  also  appeared  to  be  signed  by  the  plaintiff,  and  by  five 
other  contractors,  at  the  respective  places  provided  at  the  foot 
of  the  contract  for  the  signatures  of  the  persons  contract- 
ing for  the  several  works,  of  carpenter  and  joiner,  slater, 
tinsmith,  plumber,  plasterer,  and  painter  and  glazier. 

William  James  Hughes  was  called  as  a witness  by  the 
plaintiff*,  and  stated  “ that  he  contracted  for  the  mason  and 
brickwork,  and  began  it  in  the  fall  of  1871 ; that  he  did  not 
work  at  it  in  the  winter,  because  the  frost  set  in  early  in 
November,  and  interfered  all  the  winter : that  he  could  not 
make  a good  job  of  the  work  in  the  winter  : that  he  talked 
of  this  to  the  defendant,  and  gave  him  to  understand  that 
it  could  not  be  a good  job  if  done  in  frosty  weather  : that 
the  defendant  wanted  witness  to  go  on  in  the  winter,  if  he 
could  : that  the  defendant  was  not  particularly  or  urgently 
anxious  that  witness  should  stop  the  work ; that  witness 
explained  to  the  defendant  that  he  (witness)  could  not  do 
the  work,  and  that  the  defendant  replied,  that  if  witness 
could  not , he  might  let  it  stand  until  the  spring,  and  that 
accordingly  witness  did  let  it  stand  until  the  end  of  March. 

In  cross-examination,  he  said,  that  from  the  severity 
of  the  weather  he  could  not  go  on  with  the  brickwork ; 
that  the  work  could  not  have  been  done,  because  the 
weather  was  so  severe. 

On  re-examination,  he  said,  that  the  work  might  have 
been  done  in  winter  months,  but  the  men  would  have 
wanted  stoves  on  the  scaffold,  and  then  it  would  not  have 
been  a good  job,  and  would  have  cost  more. 

The  plaintiff  being  examined  upon  his  own  behalf,  said, 
that  Pauli,  (the  defendant’s  architect),  came  to  him  about 
the  23rd  of  October,  and  asked  him  to  tender  for  the  work, 
that  it  would  be  a winter’s  job,  and  that  the  brickwork 
would  be  done  about  the  1st.  of  January,  and  that  the  first 
two  frames  for  the  bricklayer  to  go  on  with  his  work  were 
is — VOL.  XXIV  C.P. 
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set  up  ; that  it  then  began  to  freeze,  and  witness  then  called 
on  Pauli,  and  asked  him  why  the  work  was  not  going  on. 
Witness  said  that  Panll  told  him  that  Hughes  had  asked 
the  defendant  if  he  wanted  a good  job,  and  the  defendant 
said  yes ; that  Hughes  then  said  that  he  could  not  do  it  in 
that  weather,  and  that  it  would  have  to  stand  until  spring. 
The  plaintiff  said  that  he  thereupon  asked  Pauli  to  release 
him  from  his  contract,  but  Pauli  said  he  could  not  do  it;  that 
plaintiff*  said  he  feared  the  price  of  lumber  would  rise,  and 
that  he  had  been  notified  by  the  carpenters’  society,  that 
after  the  1st  of  May  there  would  be  an  advance  of  wages. 
Pauli  said  he  regretted  that,  but  that  the  thing  was  settled ; 
and  that  he  then  sat  down  in  his  office  and  wrote  the  fol- 
lowing letter,  addressed  to  the.  plaintiff : 

“ Toronto,  Dec.  1st.,  1871. 

“ Hear  Sir  : 

“As  the  building  of  the  brickwork  of  Mr.  Bothwell’s 
house  was  intended  to  be  done  -before  Christmas,  so  that 
the  carpenters’  work  might  be  got  on  with  during  the 
winter,  and  by  reason  of  the  frost  it  cannot  be  proceeded 
with  safely,  I will  recommend  Mr.  Bothwell  to  make  an 
advance  to  you  on  the  amount  of  the  contract  price  of 
$2,480,  of  $100,  and  if  Mr.  Bothwell  will  not  make  this 
advance,  I will  give  you  an  order  for  the  amount  of  the 
same  on  Mr.  Bothwell,  to  be  paid  by  him  out  of  my  com- 
mission, before  the  work  is  finished.  If,  however,  the 
brickwork  can  be  got  on  with,  and  completed  before  the 
end  of  January,  1872,  this  ip>te  to  have  no  force. 

“ I remain,  dear  sir, 

“ Yours,  truly,” 

(Signed)  “ A.  E.  Paull  ” 

“ Mr.  Wm.  A.  Lee.” 

The  plaintiff  proceeded  to  say  that,  upon  writing  this 
letter  Paull  handed  it  to  him,  saying : “ See  what  I can  do 
for  you  that  plaintiff  then  said  to  Paull : “ If  you  will  not 
release  me,  will  you  let  me  go  on  with  the  work  in  the 
winter,  and  pay  me  80  per  cent,  on  the  work,  as  on  the 
contract  ?”  that  Paull  said  he  was  satisfied,  and  plaintiff 
thought  he  said  he  would  see  the  defendant. 

The  plaintiff  himself  saw  the  defendant  that  same  day. 
He  was  willing  that  plaintiff  should  go  on  with  the  work, 
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but  he  did  not  agree  or  disagree  to  pay  the  80  per  cent. 
The  defendant  wanted  the  work  done.  The  plaintiff  told 
him  it  would  be  a better  job.  The  plaintiff  then  handed 
the  defendant  the  certificate  for  $320.50  for  the  work  then 
already  done  ; the  defendant  said  he  did  not  think  it  was 
usual  to  pay  for  work  before  it  was  in  its  place,  but  that  he 
would  see  about  it ; he  did  see  Mr.  Pauli,  and  after- 
wards gave  plaintiff  a cheque  for  the  amount  of  the  certifi- 
cate, but  he  wanted  plaintiff  to  insure  the  stuff  on  the 
ground  and  in  the  building,  which  plaintiff  did  before  the 
defendant  gave  him  the  cheque. 

The  plaintiff  further  said,  that  in  that  conversation 
the  defendant  led  him  to  believe  that  Hughes  had  said  he 
could  not  give  a good  job  if  the  brickwork  went  on,  and 
that  he  (defendant)  wanted  a good  job. 

The  plaintiff  further  said,  that  he  (plaintiff)  under- 
stood the  work  could  not  be  done  in  the  winter,  because 
it  was  brick  pointed : that  plaintiff,  himself,  thought  that 
perhaps  plain  brickwork  could  have  been  done  in  the  win- 
ter. He  (plaintiff)  then  went  on  with  the  work  in  the  spring, 
about  a day  or  two  after  the  mason,  Hughes,  commenced 
again ; and  witness,  for  extra  wages  and  extra  cost  of  lum- 
ber, &c.,  made  a charge  of  $436.50,  for  damages  sustained 
by  him  by  reason  of  the  alleged  hindrance,  which  was  the 
cause  of  action  stated  in  the  first  count. 

The  plaintiff  further  stated,  that  after  the  work  was 
completed,  together  with  certain  extra  work,  Mr.  Pauli 
awarded  as  due  to  plaintiff  $265.81,  which  sum,  together 
with  $100,  mentioned  in  Pauli’s  letter  of  December  1st,  and 
a further  sum  of  about  $60,  in  all  $425,  the  defend- 
ant offered  to  pay  to  the  plaintiff,  but  he  would  not  accept 
it.  The  defendant  claimed  he  had  paid  this  sum,  by  $325 
paid  into  court,  and  by  setting  off  a note  of  plaintiff’s  for  $100; 
which  note  the  plaintiff  admitted  to  be  due,  for  the  balance. 
The  plaintiff* said  that  he  never  told  the  defendant  that  he 
would  not  go  on  under  the  contract ; that  defendant  did  not 
keep  the  20  per  cent,  from  him. 

At  the  close  of  the  plaintiff’s  case  the  counsel  for  the 
defendant  objected  that  there  was  no  evidence  to  go  to  the 
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jury  upon  the  first  count, upon  the  grounds — 1.  That  the  con- 
tract was  by  the  plaintiff  and  the  other  workmen  jointly, 
and  that  the  plaintiff  could  not  sue  alone  upon  it  for  any 
delay,  if  there  was  any.  2.  That  the  delay  was  that  of 
the  bricklayer,  a party  executing  the  contract  with  the 
plaintiff ; and  that  the  plaintiff  should  look  to  him,  and  not 
to  the  defendant.  3.  That  the  evidence  shewed  no  hindrance 
for  which  defendant  was  liable. 

The  learned  Judge  overruled  the  objections,  but  reserved 
leave  to  the  defendant  to  move  to  enter  a nonsuit,  and 
the  case  proceeded. 

The  defendant  was  examined.  He  gave  his  account  of 
the  matter  as  follows  : “ Hughes,  the  bricklayer,  came  into 
my  store  on  the  3rd  of  November,  1871.  He  told  me  he  could 
not  proceed  with  the  building,  as  the  frost  was  so  severe. 
I told  him  I had  nothing  to  do  with  it,  to  go  to  the  archi- 
tect. He  said  he  had  been  at  his  office,  but  could  not  see 
him.  He  asked  me  if  he  should  stop  the  work.  I said  I 
could  not  say  ; that  he  had  to  go  to  the  architect.  I said  I 
did  not  want  the  work  stopped ; that  I wanted  him  to  pro- 
ceed. He  said  he  could  not  do  it,  the  frost  was  so  severe. 
He  said  he  could  not  make  a job  of  it.  He  asked  me 
what  I should  do.  I said  I would  not  take  any  but  a first- 
class  job,  as  he  had  got  his  price  for  such  a job.  He  asked 
me  what  he  was  to  do,  as  he  could  not  make  it  a first-class 
job  I said,  if  it  is  impossible  to  build  it,  I suppose  you 
will  have  to  let  it  alone ; but  I did  not  tell  him  to  do  so. 
He  said  he  would  see  the  architect  about  it.” 

The  architect  being  called,  said  : “ That  on  the  3rd  of 
November,  1871,  the  plaintiff  signed  the  specifications  on  a 
blank  sheet  at  the  end  of  the  specifications,  (at  this  time 
the  contract,  as  it  now  stands,  was  not  drawn  out).  He 
afterwards  signed  the  contract,  on  the  1st.  of  December, 
1871.  This  was  after  Hughes  had  stopped  his  work.  The 
plaintiff,  on  that  day,  called  on  me,  and  said  that  Mr. 
Hughes  and  defendant  had  stopped  the  work.  I was  sur- 
prised, as  I had  heard  nothing  of  it.  I said  I supposed  it 
was  in  consequence  of  the  frost ; but  I did  not  think  the 
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defendant  would  take  any  active  part  without  first  con- 
sulting me,  and  I said  I would  see  him.  The  plaintiff  was 
disappointed  at  the  work  being  stopped,  as  he  said  it 
would  make  a difference  to  him  between  working  in  the 
winter  and  in  the  spring,  and  that  if  the  work  could  be  got 
on  with,  it  should  be.  The  plaintiff  promised  to  see  me 
next  day.  I think  I said  to  plaintiff  he  had  signed  the  con- 
tract at  the  end  of  the  specifications ; but  I had  made  a dif- 
ferent conclusion  at  the  end  of  the  contract,  so  that  each 
contractor  would  have  a separate  contract,  and  I asked  him 
to  sign  it.  He  objected.  I asked  why.  He  said  as  the 
work  was  stopped,  he  would  not  sign  it.  I said,  at  all 
events,  it  could  make  no  difference,  that  he  ought  to  sign 
the  contract,  as  if  the  stoppage  had  not  happened.  The 
plaintiff  said  he  would  be  likely  to  lose  by  the  rise  of 
labour,  and  unless  some  extra  remuneration  was  made  to 
him,  he  would  not  sign.  I asked  him  what  loss  he  would 
be  likely  to  sustain  by  the  rise  of  labor.  He  said,  at  least 
$150.  I said  it  could  not  be  so  much.  I said  I would 
advise  defendant  to  give  him  $100  extra.  The  plaintiff 
was  unwilling  to  sign  then,  unless  a definite  arrangement 
was  made  as  to  what  he  was  to  get.  I then  wrote  my  let- 
ter”, (of  the  1st  December).  “I  presented  the  letter  to  the 
plaintiff,  and  asked  him  if  that  would  suit  his  purpose,  if 
that  was  satisfactory,  and  he  received  it  as  being  satisfac- 
tory. I then  said,  You  will  be  kind  enough  to  sign  the 
contract  where  the  other  contractors  have  signed.  I say, 
most  distinctly,  the  contract  was  signed  by  the  plaintiff, 
after  I had  handed  the  letter  to  him.” 

The  witness  also  stated  that  he  received  a letter  from 
Hughes,  of  December  2nd,  1871.  He  said  he  (Hughes) 
would  stop  the  work,  from  the  frost,  and  he  would  resume 
it  in  the  spring. 

The  witness  gave  more  testimony  relative  to  the  signing 
of  the  contract  by  the  plaintiff  on  the  1st  December,  and  to 
his,  witness’s,  letter  of  that  date  ; but  it  is  unnecessary  to 
set  it  out  in  full. 

At  the  close  of  the  case  the  defendant’s  counsel  renewed 
his  objections  to  the  plaintiff’s  right  to  recover.  The 
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learned  Judge  overruled  the  objections,  but  reserved  leave 
to  defendant  to  move  to  enter  a nonsuit. 

The  learned  Judge  told  the  jury  that  the- contract  was 
several  as  to  each  contractor,  and  that  if  one  contractor 
delayed  another  the  defendant’s  liability  to  the  delayed 
contractor  was  just  the  same  as  if  the  contracts  had  ail  been 
drawn  on  separate  papers  with  each  contractor. 

He  also  told  the  jury  that  there  was  evidence  that  the 
defendant  had  given  time  to  the  bricklayer,  and  so  had 
delayed  the  plaintiff  against  his  will.  He  said  that  even  if 
defendant  had  not  given  timepto  the  bricklayer,  or  had  not 
assented  to  the  delay,  he  would  still  be  liable,  because 
the  plaintiff'  was  entitled  to  be  put  in  possession  of  the 
work  by  the  defendant;  but  he  told  the  jury  that  if  the 
plaintiff  had  agreed  to  take  the  $100  offered  by  the  archi- 
tect by  the  letter  of  the  1st  December,  1871,  in  satisfaction 
of  all  claim  for  extra  wages,  nothing  should  be  allowed  to 
the  plaintiff  upon  that  item. 

The  jury  found  a verdict  for  the  plaintiff  for  $200,  on 
the  first  count,  but  it  did  not  clearly  appear  what 
view  they  took  of  the  architect’s  letter,  agreeing  to  give 
$100  to  cover  excess  in  price  of  labor;  for  the  plaintiff’s 
claim  for  that  item,  and  for  the  advance  in  the  price  of 
materials,  was  $437.50,  for  which  it  appeared  the  jury 
allowed  him  only  $200. 

In  Hilary  Term  M.  C.  Cameron , Q.  C.,  obtained  a rule 
nisi  to  set  aside  the  verdict  for  the  plaintiff,  and  to  enter 
a verdict  for  the  defendant,  pursuant  to  the  leave  reserved, 
or  for  a new  trial  on  the  law  and  evidence,  and  for 
misdirection. 

In  the  same  term,  Harrison,  Q.  C.,  shewed  cause.  The 
evidence  shews  that  the  plaintiff  never  would  have  entered 
into  the  contract  had  he  known  that  he  would  have  had  to 
wait  until  spring,  as  his  whole  intention  was  to  do  the 
work  in  the  winter,  when  labour  and  materials  were  cheap, 
but  by  defendant  giving  time  to  the  bricklayer  until  the 
spring,  as  the  plaintiff’s  work  was  contingent  on  that 
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of  the  bricklayer,  he  was  delayed  until  then,  when  labour 
had  risen.  As  the  defendant  caused  the  delay  by  giving 
time  to  the  bricklayer,  he  is  liable : Roberts  v.  Bury  Com- 
missioners, L.  It.  4 C.  P.  755,  L.  R 5 C.  P.  310 ; Holme  v. 
Guppy,  3 M.  & W.  387 ; McDonald  v.  Canada  Southern  R. 
W.  Co.,  33  U.  C.  R 313  ; Ludlow  v.  McCrea,  1 Wend.  228 ; 
Papps  v.  Melville,  16  U.  C.  R.,  124.  The  defendant, however, 
contended  that  the  contracts  were  all  joint  contracts,  and 
therefore  the  plaintiff  could  not  sue  alone,  and,  at  all  events, 
that  the  bricklayer,  and  not  the  defendant,  was  liable ; but 
the  language  of  the  contract,  as  well  as  the  circumstances 
under  which  it  was  executed,  and  the  fact  of  their  being 
no  community  of  interest,  clearly  shews  that  the  contracts 
are  several  and  not  joint.  Even  were  the  word  joint  used, 
as  there  is  no  community  of  interest  the  contracts  would 
still  be  several.  The  defendant  is  severally  liable  to  each 
contractor  for  any  delay  caused  by  him : Corporation  of 
Essex  v.  Bullock,  11  C.  P.  323  ; lladdon  v.  Ayers,  1 E.  & 
E.  148 ; Keightley  v.  Watson,  3 Ex.  716. 

M.  C.  Cameron,  Q.  C.,  contra.  The  architect’s  evidence 
shews  that  the  plaintiff  did  not  sign  the  contract  until 
after  the  work  was  stopped,  and  it  was  for  this  reason  that 
he  at  first  refused ; but  on  the  architect  writing  that  he 
would  advise  the  payment  of  Si  00  for  the  delay,  and  on 
his  undertaking  to  see  it  paid,  the  plaintiff  signed  the  con- 
tract, and  accepted  this  amount  in  satisfaction  of  his  loss.  The 
defendant  never  gave  time  to  or  interfered  with  the  brick- 
layer. All  that  he  said  was  that  the  work  must  be  prop- 
erly done,  and  if  it  could  not  be  done  in  the  winter  on 
account  of  the  severity  of  the  weather,  he  supposed  he 
would  have  to  wait  till  the  Spring.  His  act  simply 
amounted  to  saying  that  he  would  not  sue.  The  plaintiff, 
however,  as  appears  from  his  own  evidence,  knew  that  on 
account  of  the  severity  of  the  weather  the  work  could  not 
be  done,  and  particularly,  as  it  was  pointed  work.  The 
bricklayer  had  a reasonable  time  to  do  the  work,  and  as  the 
delay  was  caused  by  the  severity  of  the  weather,  there  can 
be  no  liability.  The  next  point  is,  that  the  contract  was 
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a joint,  and  not  a several  contract.  The  language  used 
“we,”  &c.,  shews  it  is  a joint  contract.  It  is  a joint  con- 
tract by  all  the  contractors  to  do  the  work  by  a particular 
time  named,  and  for  an  aggregate  sum.  It  is  also  a separ- 
ate contract  for  each  to  do  his  particular  work  by  the  time 
named,  each  guaranteeing  the  work  of  the  other.  More- 
over, as  the  delay  was  that  of  the  bricklayer,  the  action 
should  have  been  against  him,  and  not  against  the  defend- 
ant : Mansell  v.  Burredge,  7 T.  R.  352 ; Yates  et  al.  v. 
Law,  25  U.  C.  R.  562;  Sorsbie  v.  Park,  12  M.  & W.  156; 
Bradburne  v.  Bot field,  14  M.  & W.  559  ; Keightley  v. 
Watson,  3 Ex.  716;  Fellv.  Gosling  Ex.  185;  Hopkinson 
v.  Lee,  6 Q.  B.  964. 

Hagarty,  C.  J. — I think  we  must  regard  the  position  of 
the  parties  in  this  light.  The  contract  is  several  as  regards 
the  individual  right  to  sue,  but  we  cannot  overlook  its  real 
nature. 

We,  A.,  the  mason,  and  B.,  the  carpenter,  agree  with  C., 
the  plain  tiff,  as  follows : I,  the  mason,  will  do  all  the  stone 
and  brick-work  of  your  house ; and  I,  the  carpenter,  will 
do  the  wood-work  of  your  house,  each  by  a day  named. 
The  law  adds  this  term  : I,  the  defendant,  will  undertake  not 
to  delay  or  impede  you,  or  either  of  you,  in  your  respective 
work. 

If  the  mason  cannot,  from  a cause  over  which  none  have 
a control,  proceed  with  the  brick-work,  so  as  to  make  it  a 
reasonably  good  job,  he  cannot  have  the  place  ready  for  the 
carpenter’s  work,  and  the  latter  is  thus  delayed. 

I am  unable  to  see  how  the  defendant,  the  employer,  can 
guarantee  the  carpenter  against  such  a contingency. 

I have  no  doubt  the  carpenter  could  urge  this  state  of 
things,  and  successfully,  in  his  defence,  if  sued  for  not  com- 
pleting his  work  by  the  day  named. 

I think  the  defendant  has  the  right  to  say  that  he  has 
not  been  guilty  of  any  default  in  his  implied  contract. 

Gwynne,  J. — I entertain  no  doubt  that  the  contracts 
contained  in  the  instrument  are  several  contracts  between 
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the  respective  tradesmen  executing  it  and  the  defendant. 
The  interests  are  quite  distinct,  and  the  language,  as  well 
as  the  circumstances  attending  the  execution,  each  party 
tendering  separately,  shews  very  clearly  the  intention  of 
the  parties  to  he  that  the  contracts  should  be  several : 
Haddon  v.  Ayers,  1 E.  & E.  148 ; Corporation  of  Essex  v. 
Bulloch,  11  C.  P.  323;  Keightley  v.  Watson,  3 Ex.  722. 

The  contract  appears  to  me  to  be  a sort  of  cooperative 
contract,  wherein  each  tradesman  for  himself  contracts  that, 
in  so  far  as  depends  upon  him,  the  work  contracted  to  be 
done  by  him  shall  be  done  in  such  time  that  the  whole 
work,  namely,  the  completed  house,  maybe  finished  by  the 
time  named,  namely,  the  5th  of  June,  1872,  not  a joint 
contract  by  all  that  the  work  shall  be  finished  by  that 
time,  nor  a separate  contract  by  any  one  that  his  particular 
work  shall  be  finished  by  that  time. 

I am  of  opinion,  also,  that  upon  the  authority  of  Yates 
et  at.  v.  Lau v,  25  U.  C.  ft.  562,  an  implied  contract  arises 
between  the  defendant  and  each  contractor  separately,  that 
he  shall  not  be  wrongfully  or  unreasonably  delayed  in  the 
carrying  out  of  his  contract ; but  this,  I think,  is  the  extent 
of  the  implied  undertaking.  Each  contractor  is  subject  to 
the  reasonable  control  of  the  defendant  as  to  the  order  in 
which  the  work  shall  be  gone  on  with,  and  to  a reasonable 
extent  as  to  the  time,  according  to  the  seasons  or  other- 
wise : Lake  v.  Cameron,  18  U.  C.  R 622. 

Now,  the  defendant  was  entitled  to  have  a good  job, 
such  as  he  had  contracted  for,  executed,  which  the  evi- 
dence of  Hughes  seems  to  establish  he  could  not  have  had 
by  reason  of  the  severity  of  the  frost,  if  the  work  had  been 
proceeded  with.  I gather,  indeed,  from  the  plaintiff’s  own 
evidence,  that  the  work  required,  being  brick  pointed,  could 
not  advantageously  have  been  done  in  the  winter,  although 
plain  brick  work  might  have  been ; but  the  defendant  was 
entitled  to  have  the  work  he  contracted  for  executed  in 
the  best  and  most  workmanlike  and  proper  manner,  and  if 
the  frost  was  so  severe  that  he  could  not  have  the  work 
which  he  contracted  for  executed  in  a proper  manner,  if 
16 — VOL.  XXIV  C.P. 
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done  during  the  winter,  any  delay  arising  by  reason  of  the 
frost  was  reasonable,  and  did  not  impose  any  liability  upon 
the  defendant,  whether  he  consented  or  not  to  the  delay. 

I think,  therefore,  that  there  has  been  a miscarriage  in 
the  manner  in  which  the  first  count  was  left  to  the  jury, 
and  that  there  should,  therefore,  be  a new  trial,  and  that 
the  jury  should  be  told  that  if  the  delay  of  Hughes  was 
reasonable,  having  regard  to  the  work  he  had  contracted  to 
perform  and  to  the  state  of  the  weather,  as  to  which  there 
seems  to  be  no  contradiction  in  the  evidence,  the  defendant 
is  not  liable,  and  that  their  verdict  should  be  for  him  in  such 
case. 

There  must  therefore  be  a new  trial  upon  the  first  count. 

Galt,  J.,  concurred. 

Rule  absolute. 


Draper  v.  Holborn. 

Contract  for  lease — Rent  to  be  paid  by  clearing — Eviction — Right  to  recover 
for  work  done. 

Where,  under  a parol  agreement  for  a lease,  made  between  defendant  and 
plaintiff  for  ten  years,  on  the  terms  of  the  plaintiff  clearing,  or  paying 
a rental  either  in  clearing  or  in  money,  the  plaintiff  entered  into  pos- 
session, and  after  clearing  a certain  number  of  acres,  the  defendant  sold 
the  lot,  and  the  purchaser  ejected  the  plaintiff.  Held,  that  the  plaintiff 
could  not  recover  under  the  agreement,  not  being  in  writing ; nor  under 
the  common  counts  for  the  value  of  his  services,  for  the  clearing  of  the 
land,  was  not  the  primary  service  for  which  the  lease  was,  after  the  per- 
formance of  the  work,  to  be  given  as  a mode  of  compensation  ; but  the 
lease  was  the  primary  thing  contracted  for,  and  the  work  was  reserved 
as  a rent  from  year  to  year. 

Semble,  that  the  plaintiff’s  remedy,  if  any,  was  for  specific  performance  of 
the  agreement  against  the  purchaser,  who  had  purchased  with  notice  of 
the  plaintiff  being  in  possession. 

Semble,  per  Hagarty,  C.  J. , that  if  the  bargain  had  been  for  work  to  be 
done  by  plaintiff  in  clearing  the  land,  to  be  paid  for  by  allowing  him  to 
occupy,  and  defendant  had  prevented  the  occupation,  t ie  plaintiff  might 
have  recovered  the  value  of  the  work. 


Declaration:  1.  That  the  defendant  agreed  with  the 
plaintiff  that  if  the  plaintiff  should  clear  and  fence  certain 
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lands,  he  should  be  allowed  to  occupy  all  land  so  cleared 
for  ten  years;  and  although  the  defendant  permitted  the 
plaintiff  to  occupy  for  three  years,  he  did  not  allow  him 
to  occupy  for  the  residue  of  the  time,  whereby  the  plain- 
tiff has  lost  the  use  of  the  land  and  his  labour. 

Common  counts. 

Pleas.  To  first  count : non  assumpsit.  Toj  common 
counts  : never  indebted.  Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1874. 

It  appeared  that  the  defendant  owned  lot  number  4,  in 
the  4th  concession  of  the  township  of  North  Gwiliimbury, 
containing  about  177  acres,  and  had  demised  the  west  half 
to  one  Hover,  and  the  south  half  to  one  Young,  for  terms 
of  ten  years,  upon  clearing  leases : that  is  to  say,  the  tenants 
to  clear  and  fence  three  acres  in  each  and  every  year  of  the 
term,  or  pay  $30  a year  rent. 

In  1869  the  plaintiff  wished  to  obtain  from  the  defen- 
dant a like  lease  of  part  of  the  same  lot ; and  some  negotia- 
tions took  place  between  them  with  that  view.  The 
account  given  by  the  plaintiff  was  that  the  defendant  told 
him  to  go  on  and  clear,  and  that  he,  the  defendant,  would 
stand  between  him,  the  plaintiff,  and  harm ; and  that  upon 
the  plaintiff  replying  that  the  tenants  might  not  want  him 
to  go  on,  the  defendant  gave  him  a letter  to  take  to  the 
tenants,  upon  seeing  which,  he  said,  they  would  let  him  go 
on.  The  plaintiff  accordingly  went  to  Young,  who  refused 
to  let  him  go  on  his  half;  but  Hover  said  that  he  might  go 
on  his  half,  the  north  half,  as  the  land  was  of  no  use  to  him. 
After  Young  refused  to  let  the  plaintiff  go  upon  his  half, 
the  defendant  wrote  to  the  plaintiff  a letter  dated  the  24th 
December,  1869,  which  was  as  follows  : 

“ Mr.  Draper, 

“ Sir, 

“ Mr.  Young  knows  that  I have  the  right  to 
let  you  or  any  other  person  clear  the  rest  of  the  lot  west  of 
the  thirty  acres  he  has  to  clear ; J ohn  Hover  the  same.  It 
is  not  in  the  lease,  but  that  was  the  understanding.  If 
Mr.  Young  sticks  to  the  lease,  I will  have  to  do  the  same.. 
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I agreed  with  Mr.  Draper  and  Mr.  Sweet  to  clear  the  rest 
of  the  lot  west  of  theirs.  If  Mr.  Young  will  not  let  any 
one  go  on,  I shall  expect  him  to  clear  or  pay  the  damage. 
There  is  betwixt  twenty  and  thirty  acres  west  of  Hover’s 
you  might  clear.  If  Hover  sells  his  right,  I shall  expect 
the  party  to  fulfil  the  lease.  Mr.  Draper  knows  the  terms 
I said  I would  let  him  have  it  on  the  front.  Please  let 
Andrew  Young  see  this  letter.  I hope  Mr.  Young  will 
consider,  and  do  that  which  is  just  and  right. 

“ Yours  truly, 

(Signed)  " Thomas  Holborn.” 

This  letter  was  delivered  to  the  plaintiff,  to  whom  it  was 
addressed. 

The  plaintiff  said  that  Hover  having  consented  to  his 
clearing  on  the  north  half,  he  accordingly  did  so,  and 
that  he  cleared  fifteen  acres,  which  he  had  for  three  years, 
when  the  defendant  sold  the  lot,  subject  to  the  leases  to 
Young  and  Hover,  to  one  Deverill,  who  served  the  plaintiff 
with  the  following  notice : — 

“ April  26,  1873. 

“Mr.  Draper, 

“ Dear  Sir, 

“ As  I have  purchased  lot  number  4,  in  the 
4th  concession  of  North  Gwillimbury,  and  I am  informed 
that  you  profess  to  have  a claim  on  the  said  lot,  of  about 
fifteen  acres,  on  the  north  hundred  of  the  said  lot,  I hereby 
forbid  you  trespassing  on  the  said  lot,  without  my  consent 
nr  order. 

“ Yours  truly, 

(Signed)  “ Wm.  Deverill.” 

The  plaintiff  thereupon  brought  this  action,  seeking 
pecuniary  compensation  for  not  having  the  lease  for  the 
residue  of  the  ten  years,  as  he  says  was  agreed  upon. 

One  Smith,  who  was  called  as  a witness  by  the  plaintiff, 
said  that  he  was  present  when  the  plaintiff  and  the  defen- 
dant were  bargaining : that  “ it  appeared  that  the  defendant 
had  given  a lease  to  another  man,  and  if  the  tenant  would  let 
him  go  on  to  clear  he  was  to  have  the  use  of  the  land.  He 
was  to  have  whatever  land  he  cleared  up  for  ten  years.  The 
defendant  went  on  and  cleared  fifteen  acres.  Hover  and 
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Young  then  had  the  lot,  Hover  the  north  half,  and  Young 
the  south  half.  The  plaintiff  wanted  the  land  on  the  same 
terms  as  they  had  it.  He  was  to  have  the  land  for  ten  years. 
He  was  to  clear  fifteen  acres,  but  did  not  say  when.  The 
clearance  was  to  be  the  rent.  The  defendant  wrote  a letter 
to  the  tenants.  He  said  to  the  plaintiff*  that  he  would 
guarantee  they  would  let  him  on.  The  plaintiff*  said  he 
would  take  it  for  ten  years  on  same  terms  as  Hover  and 
Young,  but  as  three  years  of  their  leases  were  gone,  he  would 
have  it  three  years  beyond  their  time,  ten  years  in  all ; 
that  defendant  replied  that  if  the  tenants  would  let  plain- 
tiff go  on,  he  would  guarantee  him  he  should  have  it  for 
ten  years.  He  was  to  lease  the  west  part.  He  was  to  lease 
first  what  he  cleared  for  ten  years.” 

The  plaintiff’s  son,  who  was  also  called  as  a witness,  said 
that  he  was  present  when  the  bargain  was  made  : that  it 
was  made  at  Smith’s ; that  the  defendant  told  the  plain- 
tiff* to  go  on  and  clear,  and  that  he  should  have  the  use  of 
it  for  ten  years.  Hover  and  Young  were  in  possession 
under  leases.  The  plaintiff  said  perhaps  they  would  not 
let  him  go  on.  The  defendant  said  he  would  give  his  father 
a letter,  which  he  was  to  give  to  Hover  and  Young.  The 
defendant  gave  him  a letter.  This  was  in  December,  1869. 
Young  would  not  let  them  go  on  his  part,  but  Hover 
allowed  them  to  go  on. 

The  defendant,  being  sworn  on  his  own  behalf,  produced 
the  leases  to  Hover  and  Young,  for  the  north  and  south  halves 
respectively,  dated  the  first  of  April,  1867,  for  ten  years, 
rendering  the  yearly  rent  of  $30,  or  to  clear  and  fence  three 
acres  in  each  and  every  year  during  the  term,  to  be  fenced 
in  five  six  acre  fields,  at  the  end  of  the  term. 

The  defendant  said  that  Hover  and  Young  did  not  clear 
as  agreed,  and  that  the  plaintiff  proposed  to  go  on  and  clear 
upon  the  same  conditions  that  they  were  in  upon : that 
defendant  told  him  he  could  not  give  any  writings : that  if 
they  would  give  up  part  of  the  land,  the  defendant  would 
give  the  plaintiff  writings:  that  the  plaintiff  never  asked  him 
for  writings  : that  he  supposed  plaintiff  to  be  under  Hover’s. 
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lease : that  he  went  to  Hover  for  rent,  and  that  he  said 
that  he  and  the  plaintiff  had  done  enough  clearing  or  nearly 
so  to  satisfy  the  lease.  No  one  performed  the  terms  of  the 
leases.  He  said  that  he  told  the  plaintiff  that  if  the  ten- 
ants would  give  up  any  part,  he,  the  defendant,  would 
arrange  with  the  plaintiff,  but  not  unless  he  could 
arrange  with  the  tenants.  The  defendant  sold  to  Deverill, 
subject  to  the  leases  of  the  first  of  April,  1867. 

Deverill  was  also  called,  and  said  that  he  bought  the 
place,  subject  to  the  two  leases  to  Young  and  Hover. 
Before  his  purchase  he  saw  the  tenants,  but  did  not  see  the 
plaintiff,  but  he  heard  from  the  tenants  of  his  being  on  the 
place,  and  he  insisted  upon  an  abatement  of  $420,  by 
reason  of  the  leases. 

After  his  purchase  he  saw  the  plaintiff  and  told  him  that 
he,  Deverill,  had  purchased,  whereupon  the  plaintiff  told 
him  that  he  had  possession  and  had  sowed  a part.  To 
which  Deverill  replied  that  he  did  not  care  so  as  the  leases 
were  carried  out  by  the  tenants,  or  by  him.  He  said  that 
he  bought  Hover  out  a few  days  before  he  saw  the  plain- 
tiff ; that  Hover  claimed  those  fifteen  acres  as  his ; that 
when  he,  Deverill,  saw  the  plaintiff  on  the  place  the  plain- 
tiff did  not  assert  under  whom  he  was  there,  namely, 
whether  under  the  defendant  or  Hover  The  plaintiff’s 
clearance  was  twenty  or  thirty  rods  from  Hover’s.  The 
plaintiff  did  not  tell  Deverill,  that  he,  plaintiff,  was  to  stay 
there  for  ten  years.  Hover  had  told  Deverill  that  the 
plaintiff  had  cleared  the  fifteen  acres  to  help  him  Hover  to 
clear,  and  Deverill  told  Hover  that  if  these  fifteen  acres 
were  his  he  would  give  him  $50  for  them,  but  he  did  not 
pay  him  the  amount  because  he  feared  that  he,  Hover,  had 
made  some  agreement  with  the  plaintiff,  and  shortly  after 
Hover  cleared  out. 

On  the  1 6th  or  17th  of  May,  about  three  weeks  after  De- 
verill’s  first  interview  with  the  plaintiff,  he  saw  him  again, 
when  the  plaintiff  asked  him  to  let  him,  the  plaintiff,  stay 
on  the  place  under  the  old  agreement — that  is  to  say,  as 
Deverill  understood,  under  the  leases ; to  which  Deverill  re- 


DRAPER  V.  HOLBORN. 


127 


plied  that  he  would  not  do  so,  unless  the  plaintiff  came  under 
him,  Deverill,  which  plaintiff  said  he  would  not  do  ; there- 
upon Deverill  said  that  he  would  take  possession,  to  which 
the  plaintiff  replied  that  he  would  have  nothing  to  do  with 
it,  and  then  Deverill  took  possession. 

It  was  objected  for  the  defendant  that  there  could  be  no 
recovery  for  work  and  labour;  that,  as  to  the  special 
count,  the  bargain  was  void  under  the  Statute  of  Frauds, 
and  no  action  lay  on  it. 

The  plaintiff  insisted  that  as  the  consideration  on  which 
the  plaintiff*  cleared  the  fifteen  acres  failed,  he  was  entitled 
to  be  paid  on  a quantum  meruit. 

Leave  was  reserved  to  move  to  enter  a nonsuit. 

It  was  left  to  the  jury  to  find  whether  the  bargain  was 
absolutely  to  give  the  land  to  the  plaintiff  for  ten  years, 
for  clearing  it,  as  he  asserted;  or  whether  it  was  only  given 
conditionally,  if  the  plaintiff  could  arrange  with  the  tenants, 
so  that  if  he  arranged  with  them  he  could  enter  and  clear 
as  they  did ; and  to  assess  the  value  of  the  work  done  in 
clearing. 

The  jury  found  for  the  plaintiff,  with  $200  damages. 

In  this  term  Harrison,  Q.  C.,  obtained  a rule  nisi  on  the 
leave  reserved,  or  for  a new  trial  on  the  law,  evidence,  and 
weight  of  evidence. 

In  the  same  term  M.  C.  Cameron,  Q.  C.,  shewed  cause. 
The  plaintiff  does  not  rely  on  the  first  count,  but  he  is 
clearly  entitled  to  recover  the  value  of  his  services  under 
the  common  counts.  The  contract  was,  that  if  the  plaintiff 
would  clear  and  fence  the  land,  the  defendant  would  give 
him  a lease  for  ten  years,  and  the  defendant,  after  the 
plaintiff  had  gone  on  the  land  and  performed  his  part  of 
the  contract,  puts  an  end  to  the  contract.  The  law  is 
clearly  laid  down  that  where  the  special  contract  is  put  an 
end  to,  and  the  employer  has  derived  some  benefit  from  the 
work  done  under  it,  he  is  liable  upon  an  implied  pro- 
mise to  make  reasonable  remuneration  in  respect  thereof: 
Add.  on  Contracts,  6th  ed.,  23 ; Inchbald  v.  Western  Neil- 
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gherry  Coffee  Co.,  17  C.  B.  N.  S.  733;  Bartholomew  v; 
Markwick,  15  C.  B.  N.  S.  711. 

Harrison,  Q.  C.,  contra.  The  plaintiff  cannot  recover  on 
the  special  contract,  as  the  evidence  shews  that  there  was 
no  such  agreement  as  the  plaintiff  contends  ; at  all  events 
it  is  void  by  the  Statute  of  Frauds.  As  to  the  common 
counts,  he  clearly  cannot  recover  the  value  of  his  services. 
It  is  laid  down,  that  where  a person  promises  to  lease  land 
to  another,  who  pays  a certain  sum  down,  and  goes  into 
possession,  and  default  is  made  in  giving  the  lease,  he  can- 
not rescind  the  contract  and  recover  the  money  paid  under 
the  common  counts;  or  where  a person  enters  into  a 
written  agreement  for  the  purchase  of  land,  and  pays  down 
a deposit,  and  is  placed  in  possession,  and  the  purchase 
afterwards  fails,  he  cannot  sue  under  the  common  counts 
for  his  deposit.  The  same  rule  would  apply  to  work  and 
labour : Blackburn  v.  Smith,  2 Ex.  783 ; Hunt  v.  Sills, 
5 East  449;  Beed  v.  Blandford,  12  Y.  & J.  278;  Wright 
v.  Stavert,  2 E.  & E.  721. 

Hagarty,  C.  J. — The  circumstances  of  this  case  are 
peculiar.  The  contract  cannot  be  enforced,  not  being  in 
writing. 

The  plaintiff  was  not  bound  to  clear  any  land,  it  was 
wholly  optional  with  him  to  do  so  or  not ; but  he  says  the 
defendant  promised  that  whatever  he  did  clear,  he  was  to 
enjoy  for  ten  years. 

It  would  seem  from  the  evidence,  that  but  for  the  sale 
to  Deverill  the  plaintiff  would  have  probably  enjoyed  his 
clearance  for  the  stipulated  term,  for  he  had  no  interruption 
from  Young  or  Hover. 

It  is  quite  true  that  payment  in  money  for  the  work  of 
clearing  was  not  in  the  contemplation  of  the  parties.  That 
however  has  not  always  prevented  the  subsequent  implica- 
tion by  law  of  a contract  to  pay. 

Martin,  B.,  in  Harrison  v.  James,  7 H.  & N.  804,  says, 
at  page  808,  “ I can  well  understand  that  if  a person  agree 
to  build  a house  upon  the  land  of  another  for  a certain 
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sum,  to  be  paid  by  instalments,  if  the  owner  of  the  land 
absolutely  prohibits  the  builder  from  completing  the 
house,  he  would  be  entitled  to  recover  compensation  for 
what  he  had  done,  because  it  was  agreed  that  he  should 
be  paid  in  a particular  way  and  the  other  party  prevented 
him  from  earning  the  money  in  that  way.  So  if  a person 
is  let  into  possession  of  land  under  a proposed  lease,  I can 
well  understand  how  he  is  bound  to  pay  for  the  occupation 
of  the  land.” 

I presume  if  a man  verbally  agreed  to  let  another  have 
his  house  for  five  years,  paying  no  rent,  on  condition  of  the 
tenants  spending  so  much  a year  in  improvements,  if  the 
tenant  occupied,  say  four  years,  and  left  refusing  to  do  any 
of  the  improvements,  the  owner  could  recover  from  him 
for  reasonable  use  and  occupation,  though  the  payment  of 
rent  was  no  part  of  the  express  bargain. 

So,  in  further  illustration  of  Baron  Martin’s  view,  if  A. 
verbally  agree  with  B.  that  the  latter  shall  build  a house 
on  A.’s  land,  in  consideration  of  which  it  is  agreed  that  B. 
may  have  the  house  and  sufficient  ground  for  ten  years  ; 
and  B.  builds  the  house,  but  A.  refuses  to  allow  him  to  oc- 
cupy, I think  he  might  then  recover  the  value  of  the  work. 

If  he  were  ejected  after  three  years’  occupation,  it  may 
be  that  he  could  still  recover,  less  the  value  of  his 
occupation. 

But  can  we  on  the  evidence  view  the  case  in  this 
aspect  ? I fear  not.  It  rather  seems,  as  my  brother  Gwynne 
puts  it,  that  the  contract  was  not  to  clear  land  to  be  paid 
for  by  permission  to  occupy,  but  a contract  to  get  a lease 
like  the  other  tenants—  a contract  for  a term,  on  terms  of 
clearing,  or  paying  a rental  either  in  clearing  or  in  money. 

In  fact,  as  the  first  witness,  Smith,  described  it,  “ The 
defendant  told  me  that  the  plaintiff  was  coming  to  him  to 
take  land  to  clear,”  and  the  bargain  was,  “ that  the  plaintiff 
was  to  have  the  land  for  ten  years.”  This  was  when  the 
plaintiff  and  the  defendant  were  together  before  Smith. 

The  plaintiff  says,  “ I was  to  clear  land  on  the  west  end,, 
any  quantity  I had  a mind  to  clear,  and  if  I cleared  I was 
17 — VOL.  XXIV  c.p. 
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to  have  the  use  of  it  for  ten  years.”  The  various  discus- 
sions about  the  apprehended  dissent  or  interference  of  the 
existing  tenants,  all  point  to  an  interruption  of  the  term, 
not  to  a mere  preventing  of  the  performance  of  work  to  be 
done  by  one  man  for  another. 

If  it  were  a contract  for  work  merely,  to  be  paid  for 
in  a particular  manner,  the  natural  provision  would  have 
been  that  if  plaintiff  could  not  get  the  occupation  he 
should  be  paid  in  the  ordinary  way. 

In  this  view  I concur  with  some  reluctance,  in  the  result 
that  the  plaintiff’s  only  remedy  would  be  to  compel  specific 
performance,  and  if  so,  the  claim  should  be  against  Deverill, 
instead  of  the  defendant. 

Unless  we  can  assume  the  effect  of  the  bargain  between 

O 

the  parties  to  have  been  that  the  plaintiff*  was  engaged  to 
clear  the  land  for  the  defendant,  and  as  payment  or  value 
therefor  he  was  to  be  allowed  to  occupy  the  clearance  for  a 
named  time,  I can  see  no  legal  ground  on  which  to  rest  his 
right  to  recover. 

If  the  dealing  between  them  was  of  that  kind,  we  might 
possibly,  I think,  uphold  the  verdict. 

Gwynne,  J. — The  proper  conclusion  to  draw,  as  it  appears 
to  me,  from  all  the  evidence,  is  that  the  plaintiff  was  bar- 
gaining to  obtain  a lease  similar  to  those  wdiich  he  knew 
had  been  granted  by  the  defendant  to  Hover  and  Young, 
that  is  to  say,  a lease  for  ten  years,  arid  that  the  clearing  of 
a specified  number  of  acres  per  annum  should  be  taken  by 
the  landlord  in  lieu  of  rent.  The  clearing  of  the  land  for 
the  defendant  was  not  the  primary  service  to  be  rendered 
or  work  done  for  which  the  lease  was,  after  the  performance 
of  the  work,  to  be  given  as  a mode  of  compensation,  but 
the  lease  was  the  primary  thing  contracted  for,  and  the 
work  was  to  be  reserved  as  a rent  from  year  to  year,  during 
each  year  of  the  term.  The  contract  was  for  an  interest  in 
land,  for  a term  of  ten  years,  whether  the  defendant  agreed 
absolutely,  as  found  by  the  jury,  to  guarantee  the  plaintiff 
the  enjoyment  of  the  land  for  the  term  of  ten  years,  not- 
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withstanding  the  opposition  of  the  tenants  Hover  and 
Young,  or  only,  as  the  defendant  himself  swore,  to  guarantee 
him  in  the  enjoyment  in  the  event  of  his  making  an 
arrangement  with  the  tenants  to  enable  the  defendant  to 
do  so. 

In  this  view  of  the  case  it  appears  to  me  to  be  clear  that 
the  plaintiff  cannot  recover  at  law  as  upon  a quantum 
meruit,  for  work  done  in  clearing  the  fifteen  acres,  which 
he  appears  to  have  cleared  upon  his  own  shewing  under 
this  agreement  for  a lease.  But,  further,  it  appears  to  me 
from  the  evidence  of  Smith,  the  plaintiff  him  seif,  and  his 
son,  taken  in  connection  with  the  terms  of  the  letter  of  the 
24th  of  December,  1869,  written,  addressed,  and  delivered 
by  the  defendant  to  the  plaintiff,  that  the  proper  inference 
to  draw  as  to  the  terms  of  the  actual  contract  between  the 
plaintiff  and  the  defendant  is  that,  although  from  some 
verbal  understanding  which  the  defendant  insisted  was 
come  to  between  himself  and  the  tenants  at  the  time  of 
executing  the  leases,  to  the  effect  that  although  the  leases 
in  terms  covered  respectively  the  wh’ole  of  the  north  and 
south  halves,  yet  the  defendant  was  to  be  at  liberty  to 
make  to  other  persons  leases  similar  to  those  made  to  Hover 
and  Young,  so  however  as  not  to  interfere  with  them 
respectively,  nevertheless  it  was  well  known  to  the  plain- 
tiff that  in  fact  the  leases  to  Hover  and  Young,  respectively, 
did  give  them  absolute  control  of  the  respective  north  and 
south  halves  of  the  lot,  so  as  to  enable  them,  if  they  should 
think  fit,  to  prevent  the  defendant  executing  effectually 
any  such  other  leases  ; and  that  therefore  it  was  necessary 
for  the  plaintiff,  before  he  could  come  to  any  effectual 
and  complete  arrangement  with  the  defendant,  to  make 
terms  first  with  the  tenants,  or  one  of  them,  to  obtain  a sur- 
render of  a portion  of  the  half  of  the  lot  held  by  them 
respectively. 

If  I could  see  that  the  plaintiff*  has  here  a claim  for  a 
purely  money  demand,  founded  upon  equitable  considera- 
tions merely,  we  might,  under  the  second  section  of  36 
Yic.  ch  8,  “ The  Administration  of  Justice  Act  of  1873,” 
grant  him  relief  in  this  action.  It  is  there  enacted  that 
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“ any  person  having  a purely  money  demand  may  proceed 
for  the  recovery  thereof  by  an  action  at  law,  although  the 
plaintiff’s  right  to  recover  may  be  an  equitable  one  only, 
and  no  plea,  demurrer  or  other  objection  on  the  ground  that 
the  plaintiff’s  proper  remedy  is  in  the  Court  of  Chancery, 
shall  be  allowed  in  such  action.” 

But  here  it  appears  that  the  purchaser  from  defendant, 
namely,  Deverill,  had  actual  notice  of  the  fact  that  the 
plaintiff  was  in  possession  of  these  fifteen  acres.  He  was  so 
informed  by  the  tenants,  or  one  of  them.  Having  such 
notice  Deverill  was  bound  to  enquire  into  and  inform  him- 
self thoroughly  of  the  plaintiff’s  claim,  and  right  to  such 
possession,  under  penalty,  in  default  of  his  so  doing,  of  being 
made  subject  in  a Court  of  Equity  to  the  same  relief  which 
the  plaintiff*  could  substantiate  against  the  defendant  from 
whom  Deverill  purchased.  And,  as  it  seems  to  me,  the  plain- 
tiff’s claim  for  relief,  if  any  he  has,  would  be  for  specific 
performance  of  the  agreement  for  the  lease,  which,  Deverill, 
having  had  notice  of  plaintiff’s  possession,  would  be  as  liable 
to  grant  as  the  defendant  would  have  been  had  the  fee  still 
remained  in  him.  But  the  very  foundation  of  this  equity 
would  depend  upon  the  plaintiff  establishing  that  the 
arrangement  he  had  made  with  Hover  was  of  such  a nature 
as  to  enable  the  defendant  to  give  a lease  to  the  plaintiff  of 
part  of  the  land  already  comprised  in  Hover’s  lease ; and, 
in  the  absence  of  an  actual  surrender  by  Hover,  I do  not 
see  how  that  relief  could  be  granted,  unless  Hover  should 
be  a party  consenting  or  bound  by  the  decree.  So  far  as 
we  at  present  know  it  may  be  quite  possible  that  what 
Deverill  says  Hover  informed  him  as  to  the  clearing  of  the 
fifteen  acres  by  the  plaintiff  is  true,  namely,  that  it  was 
done  by  the  plaintiff  under  an  arrangement  with  Hover  as 
part  of  Hover’s  rent  to  be  reserved  under  his  lease. 

As  the  case  stands  at  present,  I think  the  rule  must  be 
made  absolute  for  entering  a nonsuit. 

Galt,  J.,  concurred. 

Rule  absolute. 
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M A.  Campbell  y.  The  National  Life  Insurance 
Company. 

Insurance  Company — Acceptance  of  premiums  after  time  elapsed — Proviso  as 
to  insured  being  in  good  health — Meaning  of. 

By  the  non-paymeu ; of  the  renewal  premiums  at  the  stipulated  times,  a 
policy  of  life  insurance  became  forfeited.  The  policy  provided  that  pay- 
ment if  made  when  over  due,  would  not  be  considered  as  continuing  the 
policy  unless  the  insured  was  in  good  health  at  the  time  ; but  the  prac- 
tice of  the  company  was  to  receive  payment  of  such  premiums,  and  to 
issue  the  renewal  receipts  within  thirty  days  after  the  stipulated  times, 
provided  the  insured  were  then  in  good  health:  Held,  that  the  proviso  as 
to  the  insured  being  in  good  health,  did  not  apply  to  his  actual  state,  but 
to  the  general  understanding  of  the  parties  and  their  consequent  action 
thereon. 

Where,  therefore,  at  the  time  of  paying  the  premium  and  giving  the 
receipt,  the  insured  had  in  fact  received  an  injury  which  soon  after 
resulted  in  death  ; but  it  clearly  appeared  that  no  danger  was  anticipa- 
ted by  either  the  insured  or,  his  medical  attendant,  or  by  the  defendants 
themselves,  who  had  made  enquiry  and  had  full  knowledge  of  his  con- 
dition : Held,  that  the  payment  was  good,  and  the  forfeiture  waived. 

Held , also,  that  the  proviso  as  to  the  insured  being  in  good  health,  was  to 
guard  against  frauds  committed  on  the  company,  and  not  to  prevent  the 
company  themselves,  when  in  full  possession  of  the  facts,  dealing  with 
the  insured. 

Pletd . also,  that  the  general  agents  in  Canada  of  a foreign  company,  must  be 
regarded  in  the  same  light  as  the  general  agents  at  the  head  office  in  the 
foreign  country. 

The  declaration  set  out  that  defendants  by  a policy  of 
insurance,  dated  the  25th  of  August,  1870,  on  the  life  of 
James  Campbell,  for  $1,000,  in  consideration  of  $5.62  then, 
paid,  and  of  the  payments  of  a like  sum  on  or  before  the 
25th  day  of  August,  November,  February  and  May  to  the 
defendants,  or  one  of  their  duly  authorized  agents,  eveiy 
year,  the  said  defendants  did  thereby  insure  the  life  of  James 
Campbell  for  $1,000,  the  payment  of  the  sum  insured  to  be 
made  to  the  plaintiff,  then  the  wife  of  James  Campbell,  and 
certain  of  his  children  named,  &c.  Averment  that  the 
quarterly  payment  due  on  the  25th  February,  1873,  was 
not  paid  on  the  day  it  became  due,  but  that  afterwards  the 
defendants  waived  the  default,  and  accepted  the  said  pay- 
ment during  Campbell’s  life  time;  and  while  the  policy 
was  in  force  Campbell  died. 

Pleas.  1.  Did  not  promise.  2.  Did  not  waive  the  default, 
and  accept  the  payment  during  Campbell’s  life,  as  alleged. 
Issue. 
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The  cause  was  tried  at  Hamilton  before  Morrison,  J.,  and 
a jury,  at  the  Winter  Assizes  of  1874. 

The  policy  was  admitted. 

At  the  end  of  the  policy,  following  the  signatures,  is 
written : 

“Note. — Agents  of  the  Company  are  not  authorized  to 
make,  alter  or  discharge  contracts,  or  waive  forfeitures.” 

All  the  receipts,  nine  in  number,  given  for  the  various 
quarterly  premiums  were  produced.  They  are  all  in  a 
uniform  printed  form,  signed  by  the  secretary  of  the  com- 
pany at  the  branch  office  Philadelphia,  aud  countersigned 
by  the  Hamilton  local  agent ; six  being  so  countersigned 
by  Dempsey.  They  all  are  dated  as  of  the  proper  quarter 
day. 

In  the  notice  at  the  foot  is  the  following : “ Agents  cannot 
make  binding  or  continue  any  policy,  nor  can  they  make, 
alter,  or  discharge  contracts,  or  waive  forfeitures,  or  bind 
the  company  in  any  way. 

On  all  is  crossed  in  red  ink  “ This  payment  if  made  when 
overdue  will  not  be  treated  as  continuing  the  policy  unless 
insured  is  in  good  health  at  the  time.” 

It  appeared  that  Campbell  died  on  the  23rd  March,  1873. 

On  Monday,  March  1st,  he  had  received  a cut  on  the 
wrist.  He  was  going  about  for  several  days.  On  the  next 
Saturday  a doctor  was  called  in.  Before  this,  on  the  3rd 
March,  he  had  gone  to  Dr.  Henwood’s  office,  who  dressed 
the  wound.  He  then  fainted  from  loss  of  blood.  An 
artery  had  been  cut.  The  doctor  considered  that  this  was 
ultimately  the  cause  of  death.  The  doctor  thought  he 
would  recover.  The  deceased  called  on  the  doctor  about  a 
week  after.  Danger  was  not  apprehended  till  four  or  five 
days  before  his  death. 

The  quarterly  payment  was  due  25th  February,  and 
default  had  been  made  in  payment. 

The  widow  swore  that  one  Dempsey,  as  agent  for  the 
defendants,  had  got  her  husband  to  insure  his  life,  and 
used  to  call  at  the  house  for  the  premiums,  as  arranged 
with  him ; that  he  did  not  call  on  the  25th  February,  but 
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came  after  the  first  of  March.  She  said  she  had  not  the 
whole  sum  ready,  wanting  $1.62,  and  she  offered  to  go  out 
and  get  it ; but  Dempsey  said  she  need  not  do  so,  that  he 
would  call  again ; that  he  was  not  afraid  to  trust  Campbell, 
that  even  if  any  thing  happened,  it  would  be  all  right.  He 
had  not  called  on  a former  quarter  day,  but  called  after, 
and  told  Campbell  that  if  the  premium  was  paid  within 
thirty  days,  it  would  be  all  right.  On  the  day  in  question 
she  says  Dempsey  saw  Campbell  in  bed.  This  would  seem 
to  have  been  about  the  11th  or  12th  of  March.  Next  day, 
as  Dempsey  did  not  call,  the  plaintiff’s  father  went  to  the 
defendants’  office  and  saw  Livingstone,  the  general  agent, 
and  said  he  came  to  pay  the  premium.  The  agent  referred 
him  to  Dempsey,  who  he  said  would  attend  to  it.  Witness 
told  him  that  Campbell  had  cut  his  wrist.  The  agent 
said  he  would  send  Dempsey  down:  that  thirty  days  were 
allowed  if  he  were  in  good  health,  and  if  Dempsey  thought 
there  was  anything  wrong  he  would  send  a doctor  : that 
they  should  have  the  money  at  the  house,  and  Dempsey 
should  call  and  would  receive  the  money,  provided  Camp- 
bell was  in  good  health  ; that  Dempsey  would  decide,  and 
if  there  were  any  doubt  he  would  send  for  a doctor. 
The  next  day  Dempsey  called ; spoke  of  the  father’s  visit 
to  the  office  ; saw  Campbell,  and  said  it  was  all  right,  and 
there  was  no  necessity  to  send  for  a doctor.  Mrs.  Campbell 
paid  him  the  premium,  and  he  gave  her  the  receipt,  pro- 
duced, and,  (as  she  swore),  told  her  that  it  was  all  right, 
even  if  anything  did  happen.  For  some  days  after  this 
she  said  there  was  no  apprehension  of  anything  serious. 

On  the  10th  April  she  said  Dempsey  tendered  the 
premium  to  her.  She  declined  to  accept  it. 

For  the  defence  it  was  objected  that  there  was  no 
evidence  to  establish  a waiver. 

The  case  however  proceeded. 

Livingstone,  the  general  agent  of  defendants  in  Canada, 
(their  head  office  being  in  Washington,  U.  S.),  was  called. 
He  said  Dempsey  was  authorized  to  take  risks  and  receive 
premiums,  and  defendants  entrusted  him  with  the  receipts 
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for  premiums.  He  also  proved  the  father  of  Mrs.  Campbell 
calling  to  pay,  and  that  he  told  him  that  if  a doctor  would 
give  his  opinion  as  to  Campbell’s  state,  that  would  authorize 
them  to  receive  the  premium.  He  denied  telling  him  that 
Dempsey  would  decide,  but  that  Dempsey  would  call  to 
enquire. 

Dempsey  deposed  that  he  was  a canvasser  for  defendants, 
a sub-agent  under  the  general  agent  in  Canada : that  he 
had  got  Campbell  to  insure ; that  the  day  before  the  last 
quarter  was  due  he  saw  Campbell,  who  said  he  was  not 
prepared  to  pay,  but  would  pay  in  a few  days : that  he 
called  in  a few  days,  and  Mrs.  Campbell  was  not  fully  pre- 
pared to  pay,  and  witness  said  he  would  call  again.  After 
this  Livingstone  told  him  to  go  and  see  Campbell,  who  had 
had  an  accident,  and  if  it  was  serious  witness  was  to  see 
Dr.  Barker,  the  defendants’  medical  adviser : witness 
went  to  the  doctor,  but  missed  him.  He  then  went  to 
Campbell’s,  and  saw  his  wrist  with  an  insignificant  wound 
on  it.  Campbell  told  him  Dr.  Hen  wood  had  advised  him 
it  was  insignificant,  and  not  dangerous.  Witness  said 
he  would  receive  the  premium,  subject  to  the  approval  of 
the  company,  and  if  there  was  nothing  in  the  wound  it  was 
all  right,  and  he  read  to  him  what  was  written  across  the 
receipt ; that  was  on  March  13th.  He  received  the  money, 
and  paid  it  next  day  or  so  to  the  office  to  the  secretary ; 
and  witness  heard  nothing  further  till  after  Campbell’s 
death.  He  said  that  he  explained  at  the  office  about  the 
wound,  when  he  paid  in  the  money,  and  nothing  was 
then  said  about  a doctor’s  certificate. 

After  receiving  the  money  he  said  he  got  a note  from 
the  office  that  he  was  not  to  take  the  premium  without  a 
doctor’s  certificate. 

This  was  objected  to.  Witness  said  he  could  not  find 
this  note. 

It  was  stated  that  a letter  was  written  from  the  office  to 
Dempsey,  on  the  13th  March,  not  to  receive  the  money 
without  a doctor’s  certificate,  but  the  witness  could  not  say 
when  it  was  sent. 
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The  company’s  secretary  said,  that  about  the  9th  of  April 
he  wrote  to  the  plaintiff,  repudiating  the  claim,  returning 
the  money,  declaring  that  Dempsey  had  received  it  con- 
trary to  instructions,  and  asking  a return  of  the  receipt ; 
that  he  did  not  remember  when  he  received  the  money  from 
Dempsey,  but  probably  about  the  date  of  the  letter,  and 
that  he  got  it  for  the  purpose  of  returning  it.  The  letter 

was  headed,  “ April,  1873,”  and  the  writer  could 

not  swear  when  he  wrote ; and  he  swore  that  they  never 
accepted  payment  on  the  part  of  defendants,  nor  could  he 
say  when  it  was  paid  into  the  office. 

The  evidence  for  the  defence  on  these  points  was  unsatis- 
factory. 

The  learned  Judge  left  it  to  the  jury  on  the  second 
issue,  saying,  that  if  they  believed  that  defendants’  agent 
received  it  subject  to  approval  of  the  company,  to  find  for 
defendants ; but  if  they  did  not  so  find,  and  were  satisfied  of 
the  truth  of  the  facts  sworn  to  by  plaintiff’s  witnesses,  that 
there  was  evidence  to  go  to  them  in  favour  of  the  plaintiff. 

It  was  objected  that  they  should  have  been  told,  that  if  they 
found  Campbell  was  not  in  good  health  the  company  would 
not  be  bound  unless  they  afterwards  accepted  the  premium, 
and  that  the  true  state  of  Campbell’s  health  was  a question 
for  the  jury  ; and  further,  that  even  if  Dempsey  had  made 
no  stipulation  as  to  the  company’s  approval,  there  would  be 
no  waiver. 

The  jury  found  for  the  plaintiff*. 

In  Hilary  Term  MacKelcan,  for  the  defendants,  obtained 
a rule  nisi  for  a new  trial  on  the  law,  evidence,  and  weight 
of  evidence,  and  for  misdirection  on  the  grounds  taken  at 
the  trial. 

In  this  term  Robertson , Q.  C.,  shewed  cause.  It  is 
admitted  by  the  plaintiff  that  the  premium  was  not 
paid  until  after  the  time  for  payment  had  elapsed, 
but  the  evidence  shews  that  it  was  the  custom  of 
the  company  to  entrust  their  sub-agents  with  the 
renewal  receipts,  and  they  were  instructed  to  accept  pay- 
18 — YOL.  XXIY  C.P. 
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ment  within  thirty  days  after  such  time,  and  it  appeared 
that  Dempsey,  the  sub-agent,  received  the  premium  within 
the  thirty  days  and  paid  it  over  to  the  company,  and  no 
objection  was  made  until  after  Campbell’s  death.  There 
was  clearly  therefore  a waiver  of  the  condition  in  the  policy 
as  to  the  time  of  payment : Miller  v.  Brooklyn  Life  Ins. 
Co.,  Bigelow  Ins.  Cas.,  vol.  ii.  p.  35 ; Bliss  on  Life  Assu- 
rance, 466;  Post  v.  AEtna  Ins.  Co.,  43  Barbour  351 ; Buckbee 
v.  U.  S.  Ins.,  Annuity,  and  Trust  Co.,  18  Barbour  541 ; 
Wing  v.  Harvey,  5 DeG.  McN.  & G.  265 ; Acey  v.  Fernie, 
7 M.  & W.  151.  As  to  the  sub-agent  receiving  the  amount 
conditionally  upon  the  insured  being  in  good  state  of  health, 
the  jury  have  found  that  there  was  no  such  condition. 

MacKelcan,  contra.  The  condition  in  the  policy  is,  that 
if  the  premium  is  not  paid  within  the  proper  time  the 
policy  is  to  become  forfeited,  and  there  is  no  proviso  in  the 
policy  for  thirty  days  grace.  At  the  time  the  insured 
received  his  death  wound  the  policy  had  become  forfeited, 
and  neither  the  general  agent  in  Canada,  nor  the  sub- 
agent, had  any  authority  to  receive  the  premium,  and  in 
fact  the  sub-agent  only  did  so  on  the  condition  that  the 
insured  was  in  good  health.  The  evidence  shews  that  the 
general  agent  would  not  receive  the  premium,  but  when  it 
was  paid  in  he  immediately  returned  it.  It  never  was 
received  by  the  company,  and  even  if  the  money  had  been 
sent  to  Washington  and  had  been  received  there  it  would 
only  be  on  the  condition  of  the  assured  being  in  good  health 
at  the  time.  There  was  clearly  misdirection  in  not  telling 
the  jury  that  there  could  be  no  acceptance  unless  Campbell 
was  in  good  health  : Mulvey  v.  Gore  District  Mutual  Ins. 
Co.,  25  U.  C.  R.  424 ; Wing  v.  Harvey,  5 DeG.  McN.  & G. 
265 ; Hendrickson  v.  Queen  Ins.  Co.,  31  U.  C.  R.  547 ; 
Smith  v.  Commercial  Union  Ins.  Co.,  33  U.  C.  R.  69 ; 
Bissell  v.  American  Tontine  Life  Ins.  Co,,  Bigelow  Ins. 
Cas.,  vol.  ii.,  p.  150. 

Hag  arty,  C.  J. — As  a matter  of  fact  the  quarterly  pay- 
ment was  not  made  on  the  25th  of  February,  and  so  the 
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policy  was  forfeited.  The  right  to  recover  is  rested  on  the 
alleged  waiver  and  receipt  by  defendants  of  the  premium 
after  that  day. 

It  was  strenuously  urged  in  argument,  first,  that  no 
agent  had  any  right  to  waive  a forfeiture ; and,  secondly, 
that  the  sub-agent,  Dempsey,  when  he  received  the  money 
did  so  conditionally  on  the  approval  of  the  defendants. 

The  second  point  was  one  of  evidence,  and  if  the  case 
turned  wholly  on  it,  we  should  not  be  disposed  to 
interfere  with  the  finding  of  the  jury,  or  on  the  weight 
of  evidence. 

The  first  point  seems  the  most  serious,  if  it  be  necessary 
to  enquire  whether  any  forfeiture  was  waived. 

It  seemed  clear  on  the  evidence  that  the  company  had 
adopted  a practice  of  receiving  the  premiums  for  thirty 
days  after  the  day  named,  provided  the  assured  were  then 
in  good  health. 

The  memorandum  printed  in  red  ink  across  the  receipts 
shews  clearly  that  a payment  after  the  prescribed  day  is 
contemplated. 

Therefore  payment  after  the  prescribed  day  is  in  certain 
cases  allowed  to  be  made  to  the  agent  or  agents  authorized 
to  receive  payments  of  premiums. 

Payment  was  made  in  the  case  before  us  to  an  agent 
authorized  to  receive  it,  if  paid  at  the  stipulated  times. 

In  this  view  the  case  seems  narrowed  down  to  the  point 
whether  the  payment  to  Dempsey  must  be  considered  as 
qualified  by  the  condition  that  Campbell  was  in  good  health 
at  the  time  of  payment. 

It  is  beyond  doubt  that  at  that  time  Campbell  had 
received  his  death  wound,  and  it  is  equally  clear  that 
neither  defendants’  agent  nor  the  doctor  in  attendance  on 
Campbell  had  any  apprehension  that  the  injury  he  had 
sustained  was  serious  or  likely  to  endanger  life ; and  I would 
assume  on  the  evidence,  that  on  the  13th  of  March,  (the 
day  of  payment,)  had  a doctor  been  applied  to  he  would  have 
reported  favorably  on  the  case.  If  he  had  done  so  and  the 
agents  in  Hamilton  had,  thereupon,  received  the  premium 
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and  given  the  receipt,  would  the  subsequent  death  of 
Campbell,  and  the  evidence,  that,  notwithstanding  the  cer- 
tificate, he  was  then  mortally  wounded,  render  the  payment 
and  receipt  inoperative  ? 

In  other  words,  must  it  be  the  actual  state  of  the  case, 
and  not  the  general  understanding  of  all  the  contracting 
parties,  and  their  action  consequent  thereon,  that  is  to  go- 
vern ? 

If  on  the  13th  of  March  Campbell  had  applied 
to  defendants  to  have  his  life  insured,  and  the  usual 
medical  examination  was  favorable  to  the  risk,  and  the  de- 
fendants accordingly  accepted  it,  and  issued  their  policy  as 
here,  all  being  done  in  perfect  good  faith,  should  the  fact  of 
Campbell’s  death  on  the  23rd  of  March,  contrary  to  all  ex- 
pectation, vitiate  the  insurance  ? 

If  such  an  insurance  would  be  good  on  the  facts  before  us, 
it  seems  not  easy  to  understand  why  the  receipt  in  good 
faith  of  the  premium  should  not  be  held  sufficient. 

It  seems  to  me  to  be  fairly  presumed  on  the  evidence  that 
but  for  Campbell’s  death  no  difficulty  would  have  arisen  as 
to  the  payment. 

I have  not  seen  any  direct  authority „on  the  point. 

There  are  cases  bearing  on  the  question,  whether  answers 
as  to  an  intending  risk,  untrue  in  fact,  must  be  also  know- 
ingly untrue.  In  Fowkes  v.  Manchester  and  London  Assur- 
ance Association,  3 B.  &.  S.  917,  there  was  the  assured’s 
declaration  that  certain  particulars  were  correct  and  true 
throughout,  such  declaration  to  be  the  basis  of  the  contract, 
and  if  it  should  appear  that  any  fraudulent  or  designedly 
untrue  statement,  was  contained  therein,  the  policy  was  to 
be  avoided. 

There  was  a plea  that  certain  of  the  statements  were  un- 
true in  fact.  There  was  also  a plea  that  they  were  design- 
edly untrue. 

The  first  plea  was  demurred  to.  The  Court  held  it  in- 
sufficient ; they  considered  the  latter  part  of  the  declaration 
as  to  fraudulent  concealment  and  wilful  mis-statement 
qualified  the  preceding  part,  and  in  effect  explained  what 
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was  meant  by  “correct”  and  “true,”  and  that  the  statement 
must  be  designedly  untrue. 

Cockburn,  C.  J.,  adds,  at  page  926  : “ So  long  as  the 
person  proposing  to  insure  makes  a statement  honestly, 
which  he  believes  to  be  true,  although  it  may  turn  out  to 
be  incorrect  in  fact,  the  policy  is  not  avoided.” 

The  issue  on  the  other  plea  was  tried,  and  is  reported  in  3 
F.  & F.  440,  before  Cockburn,  C.  J.,  and  the  plaintiff  had  a 
verdict.  The  assured  had  answered  that  he  had  never  been 
afflicted  with  gout.  The  Chief  Justice  said,  at  page  443, 
“ the  answer  would  not  be  false,  merely  because  he  had 
some  symptoms  which  an  experienced  medical  man  might 
see  indicated  the  presence  of  gout  in  the  system ;”  and  at 
page  444,  “ there  is  no  positive  evidence  that  the  deceased 
knew  he  had  gout.” 

In  the  policy  in  our  case  the  provision  is  that  “the  state- 
ments and  declarations  made  in  the  application  for  the  po- 
licy, and  on  the  faith  of  which  it  is  issued,  are  in  all  respects 
true,  and  without  the  suppression  of  any  fact  relating  to 
the  health,  habits , and  circumstances  of  the  person  insured, 
affecting  the  interests  of  the  company. 

I incline  to  think  that  this  provision  would  be  construed 
on  the  principles  that  governed  the  case  last  cited. 

Of  course,  where  facts  are  stated,  in  the  nature  of  a war- 
ranty that  they  are  so,  it  is  immaterial  whether  the  person 
stating  them  knows  or  does  not  know  the  incorrectness  of 
the  statement. 

In  Jones  v.  Provincial  Ins.  Co.,  3 C.  B.  N.  S.  65, 
the  declaration  made  by  the  assured  stated  that  he  was  not 
aware  of  any  disorder  or  circumstance  tending  to  shorten 
life  or  render  an  insurance  more  than  ordinarily  hazardous. 
It  was  pleaded  that  he  was  not  in  a good  state  of  health,  &c. 
and  that  he  was  afflicted  with  a disease  tending  to  shorten 
life.  Certain  severe  bilious  attacks  were  proved,  and  varying 
medical  testimony  given  as  to  their  tendency  to  shorten 
life. 

Martin,  B.,  told  the  jury,  at  page  75,  “ that  if  the  assured 
honestly  believed,  at  the  time  he  made  the  declaration, 
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that  the  bilious  attacks  * * had  no  (permanent)  effect  upon 
his  health,  and  did  not  tend  to  shorten  his  life,  or  render 
an  insurance  upon  his  life  more  than  usually  hazardous, 
the  fact  that  he  was  aware  that  he  had  had  those  attacks, 
(even  though,  without  his  knowledge,  they  had  such  a 
tendency),  would  not  defeat  the  policy.” 

This  direction  was  upheld  by  the  Court,  but  a good  deal 
turned  on  the  form  in  which  the  objections  were  taken  at 
the  trial,  and  how  the  question  for  the  jury  was  narrowed 
down. 

In  Swete  v.  Fairlie,  6 C.  & P.  1,  before  Lord  Denman, 
it  was  left  to  the  the  jury  to  say  whether  the  deceased 
“ represented  truly  the  state  of  his  health,  according  to  the 
question  put  to  him.  2.  If  he  did  not,  did  he  know  the 
state  of  health  in  which  he  had  been,  so  as  to  furnish  a 
proper  answer  to  that  question.” 

The  jury  found  that  deceased  was  not  aware  of  certain 
matters  that  had  taken  place,  (certain  symptoms  of  mental 
alienation  that  had  occurred  some  time  before,  but  had 
disappeared,)  and  could  not  therefore  communicate  them. 

There  was  a verdict  for  the  plaintiff.  It  does  not  seem 
to  have  been  moved  against.  It  should  be  noticed  that  the 
insurance  was  effected  by  a third  person  interested  in  his 
life. 

A nderson  v.  Fitzgerald , 4 H.  L.  Cas.  507,  contains  a full 
exposition  of  the  distinction  between  a warranty  and  a repre- 
sentation in  effecting  a life  insurance,  (by  Lord  St. Leonards); 
and  that  the  companies  sometimes  protect  themselves  by  a 
stipulation  that  a statement  that  is  not  a warranty,  but  a 
representation,  if  made  contrary  to  the  fact,  shall  avoid  the 
policy ; adding  “At  law  if  the  statement,  though  untrue,  was 
not  untrue  to  the  knowledge  of  the  party  who  made  it.  the 
assured  is  entitled  to  recover  the  sum,  (the  premium),  which 
he  has  paid.” 

There  is  a very  full  review  of  the  authorities  in  the  ela- 
borate judgment  in  Wheelton  v.  Hardisty , 8 E.  & B.  232, 
and  in  error  285.  I especially  refer  to  Lord  Campbell’s  judg- 
ment. 
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The  cases  are  very  numerous,  but  it  is  not  necessary  to 
mention  them,  as  they  are  mostly  to  be  found  in  the  cases 
cited. 

We  must  observe  the  true  nature  of  the  issue  joined  in 
this  case. 

The  declaration  admits  the  non-payment  at  the  proper 
day,  and  avers  that  afterwards  the  defendants  waived  the 
default  and  accepted  the  payment  during  the  life  of  Camp- 
bell. 

The  traverse  is  that  they  did  not  waive  the  default,  and 
accept  payment,  as  alleged. 

I have  already  stated  that,  as  it  was  not  denied  that  it 
was  the  practice,  in  certain  cases,  to  accept  payment  after 
the  day  named,  and  within  the  thirty  days,  we  are  relieved 
from  any  difficulty  as  to  the  authority  of  the  agents  to  waive 
a forfeiture. 

The  money  was  paid  to  the  sub-agent  Dempsey,  who  had 
authority  to  receive  payment  of  premiums,  and  the  jury 
found  that  it  was  accepted  unconditionally. 

The  evidence  for  the  defence,  as  to  when  any  notice  of 
disclaimer  or  repudiation  of  the  payment  was  sent.  Demp- 
sey’s evidence  was  to  the  effect  that  he  paid  the  money 
without  much  delay  to  the  office,  and  heard  nothing  more 
about  it  until  after  Campbell’s  death.  This  gives  the  case 
a different  complexion  from  that  presented  by  the  other 
witnesses  for  the  defence, 

I repeat  that  I think  it  is  not  an  unfair  inference,  from 
the  whole  evidence,  that  it  was  not  until  after  Campbell’s 
death  that  any  serious  or  substantial  objection  was  raised 
on  the  defendants’  part. 

In  this  view  I think  the  issue  raised  by  the  second  plea — 
the  only  defence — was  not  improperly  found  for  the  plain- 
tiff*. 

I do  not  think  the  learned  Judge,  on  this  issue,  was  not 
bound  to  leave  the  case  to  the  jury  as  urged  by  the  defen- 
dants counsel. 

There  is  no  direct  issue  as  to  the  state  of  Campbell’s  health 
and  it  is  only  to  be  considered  as  tending  to  elucidate  the 
issue  actually  joined. 
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I have  already  pointed  out,  perhaps  at  unnecessary  length, 
my  views  as  to  the  light  in  which  all  the  contracting 
parties  viewed  the  state  in  which  Campbell  was.  There  was 
no  fraud  or  concealment ; everything  was  supposed  to  be 
right,  and  the  parties  acted  accordingly.  The  unexpected 
result  of  Campbell’s  death  alone  caused,  in  my  judgment, 
the  raising  of  any  question  or  difficulty. 

We  are  bound,  I think,  to  regard  what  was  done  just  as 
the  parties  understood  it  at  the  time,  and  not  in  the  light 
of  the  subsequent  unforeseen  event. 

G WYNNE,  J.— There  was  evidence  that  the  general  agents  of 
the  defendants  in  Canada,  the  defendants  being  a foreign  in- 
surance company,  received  the  premium  from  the  sub-agent, 
Dempsey,  within  thirty  days  after  the  premium  became  due. 
There  was  evidence  also  that  they  were  fully  informed,  be- 
fore the  payment,  of  the  accident  which  had  happened  to 
the  assured,  and  that  they  had  the  fullest  opportunity  of  in- 
forming themselves,  personally,  of  his  condition  and  state 
of  health,  and  that  they  availed  themselves  of  this  oppor- 
tunity, by  sending  Dempsey  to  see  him,  and  by  receiving 
his  report. 

It  must,  I think,  be  taken  then  that  the  general  agents, 
within  thirty  days  after  the  premium  was  due,  (within 
which  time  there  was  evidence  that  the  company  were  in 
the  habit  of  receiving  over  due  premiums,)  received  the  pre- 
mium with  a full  knowledge  of  the  then  condition  and 
state  of  health  of  the  insured. 

The  general  agents  of  a foreign  company  doing  business 
in  this  country  must,  I think,  for  the  purpose  of  receiving 
premiums,  be  regarded  in  the  same  light  as  the  company, 
themselves,  and  we  must,  I think,  hold  that  the  payment 
made  to  such  agents  is  the  same  as  if  made  at  the  head 
office  abroad,  and  that  the  knowledge  and  information 
brought  home  to  the  general  agents  at  the  head  office  in  this 
country  must  be  regarded  in  the  same  light,  as  if  it  was  pos- 
sessed by  and  brought  home  to  the  head  office  in  the  for- 
eign country.  The  notice  on  the  receipt,  as  it  seems  to  me, 
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is  to  be  construe<  l so  as  to  protect  the  company  from  being 
bound  by  payments  after  the  day,  accepted  in  ignorance  of 
the  then  state  and  condition  of  the  insured’s  health,  if  he,  in 
fact,  was  not  in  good  health ; not  to  protect  the  company 
from  their  own  act,  intentionally  done  with  the  fullest 
knowledge  of  the  state  and  condition  of  the  insured’s  health, 
to  the  same  extent  as  was  possessed  by  the  insured  himself 
and  all  his  friends. 

It  is  to  guard  against  frauds  being  committed  upon  the 
company,  not  to  prevent  the  company  themselves,  when  in 
full  possession  of  the  facts,  dealing  with  the  insured. 

Galt,  J.,  concurred. 

Rule  discharged. 


McKenzie  et  al.  v.  Kittridge  et  al. 

C.  L.  P.  Act,  .sec.  97 — Plea  of  defence  arising  after  suit. 

Under  the  C.  L.  P.  Act,  sec.  97,  to  make  a plea  a good  plea  to  the 
further  maintenance  of  the  action,  it  is  sufficient  if  it  disclose  on  its 
face  matter  which  arose  after  the  commencement  of  the  action  ; no  for- 
mal commencement  is  necessary. 

Therefore  in  an  action  by  creditors  against  shareholders  of  a company,  a plea 
setting  up  the  payment  of  their  shares  in  full  by  defendants,  not  saying 
before  the  suit,  and  that  a certificate  to  that  effect  was  drawn  up,  sworn, 
and  registered  after  the  commencement  of  the  suit,  was  held  a good  plea 
of  a defence  arising  after  suit,  the  defence  being  incomplete  without  the 
registry. 

The  declaration  was  the  same  as  in  the  previous  report  of 
this  case,  ante  page  2. 

The  defendant  pleaded  a similar  plea  to  the  second  plea 
in  the  previous  report,  ante  page  4,  except  that  it  alleged 
that  the  certificate  was  made  and  drawn  up,  &c.,  after  the 
commencement  of  the  suit,  to  wit,  on  the  6th  March,  1874, 
and  was  registered  on  such  day. 

The  plaintiffs  demurred  on  the  grounds  that  the  said  plea 
affords  no  answer,  inasmuch  as  payment  without  registration 
19 — VOL.  XXIV  C.P. 
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does  not  relieve  shareholders  from  liability : that  the  plea 
does  not  shew  payment  before  the  commencement  of  the  suit, 
and  that  even  if  a payment  prior  to,  and  a registration  sub- 
sequent to  the  commencement  of  the  suit  could  constitute  a 
defence,  it  could  only  be  to  the  further  maintenance  of  the 
suit,  and  would  be  no  defence  as  regards  the  costs  incurred 
previous  to  such  registration  ; and  because  it  does  not  shew 
that  the  payments  were  made  in  accordance  with  the  terms 
of  the  statement  or  declaration  of  incorporation. 

Burton , Q.  C.,  for  the  demurrer.  The  plea  here  is  different 
from  the  one  in  the  former  case,  as  it  alleges  a payment 
and  registration  after  the  commencement  of  the  action,  and 
being  of  matter  arising  after  the  commencement  it  should 
have  been  formally  pleaded  to  the  further  maintenance  of 
the  action,  and  not  being  so  pleaded  must  be  taken  to  be 
pleaded  in  bar,  and  a plea  of  payment  and  registration  after 
action  is  not  a good  plea  in  bar.  It  was  also  urged,  as  on 
the  previous  argument,  that  there  must  be  a payment  in  full 
of  the  whole  capital  stock  to  relieve  the  individual  share- 
holder from  liability. 

Meredith , contra.  The  plea  is  good.  It  does  not  allege 
that  the  payment  was  made  after  the  commencement  of  the 
action  ; and,  even  if  registration  be  a material  averment,  it 
is  not  necessary  to  plead  a formal  plea  to  the  further 
maintenance  of  the  action,  but  it  is  sufficient  if  it  shew 
on  its  face  a defence  which  arose  after  the  commencement 
of  the  action  : C.  L.  P.  Act,  sec.  97  ; Brooks  v.  Jennings , 
L.  R.  1 C.  P.  476;  Gresty  v.  Gibson , L.  R.  1 Ex.  112; 
Tetley  v.  Wanless , L.  R.  2 Ex.  21,  275. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  Court  has  already  decided  in  this  case,  upon  a former 
argument,  that  a shareholder  in  the  company  named  in  the 
pleadings  may  avail  himself  of  the  protection  of  the  33rd 
section  of  the  Consol.  Stat.  C.,  ch.  63,  by  paying  up  the  full 
amount  of  his  own  shares,  and  obtaining  a certificate  of  that 
fact  to  be  registered,  as  pointed  out  in  the  33rd  section,. 


m’kenzie  et  al.  y.  kittridge  et  al. 


147 


notwithstanding  that  the  whole  amount  of  the  capital  stock 
of  the  company  is  not  paid  up  by  all  the  stockholders  under 
the  provisions  of  the  84th  section. 

In  so  far,  therefore,  as  the  present  demurrer  reopens  that 
decision,  we  simply  adhere  to  the  former  judgment. 

The  only  point  that  remains  is  that  it  is  contended  that 
the  plea  demurred  to,  not  being  expressed  to  be  in  bar  of 
the  further  maintenance  of  the  action,  must  be  taken  to  be 
pleaded  in  bar  of  the  action,  and  that  it  is  not  a good 
plea  in  bar , the  certificate  of  payment  not  having  been 
obtained  and  registered  before  action. 

On  the  other  hand,  it  is  contended  that  this  plea  is  well 
pleaded  according  to  the  fact,  and  is  a good  plea  as  a 
defence  arising  after  the  commencement  of  the  action. 

The  question  arises  under  the  97th  sec.  of  the  C.  L.  P. 
Act,  which  provides  that  any  defence  arising  after  the 
commencement  of  any  action  shall  be  pleaded  according  to 
the  fact,  without  any  formal  commencement  or  conclusion. 

The  plea  sets  up  the  payment  by  the  defendants  of  the 
full  amount  of  their  stock  within  five  years  from  the 
incorporation  of  the  company,  and  that  thereafter  and  after 
the  commencement  of  the  action  a certificate  to  that  effect 
was  obtained,  sworn  to,  and  registered,  &c. 

ISTow,  to  make  a plea  a good  plea  to  the  further  main- 
tenance of  the  action,  it  is  sufficient  if  the  plea  disclose  upon 
the  face  of  it  matter  which  arose  since  the  commencement 
of  the  action  : Howarth  v.  Brown , 1 H.  & C.  694 ; Gresty 
v.  Gibson , L.  R.  1 Ex.  112;  Brooks  v.  Jennings , L.  R.  1 
C.  P.  476. 

It  is  not  alleged,  it  is  true,  that  the  payment  was  made 
after  the  commencement  of  the  action,  but  the  defence  being 
incomplete  without  the  certificate  sworn  and  registered,  and 
that  being  stated  as  matter  which  has  arisen  since  the 
commencement  of  the  action,  is  sufficient  to  make  the  plea 
a good  plea,  as  a defence  arisen  after  the  commencement  of 
the  action,  upon  the  authority  of  the  above  cases. 

Our  judgment  therefore  will  be  for  the  defendant,  upon 
the  demurrer. 


Judgment  for  defendant. 
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The  Queen  v.  Donaldson  et  al. 

Highways — Dedication — Evidence  of. 

Where  in  or  prior  to  the  year  1822,  a lane  or  alley  was  laid  out  by  the 
owner,  connecting  with  two  public  highways,  and  which  had  been  used 
by  the  public  ever  since,  without  any  interruption  from  the  owner 
during  his  lifetime,  a period  of  40  years. 

Held . that  this,  apart  from  the  other  evidence  set  out  below,  was  sufficient 
evidence  to  go  to  the  jury  of  an  intention  by  the  owner  to  dedicate  the 
lane  in  question  to  the  public. 

Held , also,  that  a deed,  executed  by  the  owner,  of  a lot  abutting  on  the 
lane,  in  which  the  limits  of  the  lane  were  given,  might  be  referred  to 
to  ascertain  its  true  width. 

Held , also,  that  the  public  were  entitled  to  the  whole  width  of  the  lane  : 
that  evidence  of  enjoyment  by  them  of  the  part  in  dispute  was  not 
essential j and  that  an  obstruction  by  a person  who  knew  he  was 
obstructing  a street  already  laid  out,  cannot  afford  any  evidence  to  dis- 
place the  intention  of  dedication  by  the  owner. 

The  defendants  were  convicted  at  the  General  Sessions 
of  the  Peace  for  the  County  of  Lincoln,  for  obstructing  a 
certain  street  in  the  Town  of  St.  Catharines  called  “ Cherry 
Alley,”  leading  from  Ontario  Street  to  Yate  Street,  in  the 
said  town. 

The  following  plan  may  be  referred  to  : 


ONTARIO  STREET. 
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The  evidence,  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

The  learned  chairman,  the  Judge  of  the  County  Court, 
reserved  a case  for  the  consideration  of  this  Court  upon  the 
following  questions : 

I.  Whether  there  was  any  evidence  of  dedication  to  go 
to  the  jury.  2.  Whether  evidence  of  enjoyment  on  the  part 
ol  the  public  of  the  part  in  dispute  was  essential  to  the 
success  of  the  prosecution.  And  he  postponed  giving  his 
judgment  until  the  determination  of  the  said  questions. 

In  this  term  the  case  was  set  down  for  argument. 

Harrison , Q.  C.,  McDonald  (of  St.  Catharines),  and  J.  G. 
Scott  for  the  Crown.  The  evidence  clearly  shews  a dedica- 
tion to  the  public  by  the  original  proprietor,  Mr.  Merritt,  of 
the  land  in  question,  namely,  a lane  twenty  feet  wdde,  and 
that  such  dedication  has  been  accepted  by  the  public,  and 
public  money  expended  on  it.  Also,  the  deed  from  Merritt 
to  Chase  expressly  recognizes  a dedication.  The  mere  user 
by  the  public  is  evidence  to  go  to  the  jury  of  dedication,  and 
here  there  has  been  a user  since  1822.  There  is  clear  evidence 
of  dedication,  and  it  is  only  a question  of  boundary,  and 
the  deed  shews  its  true  width,  namely,  twenty  feet : Souch 
v.  Hast  London  R.  W.  Co.,  L.  E.  16  Eq.  108  ; Municipality 
of  Guelph  v.  Canada  Company,  4 Grant  632 ; Attorney 
Generals.  Municipality  of  Goderich,  5 Grant  402  ; Attor- 
ney General  v.  Municipality  of  Brantford,  6 Grant  592 ; 
Regina  v.  Corporation  of  Yorkville,  22  C.  P.  431 ; Fitzgib- 
bon  v.  Corporation  of  Toronto,  25  U.  C.  E.  137.  It  is  not 
necessary  to  prove  an  actual  user  of  the  part  in  dispute,  for 
the  public  are  entitled  to  the  whole  width  of  the  road, 
and  not  merely  to  the  part  used : Turner  v.  Ringwood 
Highway  Board,  L.  E.  9 Eq.  418 ; Rex  v.  Wright,  3 B. 
& Ad.  681.  The  defendant,  cannot  set  up  his  own 
obstruction  knowingly  made  to  displace  the  intention  to 
dedicate.  * 

J.  Miller,  (of  St.  Catharines,)  contra.  There  is  no  evidence 
of  any  dedication  to  the  public  of  the  lane,  or  acceptance 
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by  them  to  go  to  the  jury ; but,  at  most,  only  the  grant  of 
a private  way  to  the  persons  to  whom  Mr.  Merritt  sold.  No 
public  money  has  been  expended  on  it  except  a small  sum, 
and  that  within  the  last  twenty  years.  Dedication  must 
be  proved,  either  by  means  of  a plan,  or  by  the  clearest 
affirmative  evidence.  The  evidence,  however,  only  shews 
an  enjoyment  of  fourteen  feet,  and  there  has  been  no  enjoy- 
ment of  the  public  of  the  part  in  dispute,  but  it  has  been 
in  possession  of  the  defendant  over  forty  years  : Regina  v. 
Yorkville,  22  C.  P.  431 ; Brown  on  Limitations,  428. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

As  early  as  the  year  1822,  the  whole  of  the  land  extend- 
ing from  what  is  called  Ontario  street  to  Yate  street,  in  the 
Town  of  St.  Catharines,  including  the  piece  of  land  called 
Cherry  Alley,  was  the  property  of  the  late  Honorable 
William  Hamilton  Merritt,  who  at  that  time  and  thence- 
forward, until  his  death  in  1862,  resided  in  the  Town  of  St. 
Catharines.  That  a piece  of  land  was  set  apart  by  Mr.  Mer- 
ritt at  a very  early  period,  with  some  motive,  as  a lane  or 
alley,  and  called  Cherry  Alley,  and  extending  from  Ontario 
street  to  Yate  street,  appears  from  the  evidence  of  several 
witnesses. 

Mr.  Henry  Mittleberger,  who  has  lived  in  St.  Catharines 
since  1822,  and  who  lived  with  Mr.  Merritt  from  1822  to 
1824,  speaks  of  the  alley  as  in  existence  then.  He  did  not 
know  of  any  specified  depth  for  it.  On  the  north  side  there 
was  an  old  building,  but  where  this  was  situate  I cannot 
gather  from  the  evidence,  unless  it  means  Wright’s  house, 
which  was  erected  on  the  north-east  side  of  the  alley ; for 
Wright,  he  says,  was  there  years  before,  and  by  Mr.  Mer- 
ritt’s deed  to  Wright  in  1824,  it  is  clear  that  Wright’s  house 
was  then  up. 

Mr.  John  F.  Mittleberger  came  to  St.  Catharines  in  1827. 
There  were  then,  as  he  says,  two  houses,  and  only  two  houses, 
upon  the1  lane,  namely,  Wright’s,  and  Darby’s.  Darby’s 
house,  he  says,  seemed  then  to  have  been  up  some  years. 
If  he  be  correct  as  to  this  latter  point,  it  could  not  be  the 
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house  spoken  of  by  Junkin,  as  having  been  erected  by 
Darby  in  1827;  and  which,  as  I understand  the  evidence, 
constitutes  part  of  the  obstruction  now  complained  of. 

Junkin  says,  that  from  1827  to  1831,  he  lived  with 
Wright  at  this  house  on  the  alley,  which  is  called  Wright’s 
house.  He  says  that  then  Wright’s  lot  ran  down  past  what 
is  called  Cherry  street,  and  that  Merritt’s  house  adjoined 
Wright’s,  that  is, on  the  east  side  of  the  alley;  and  witness, 
in  1828,  built  a fence  for  Mr.  Merritt  on  Wright’s  line,  and 
when  he  put  up  this  fence  Mr.  Merritt  shewed  him  the  line, 
and  that  it  was  in  line  with  Mr.  Merritt’s  own  fence.  This 
fence  designated  the  eastern  limit  of  the  piece  of  land 
which  was  then  known  as  Cherry  Alley. 

This  witness  further  says  that  Cherry  Alley  was  pretty 
well  used  in  1827,  and  that  when  they  put  up  the  fence 
along  Wright’s  lot  the  opposite  side  of  the  lane  was  a 
common. 

In  1827  Darby  put  up  a house,  which,  as  I understand 
the  evidence,  constitutes  in  part,  at  least,  the  obstruction 
complained  of.  J unkin  assisted  him  to  put  it  up.  At  this 
time,  he  says,  there  was  nothing  on  this  side  of  the  line 
but  Yandercan’s  stable.  When  Darby  was  putting  up  his 
house,  witness  says  that  both  Wright  and  Yandercan  said 
that  it  was  four  or  five  feet  on  the  street,  and  that  the 
street  was  measured  for  the  purpose,  and  the  house  was 
so  found  to  be.  Darby  said  he  could  not  help  it,  that  there 
were  some  pine  stumps  in  the  way ; and  witness  adds  that 
there  were  some  pine  stumps  there.  Rufus  Wright,  and 
witness,  and  one  Atkinson  hunted  up  the  line. 

Now  from  this  evidence  it  appears  that  as  early  as  1827, 
there  were  some  means  by  which  all  these  parties  knew 
the  western  as  well  as  the  eastern  boundary  of  the  lane,  as 
it  was  understood  and  claimed  then  to  be,  whatever  may 
have  been  the  purpose  for  which  it  was  originally  designed 
by  Mr.  Merritt,  namely,  whether  for  the  convenience  only 
of  purchasers  of  lots  from  him,  or  for  the  general  use  of  the 
public. 

Mr.  J.  P.  Merritt,  the  eldest  son  of  Mr.  W.  H.  Merritt, 
recollected  the  land  for  forty-three  years,  and  he  recollected 
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hearing,  as  long  as  thirty  years  ago,  that  Donaldson’s  house 
was  on  the  street,  that  is,  upon  this  Cherry  alley, 
which  the  son  of  the  original  proprietor  of  the  soil  speaks 
of  as  a street.  He  says  the  alley  was  open  through  to  Yate 
street,  and  that  it  was  the  subject  of  general  report  that 
Donaldson’s  house  was  on  the  road. 

Then  Mr.  James  Taylor  has  known  the  place,  having 
lived  in  St.  Catharines  for  thirty-eight  or  thirty-nine  years, 
that  is,  since  1834  or  1835,  and  he  says  that  Cherry  Alley 
has  been,  during  all  that  time,  used  as  a publig  street.  He 
says  that  until  very  recently  he  did  not  know  what  the 
width  of  the  street  should  have  been. 

Then  Mr.  Alexander  Boles  says  that  he  came  to  St. 
Catharines  in  1823,  where  he  carried  on  the  salt  works  at 
the  foot  of  the  hill,  until  1836,  when  he  left  St.  Catharines 
and  remained  away  until  1848.  He  says  that  in  *1823  and 
thenceforth  he  used  to  use  Cherry  Alley  six  times  a day 
in  the  transaction  of  business,  passing  and  re-passing 
between  the  salt  works  and  the  town. 

On  the  3rd  of  February,  1824,  Wright  having  previously 
erected  his  house  on  the  land  abutting  upon  the  eastern 
limit  of  the  lane,  Mr.  Merritt,  by  deed  of  that  date,  conveys 
to  him  in  fee  the  lot  upon  which  the  house  was  erected, 
commencing  the  description  of  the  piece  of  land  conveyed, 
“at  a stake  at  the  northwest  angle  of  the  said  lot  No.  4,  in 
the  village  of  St.  Catharines,  having  the  main  road  leading 
to  the  lake  opposite  the  northwest  angle  of  the  said 
Wright’s  dwelling-hou&e,”  &c.  The  place  indicated  by  the 
stake  is  the  point  of  intersection  of  the  easterly  limit  of 
Cherry  Alley,  (as  it  was  then  known  upon  the  ground,  and 
as  it  has  been  used  ever  since,  as  a public  highway,  lane, 
or  street,)  with  Ontario  Street. 

Now  in  1827,  it  seems  that  Mr.  Merritt  had  already  had 
a fence  up  designating  the  eastern  limit  of  the  lane,  along 
the  land  then  still  held  by  him,  south  of  and  adjoining 
to  the  piece  sold  to  Wright,  and  that  in  1828  he  pointed 
out  the  line  along  which  Wright’s  fence  was  to  be  erected, 
separating  the  piece  sold  to  him  from  the  lane. 
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We  find  then  that  on  the  28th  December,  1831,  Mr.  Mer- 
ritt conveyed  to  William  C.  Chace  the  piece  of  land  on  the 
west  side  of  the  alley,  where  the  obstruction  complained  of 
now  is,  opposite  to  the  piece  of  land  conveyed  to  Wright, 
by  the  following  description,  that  is  to  say : “ All  and  sing- 
ular that  certain  parcel  or  tract  of  land  and  premises,  situ- 
ate, lying  and  being  in  the  village  of  St.  Catharines,”  &C.* 
“being  composed  of  part  of  lot  No.  18,  in  the  6th  concession 
of  the  township  of  Grantham,  and  described  as  follows  : 
First,  one  parcel  or  lot  is  butted  and  bounded  as  follows, 
that  is  to  say,  “ commencing  at  the  northeast  angle  of  the 
said  lot,  at  the  alley,  twenty  feet  from  the  dwelling-house  of 
Rufus  Wright ; then  south  26  degrees  west,  along  said 
alley,  always  keeping  at  the  same  distance  from  the  lot  of 
said  Rufus  Wright,  to  the  main  road  leading  along  the  top 
of  the  hill  to  Boles’s:  thence  north  49  degrees  west  1 chain 
67  links,  to  corner  of  D.  W.  Smith’s  lot ; thence  north  20 
degrees  east  2 chains  and  13  links  to  the  northeast  angle 
of  said  Smith’s  lot;  thence  south  59J  degrees  east  60  links, 
more  or  less,  until  it  intersects  the  southwest  angle  of  the 
main  lot,  within  about  sixty  feet  of  the  alley;  thence  north 
26  degrees,  east  — chains  more  or  less  to  main  road  leading 
to  the  lake  ; thence  south  61 J degrees,  east  — feet  to  the 
place  of  beginning ; reserving  therefrom  the  space  of  forty 
feet,  or  the  width  of  an  alley,  through  the  centre  of  the 
said  lot,  parallel  with  the  main  road,  and  in  a line  with  the 
alley  now  laid  out  on  the  plan  of  the  village.” 

The  piece  thus  reserved  is  that  used  as  Cherry  Street* 
which  communicates  with  the  western  limit  of  Cherry  Alley, 
at  which  point  of  junction  at  least  the  width  of  the  alley, 
to  the  full  extent  of  twenty  feet,  has  always  been  preserved. 

We  have  then  in  this  deed  a recognition  by  Mr.  Merritt, 
that  at  the  time  this  deed  was  executed  Cherry  Alley  was 
known  as  a piece  of  land  laid  down  upon  the  ground  as  an 
alley  of  twenty  feet  in  width,  extending  from  Main  Road, 
(now  Ontario  street),  to  Yate  Street,  and  providing  for  the 
communication  with  the  alley  of  another  street  reserved 
half-way  between  Ontario  and  Yate  Streets.  The  point  of 
20 — VOL.  XXIV  c.p. 
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commencement  is  at  a point  at  the  alley,  twenty  feet  from 
the  dwelling  house  of  Rufus  Wright,  which  point  is  the 
north-east  angle  of  the  piece  conveyed;  then  extending 
along  the  alley,  always  at  the  same  distance  of  twenty 
feet  from  Rufus  Wright’s  lot  to  the  road  leading  along  the 
top  of  the  hill  to  Boles’s,  that  is,  to  Yate  Street.  Then  the 
western  limit  of  the  lot  conveyed  is  spoken  of  as  distant 
sixty  feet  from  the  alley. 

This  deed,  as  it  seems  to  me,  affords  very  clear  evidence 
of  the  fact  that  the  alley  spoken  of  had  been  laid  out  and 
set  apart  by  Mr.  Merritt  to  be  used  by  some  persons  or 
other  as  a lane,  alley,  road,  or  way,  of  twenty  feet  in  width, 
connecting  with  Ontario,  Yate,  and  Cherry  streets.  And 
the  only  question  seems  to  be  as  to  whether  the  reserva- 
tion of  the  lane  was  to  be  for  the  benefit  of  the  public  gen- 
erally or  for  some  particular  portion  of  the  public  only 
namely,  those  only  to  whom  Mr.  Merritt  may  have  sold  or 
might  sell  lots  on  the  block  in  question. 

It  is  to  be  observed  that  there  is  nothing  indicating  a 
limitation  of  the  use  of  the  lane  to  any  particular  portion 
of  the  public.  The  very  position  of  the  lane  itself,  leading 
as  it  did  from  one  public  high  road  to  another,  namely, 
from  Ontario  Street  to  Yate  Street,  and  connected  on  its 
westerly  limit  with  another  street  or  public  highway,  laid 
down  by  the  proprietor,  Mr.  Merritt,  half-way  between  these 
two  public  highways,  seems  to  afford  evidence  which  must 
be  submitted  to  the  jury  upon  the  question  of  an  inten- 
tion to  dedicate  by  Mr.  Merritt.  User  by  the  public  is  only 
evidence  of  dedication,  but  other  evidence  of  intention 
besides  user  may  be  received,  and  I confess  it  appears  to 
me  that  the  position  of  the  lane  thus  in  communication 
with  three  acknowledged  public  highways,  in  the  absence 
of  any  intention  in  the  owner  of  the  soil  to  limit  the  user 
to  a particular  portion  of  the  public,  is  evidence  to  go  to  a 
jury  of  an  intention  to  dedicate  the  lane  as  a highway  to 
the  public. 

But  as  to  user,  there  seems  abundant  evidence  to  go  to  a 
jury  for  the  purpose  of  enabling  them  to  determine  whether 
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there  was  an  intention  of  dedicating  by  Mr.  Merritt  for  the 
use  of  the  public  generally,  or  for  the  use  only  of  a partic- 
ular portion.  From  1822  to  1828,  until  Darby  erected  the 
obstruction,  the  user  was  by  the  public  generally.  When 
Darby  erected  the  first  obstruction,  in  that  year,  his  act  was 
complained  of  as  interfering  with  the  street ; and  his  ouly 
excuse  for  the  interference,  which  was  admitted,  was  neces- 
sity, arising  from  the  presence  of  some  pine  stumps  which 
compelled  him  to  put  his  house  out  on  the  line  of  the 
street  a few  feet. 

Now,  it  appears  by  the  evidence  of  the  surveyor,  Mr. 
Gardner,  that  taking  the  westerly  limit  of  the  lane  to  be  as 
described  by  Mr.  Merritt  in  the  deed  of  the  28th  of  Decem- 
ber, 1831,  the  obstruction  complained  of  is  out  into  the 
lane  just  about  the  very  distance  which,  in  1828,  Junkin 
said  it  was  alleged  and  claimed  to  be,  so  that  before  the 
deed  of  December,  1831,  there  must  have  been  some  known 
means  of  determining  on  the  ground  the  outer  limits  of  the 
lane. 

The  user  of  the  lane  or  alley,  wherever  it  has  been 
used  ever  since  1822,  has  been  a public  user,  and  such  user 
has,  at  Cherry  street  at  least,  crossed  the  western  limit  of 
the  lane,  as  described  in  the  deed  of  1831.  Then  such  user 
having  been  continued  during  the  whole  life  of  Mr.  Merritt, 
— that  is,  for  the  period  of  forty  years — there  was  the  most 
irresistible  evidence  of  what  the  intention  of  Mr.  Merritt 
was  in  dedicating  the  lane,  and  that  such  intention  was  of 
dedication  as  a public  highway. 

The  user  establishing  the  intention,  the  deed  of  the  28th 
December,  1831,  may  be  referred  to  for  the  purpose  of 
determining  what  the  boundaries  of  the  lane  so  dedicated 
were,  just  as  we  might  refer  to  a deed  granting  a right  of 
way ; and  the  deed,  when  looked  at  for  the  purpose  of 
seeing  what  are  the  limits  of  the  way,  affords  evidence  of 
the  fact  that  the  lane  had  been  laid  out  upon  the  ground 
some  years  prior  to  the  execution  of  the  deed,  precisely  as 
it  is  described  in  the  deed. 

In  the  absence,  then,  of  any  interruption  whatever  by 
Mr.  Merritt,  or  any  person  claiming  title  under  him,  incon- 
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sistent  with  the  enjoyment  of  the  lane  laid  out  by  him  as 
a public  way  at  any  time  since  the  first  laying  out  of  the 
lane,  in  or  prior  to  1822,  the  passing  of  22  Vic.,  ch.  99,  con- 
solidated in  22  Vic.,  ch.  54,  sec.  336,  had  the  effect  of  vest- 
ing in  the  municipality  the  highway  as  laid  out  by  Mr. 
Merritt,  subject  to  any  rights  in  the  soil  which  he  who  laid 
out  the  lane  had  reserved. 

It  would  be  preposterous  to  hold  that  the  obstruction  by 
Darby,  who  seems  to  have  known  he  was  obstructing  a 
street  already  laid  out,  can  afford  any  evidence  to  displace 
the  intention  of  the  original  proprietor  in  lading  out  the 
lane.  The  non-user  by  the  public  at  the  place  obstructed 
by  reason  of  the  obstruction,  cannot  be  called  in  aid  by  the 
person  causing  the  obstruction,  for  the  purpose  of  shewing 
that,  at  the  place  obstructed,  there  was  no  evidence  of 
dedication  by  the  original  proprietor. 

I refer  to  Poole  v.  Huskinson,  1 1 M.  & W.  827 ; Regina 
v.  East  Mark , 11  Q.  B.  877 ; Regina  v.  Petrie,  4 E.  & B.  737. 

The  only  questions  reserved  for  our  opinion  are:  1. 
Whether  there  was  any  evidence  of  dedication  to  go  to  the 
jury.  2.  Whether  evidence  of  user  by  the  public  of  the 
part  in  dispute  is  essential  to  the  success  of  the  prosecution. 

We  answer  the  first  of  these  questions  in  the  affirmative,, 
and  the  second  in  the  negative. 


Conviction  affirmed . 
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Dickson  v.  The  Provincial  Insurance  Company.  . 

Insolvency — Further  insurance — Change  of  occupation — Renewal — Pleading — 

Departure. 

Declaration. — First  count:  On  a fire  policy  dated  22nd  September,  1869, 
made  by  defendants  to  one  B.,  for  one  year,  with  condition  for  renewal ; 
alleging  that  B.  renewed  to  22nd  September.  1878;  that  prior  to  25th 
January,  1872,  he  became  insolvent,  &c.,  and  that  the  plaintiff  was  his 
assignee,  and  at  the  time  of  loss,  was  solely  interested  ; that  the  premises 
were  destroyed  by  fire  on  the  18th  of  March,  1873,  whereby  the  plaintiff, 
as  assignee,  became  entitled  to  recover  the  insurance  from  defendants : 
breach,  non-payment.  Second  count:  setting  out  apparently  the  same 
policy,  &c.,  as  in  the  first  count,  averring  an  insurance  to  B.  and  renewals 
by  him,  and  loss  by  fire  on  the  14th  March,  1873,  whereby  B.  became 
solely  interested;  and  that  after  the  fire  and  before  suit,  namely,  on  the 
5th  of  November,  1872,  B.  by  writing  assigned  to  plaintiff,  as  assignee  in 
insolvency,  all  his  interest  in  said  insurance,  &c. 

Second  plea : that  by  one  of  the  conditions,  the  renewal  policies  became 
avoided  if  insured,  or  his  assigns  should  effect  any  further  insurance,  and 
should  not  with  reasonable  diligence  notify  the  company,  and  have  it 
endorsed  ; that  the  plaintiff  became  assignee  before  the  fire  of  B.’s  estate 
and  effects,  including  this  property  and  policy  ; and  then  effected  a fur- 
ther insurance  in  the  Western  Assurance  Company  ; and  that  neither  he 
nor  B.  gave  notice,  &c. , whereby  the  policy  was  avoided.  Held,  plea 
good,  for  the  plaintiff  was  B.’s  assignee  within  the  policy,  and  as  such 
became  possessed  of  B.’s  policy  for  the  benefit  of  the  estate,  and  in  such 
interest  effected  the  second  insurance. 

An  equitable  replication  to  this  plea  alleged  that  when  the  plaintiff  effec- 
ted the  further  insurance,  he  was  ignorant  of  this  insurance  by  B. ; that, 
as  soon  as  he  became  aware  thereof,  he,  with  all  reasonable  diligence 
notified  defendants,  and  by  their  default  it  has  not  been  endorsed.  Held, 
bad,  for  the  assignee’s  ignorance  could  not  deprive  defendants  of  the 
benefit  of  their  express  stipulation. 

A further  replication  alleged,  that  defendants  with  full  notice  of  B.’s  in- 
solvency, and  plaintiff  becoming  assignee,  accepted  from  B.  the  renewal 
premium,  and  renewed  the  policy  to  him  and  for  his  benefit,  from  Sep- 
tember, 1872,  to  September,  1873;  that  the  subsequent  insurance  was 
for  the  plaintiff’s  benefit  as  assignee,  and  that  B.  had  an  insurable  inter- 
est in  the  property  greater  than  the  sum  insured  with  defendants,  as  they 
knew.  Held,  bad,  for  it  shewed  no  new  contract  released  from  the 
stipulation  relied  on  in  the  plea. 

Third  plea:  that  before  the  loss,  the  plaintiff  became  the  assignee,  and  the 
policies  and  insured  property  became  absolutely  transferred  and  vested 
in  him  ; and  he  became  and  was  the  insured  under  the  policy,  and  sus- 
taining damage,  but  that  he  did  not  give  notice  of  the  Joss,  &c.  Held , 
plea  bad. 

Equitable  replication  : that  before  the  loss,  the  property  was  not  abso- 
lutely vested,  &c  , in  plaintiff,  but  B.  still  had  an  insurable  interest 
therein  to  the  property  to  the  amount  of  the  policy,  which  defendants 
knew,  and  they  renewed  the  policy  to  him  for  value  for  a year,  during 
which  the  loss  occurred  ; and  B.  who  was  the  person  sustaining  loss, 
&c.,  gave  the  notice  and  proofs.  Held,  bad,  for  it  was  a departure  from 
the  first  count  of  the  declaration,  which  averred  a sole  interest  in  the 
plaintiff;  and  that  B.  had  no  insurable  interest  apart  from  the  plaintiff. 

Eourth  plea:  that  by  one  of  the  conditions,  defendants  were  to  be  notified 
of  all  changes  of  occupation,  or  of  vacancy ; that  at  the  time  of  insur- 
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ance,  the  premises  were  vacant,  and  afterwards  they  were  occupied  by 
B.,  in  part  as  a dwelling  house,  and  in  part  as  an  Orange  lodge ; and 
defendants  were  not  notified. 

Equitable  replication  ; that  when  the  policy  was  made,  defendants  knew 
that  the  building  was  in  course  of  construction,  and  that  B.  intended 
to  occupy  it  as  a dwelling  ; and  that  afterwards,  with  such  knowledge, 
B.  occupied,  as  -l  in  the  fourth  plea  alleged;”  and  defendants,  with 
knowledge  thereof,  received  renewal  premiums  down  to  the  time  of  the 
loss  without  objection.  Held , replication  good,  and  that  it  sufficiently 
shewed  notice  to  defendants  of  the  occupation  as  a lodge. 

Sixth  plea  : averring  B ’s  insolvency  and  assignment  to  plaintiff  on  the 
25th  January,  1872,  and  that  the  current  year  expired  in  September, 
1873,  and  that  the  plaintiff  did  not  renew  by  paying  the  premiums,  &c., 
and  so  that  policy  was  at  an  end.  Equitable  replication:  that  defen- 
dants should  not  be  allowed  to  so  aver,  because  B.,  under  whom  plaintiff 
claims,  duly  paid  up  renewal  premiums  to  defendants,  who  accepted, 
and  gave  their  receipts  therefor,  declaring  policy  renewed,  &c.,  which 
receipt  B.  delivered  to  plaintiff,  who  adopted  his  act. 

Held , replication  good,  for  B.’s  payment  in  renewal,  and  taking  the  receipts 
in  his  own  name,  would  enure  to  the  benefit  of  the  estate. 

Declaration.  First  count : on  a policy  of  insurance 
against  fire,  on  a certain  building  of  one  Joseph  Bateman, 
dated  the  22nd  September,  1869,  made  by  the  defendants 
to  the  said  Joseph  Bateman  for  one  year.  The  declaration 
set  out  the  conditions,  amongst  which  was  a condition  for 
renewal,  and  according  to  which  the  renewal  was  to  be 
held  to  he  under  the  original  representation,  in  so  far  as  it 
might  not  he  varied  hy  a new  representation  in  writing, 
&c. ; and  alleged  that  the  said  Joseph  Bateman  renewed  to 
22nd  September,  1873  : that  prior  to  the  25th  January, 
1872,  he  became  insolvent,  &c.,  and  that  the  plaintiff  was 
his  assignee  in  insolvency,  and  at  the  time  of  the  loss  the 
plaintiff  was  solely  interested ; that  the  premises  were 
destroyed  by  fire  on  the  11th  of  March,  1873,  whereby 
the  plaintiff,  as  such  assignee  as  aforesaid,  became  entitled 
to  recover  from  the  defendants  the  whole  amount  of  the 
insurance ; and  averring  as  a breach  non-payment. 

Second  count : on  a policy  of  insurance,  of  the  same 
date  as  in  the  first  count,  setting  out  apparently  the  same 
policy  of  insurance,  property  and  contract,  and  averment  of 
renewals  by  the  said  J oseph  Bateman.  It  then  averred  a 
loss  by  fire  on  the  14th  March,  1873,  whereby  it  was  alleged 
that  the  said  Joseph  Bateman  became  solely  interested  in 
the  premises  to  the  amount  insured;  and  that  after  the 
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fire,  and  before  this  suit,  to  wit,  on  the  5th  November, 
1873,  he  did  by  writing  assign  to  the  plaintiff,  as  assignee 
as  aforesaid,  all  his  interest  in  the  claim  arising  out  of  the 
said  contract,  whereby  the  plaintiff,  as  such  assignee  as 
aforesaid,  became  entitled  to  recover,  &c. 

Second  plea : setting  out  a condition  in  the  several 
policies,  “ that  if  the  assured  or  his  assigns  should  there- 
after make  any  other  insurance  on  the  said  property,  and 
should  not  with  all  reasonable  diligence  give  notice  thereof 
to  the  defendants  and  have  the  same  endorsed  on  the  said 
policies  respectively,  or  otherwise  acknowledged  by  them 
in  writing,  the  said  policy  should  cease  and  be  of  no 
further  effect : that  the  plaintiff  before  the  said  fire  became 
assignee  of  the  estate  and  effects  of  the  said  Joseph 
Bateman,  as  in  the  first  count  mentioned,  and,  amongst 
others,  of  the  said  insured  property  and  policy  of  insurance  ; 
and  after  he  so  became  assignee  thereof,  and  before  the 
said  fire,  the  said  plaintiff  effected  a further  insurance  on 
the  said  property  in  the  Western  Assurance  Company,  and 
neither  the  plaintiff  nor  Bateman  gave  notice  as  required, 
whereby  the  said  policy  ceased  and  became  of  no  further 
effect. 

Third  plea : that  before  the  said  alleged  loss  and 

damage  by  fire,  in  the  said  first  and  second  counts 
respectively  mentioned,  the  plaintiff  became  assignee  in 
insolvency,  &c. ; and  the  said  insured  property  and  the 
said  policies  of  insurance  became  and  were  absolutely 
transferred  to  and  vested  in  the  plaintiff,  and  the  plaintiff 
became  and  was  the  insured  under  the  said  policies,  and 
the  person  sustaining  damage  and  loss  by  the  said  fire ; 
and  the  plaintiff  did  not  forthwith  give  notice  of  the  said 
loss  and  damage  to  the  defendants  or  their  agent,  and  as 
soon  after  as  possible  deliver  in  a particular  account  of 
such  loss  or  damage,  signed  with  his  own  hand  and  verified 
by  his  oath  or  affirmation  as  required  by  the  condition  of 
the  said  policies  in  that  behalf,  whereby  the  said  alleged 
loss  has  not  become  payable. 

F ourth  plea  : that  the  said  policies  were  and  are  subject 
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to  a condition  thereon  endorsed  in  the  words  following : 

" In  all  buildings  insured  by  this  company,  all  changes  of 
occupation,  either  by  tenants  or  otherwise,  or  any  vacancy 
of  the  buildings,  if  the  same  shall  be  left  vacant  for  one 
month,  shall  be  immediately  notified  to  the  manager  of 
the  company  in  writing,  and  acceded'  to  in  writing  by  him, 
otherwise  the  policy  shall  be  void that  at  the  time  of 
the  making  of  the  said  [policies  the  said  buildings  were 
unoccupied,  and  that  after  the  making  of  the  said  policies 
the  said  buildings  became  and  were  occupied  by  the  said 
Joseph  Bateman,  in  part  as  a dwelling-house,  and  in  part 
as  a lodge-room  by  the  members  of  an  Orange  Lodge,  which 
occupation  was  not  notified  to  the  manager  of  the  defen- 
dants’ company  in  writing,  or  acceeded  to  by  him  in 
writing,  whereby  the  said  policies  became  void. 

Fifth  plea : that  before  the  said  loss  or  damage,  and 

before  the  said  plaintiff  became  assignee,  &c.,  the  said 
insured  property  was  by  deed  conveyed  in  fee  by  the  said 
Joseph  Bateman  to  one  John  Campbell,  who  by  deed 
conveyed  the  same  in  fee  to  one  Agnes  Bateman,  to  whom 
the  said  policies,  with  the  consent  of  the  defendants  in 
writing  endorsed  on  the  said  policies,  were  duly  assigned, 
as  required  by  the  terms  of  the  said  policies ; and  the  said 
Agnes  Bateman  thereby  became  the  assured  under  the  said 
policies ; and  the  said  defendants  have  not  consented  in 
writing  or  otherwise  to  the  assignment  of  the  said  policies 
to  the  said  Joseph  Bateman  or  to  the  plaintiff ; and  it  was 
and  is  provided,  in  and  by  the  said  policies,  that  the 
interest  of  the  insured  therein  is  not  assignable,  unless  the 
assignee  before  any  loss  happen  shall  give  notice  in 
writing  of  the  assignment,  and  have  the  same  endorsed  on 
or  annexed  to  the  policies  and  signed  by  the  president  or 
manager. 

Sixth  plea:  that  the  said  Joseph  Bateman  became 

insolvent,  and  assigned  his  estate  and  effects  to  the  said 
plaintiff,  on  the  25th  January,  1872,  and  the  current  year 
of  the  said  insurance  expired  on  the  18th  January,  1872, 
and  the  plaintiff  did  not  renew  the  said  policies  by  paying 
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the  premium,  as  required  by  the  said  policies  and  the 
conditions  thereon  endorsed ; and  the  said  policies  were 
not  at  the  time  of  the  said  loss  and  damage  valid  and 
existing  policies. 

Second  replication,  on  equitable  grounds,  to  the  second 
plea : that  at  the  time  the  plaintiff  became  assignee,  &c., 
and  insured  his  interest  as  such  assignee,  he  was  ignorant 
that  the  said  Joseph  Bateman  had  effected  an  insurance 
with  the  defendants ; and  that,  so  soon  as  he  acquired  such 
knowledge,  he  did  with  all  reasonable  diligence  give  notice 
of  his  (the  plaintiff’s)  insurance  to  the  defendants,  and  the 
same  has  not  been  endorsed  on  the  said  policies  respec- 
tively, or  otherwise  acknowledged  by  the  defendants  in 
writing,  solely  by  reason  of  the  acts  and  defaults  of  the 
defendants,  &c. 

Third  replication,  on  equitable  grounds,  to  the  second, 
plea : thqt  after  Bateman  had  assigned  his  estate  and 
effects  in  insolvency  to  the  plaintiff,  and  after  the  said 
plaintiff  became  assignee  of  the  estate  and  effects,  the 
-defendants,  after  full  notice,  &c.,  accepted  from  the  said 
Joseph  Bateman  the  renewal  premium  money  to  renew, 
and  they  did  renew  the  said  policy  to  him  and  for  his 
benefit  from  the  18th  September,  1872,  to  18th  September, 
1873  ; and  that  the  said  insurance  effected  by  the  plaintiff 
in  the  Western  Assurance  Company  was  for  his,  the 
pled n tiff’s,  benefit  as  such  assignee ; and  that,  at  the  time 
of  the  said  renewal  insurance  and  of  the  said  fire,  the  said 
Joseph  Bateman  had  an  insurable  interest  in  the  said 
property  to  an  amount  greater  than  the  said  sum  insured 
with  the  defendants,  as  the  defendants  then  well  knew. 

Second  replication,  on  equitable  grounds,  to  the  third 
plea : that  before  the  said  property  was  destroyed  by  fire, 
the  said  property  and  policy  had  not  become  and  were  not 
absolutely  transferred  to  and  vested  in  the  plaintiff,  but 
that  the  said  Joseph  Bateman  had  an  insurable  interest 
still  remaining  in  him  in  the  said  property  to  the  extent 
of  the  amount  of  the  said  policy,  which  the  defendants  well 
knew,  and  knowing  which  they  renewed  the  said  policy  to 
21 — VOL.  XXIV  C.P. 
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him  for  valuable  consideration  for  a year,  to  wit,  from 
18th  September,  1872,  to  the  18th  September,  1873,  during 
which  period  the  said  property  was  destroyed  by  fire  as 
aforesaid;  and  that  he,  the  said  Joseph  Bateman,  who  was 
the  person  sustaining  damage  and  loss  by  the  said  fire,  did 
then  give  timely  notice,  &c.,  and  delivered  a particular 
account,  &c.,  as  required  by  the  policy  and  by  the  con- 
ditions. 

Second  replication,  on  equitable  grounds,  to  the  fourth 
plea  : that  on  the  22nd  September,  1869,  when  the  policy 
was  made  and  issued  to  the  said  Joseph  Bateman,  the 
defendants  well  knew  that  the  building  was  in  course 
of  construction  and  not  completed,  and  that  Bateman 
intended  to  occupy  the  same  as  soon  as  completed  : that 
shortly  afterwards,  and  during  the  said  year,  1869,  the  said 
building  became  and  was  completed,  as  defendants  well 
knew : that  thereupon,  during  the  year  last  aforesaid  the 
said  Joseph  Bateman  entered  into  occupation  of  the  same,  as 
in  the  said  fourth  plea  alleged,  as  the  defendants  well  knew  ; 
that  afterwards  the  defendants  accepted  and  received  from 
the  said  Joseph  Bateman  the  premiums  payable  for  the  con- 
tinuance of  the  said  policy  of  insurance  during  the  year, 
(setting  out  each  year  down  to  the  loss),  and  so  that 
it  would  be  inequitable  and  a fraud  on  the  said  Joseph  Bate- 
man, and  on  the  plaintiff',  for  the  defendants  to  be  allowed 
to  set  up  the  facts  alleged  in  the  said  fourth  plea  as  a 
defence  in  this  action ; and  that  the  defendants,  under  the 
circumstances,  ought  not  to  be  allowed  so  to  do,  and  ought 
to  be  estopped  and  prevented  from  so  doing. 

Second  replication,  on  equitable  grounds,  to  the  sixth 
plea ; that  the  defendants  ought  not  to  be  allowed  to  say 
that  the  plaintiff'  did  not  renew  the  said  policy  by  paying 
the  premium  as  required  by  the  policy  and  the  conditions, 
because  that  the  said  Joseph  Bateman,  under  whom  the  plain- 
tiff claims,  before  the  18th  September,  1872,  offered  to  pay 
and  did  pay  to  the  defendants  the  amount  of  the  premium 
for  the  renewal  of  the  said  policy  for  the  year  from  the  18th 
September,  1872,  to  the  18th  September,  1873,  and  the 
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defendants  accepted  and  received  the  amount  so  offered  as 
and  for  such  premium,  and  issued  their  receipt  for  the  same  , 
wherein  they  declared  that  the  said  policy  was  renewed, 
&c.,  which  the  said  Joseph  Bateman  afterwards  deliver  ed 
to  the  plaintiff,  who  thereupon  adopted  the  act  of  the  said 
Joseph  Bateman. 

Demurrer  to  pleas.  To  the  second  plea.  1.  That  the 
plaintiff  is  not  an  “ assign”  within  the  meaning  of  the  said 
policy.  2.  That  an  insurance  by  the  plaintiff  of  his  interest 
as  assignee  in  insolvency  of  Joseph  Bateman  did  not  avoid 
the  said  policy.  3.  That  the"  said  second  plea  confesses  the 
declaration  without  sufficiently  avoiding  the  same. 

To  the  fourth  plea  : that  the  said  condition  is  inapplicable 
to  a building  in  course  of  completion  at  the  time  when 
insurance  is  effected  and  afterwards  becoming  occupied  by 
the  person  insuring  ; that  no  change  of  occupation,  either  by 
tenants  or  otherwise,  or  any  vacancy  of  the  building  within 
the  meaning  of  the  plea,  is  shewn  in  the  said  fourth  plea. 

Demurrers  to  the  replications. 

To  the  second  replication  to  second  plea : that  the  igno- 
rance of  the  plaintiff  that  Joseph  Bateman  had  effected  the 
insurance  with  the  defendants  in  the  declaration  mentioned, 
does  not  prevent  the  subsequent  insurance  effected  by  the 
plaintiff  avoiding  the  policy  : that  it  does  not  appear  whe- 
ther the  notice  he  gave  of  his  insurance  was  given  before 
or  after  the  fire;  if  after,  it  could  not  avail : that  it  was  dhe 
duty  of  the  plaintiff  to  produce  the  policy  to  the  defendants 
to  have  the  notice  of  the  subsequent  insurance  endorsed, 
and  it  is  not  averred  that  the  policy  was  produced  to  the 
defendants  for  that  purpose  : that  it  does  not  appear  defen- 
dants were  required  to  acknowledge  said  other  insurance  ; 
that  it  was  optional  with  defendants  to  acknowledge  or 
not,  and  if  they  did  not  acknowledge  the  policies,  became 
void. 

To  the  third  replication  to  second  plea:  that  the  said 
replication  is  a departure  from  and  contradicts  the 
first  count  of  the  declaration,  which  avers  that  at  the 
time  of  the  fire  or  loss  the  plaintiff  was  solely  inter- 
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ested  in  the  said  insured  premises,  and  the  replication  sets 
up  that  the  said  J oseph  Bateman  was  interested  therein  : 
that  the  said  declaration  is  based  upon  policies  of  insurance 
under  defendants’  seal,  and  said  declaration  further  shews 
that  before  the  fire,  and  before  the  said  last  receipt  was 
given,  the  said  Joseph  Bateman  became  insolvent  and  made 
an  assignment  of  all  his  estate  and  effects,  pursuant  to  the 
Insolvent  Act  of  1869,  to  the  plaintiffs,  whereby,  both  at 
law  and  in  equity,  the  said  policies  passed  to  the  plaintiff, 
and  the  giving  a receipt,  after  the  assignment  in  insolvency, 
for  the  premium  could  give  no  right  in  the  policy  to  the 
said  Bateman,  and  the  facts  in  said  replication  shew  no 
cause  of  action  in  the  said  Bateman,  or  the  said  plaintiff, 
in  respect  of  payment  of  the  said  alleged  premium  : that 
if  the  facts  alleged  shew  any  cause  of  action  or  right  in 
equity,  it  is  on  the  premium  receipts  as  a new  insurance  for 
the  benefit  of  Bateman  personally  after  the  assignment,  and 
no  such  claim  is  set  up  in  the  declaration ; and  the  facts 
averred  in  the  declaration  and  second  plea,  and  not  denied 
in  said  third  replication,  shew  that  said  Bateman  had  at 
the  time  of  paying  the  premium  no  insurable  interest;  that 
the  said  replication  contradicts  the  plaintiff’s  first  count, 
wherein  it  is  alleged  the  plaintiff*  was  solely  interested  in 
the  said  insured  property. 

To  the  second  replication  to  third  plea:  that  the  said 'de- 
claration shews  the  said  property  had  been  assigned  to  the 
plaintiff  under  an  assignment  of  all  the  said  Bateman’s 
estate  and  effects,  according  to  the  Insolvent  Act  of  1869 
and,  if  so,  no  interest  therein  insurable  or  otherwise  would 
remain  to  the  said  Bateman,  except  the  said  property  were 
vested  in  him  as  a trustee,  in  which  case  any  right  of  action 
in  respect  of  the  property  or  policy  would  not  pass  to  the 
plaintiff 

To  the  second  repfication  to  fourth  plea : that  the  said 
replication  avers  that  the  said  J oseph  Bateman  entered  into 
occupation  of  the  said  building  to  defendants’  knowledge, 
but  it  does  not  allege  that  defendants  had  knowledge  of 
the  occupation  of  part  of  the  said  building  by  the  members 
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of  an  Orange  lodge  ; that  nothing  in  the  said  replication 
alleged  is  a waiver  of  the  condition  of  the  said  policy, 
requiring  notice  in  writing  of  the  change  in  occupation, 
and  of  the  defendants’  manager  acceding  thereto  in  writing. 

To  the  second  replication  to  sixth  plea : that  the  said 
replication  does  not  shew  when  the  said  plaintiff  adopted 
the  act  of  the  said  Bateman,  whether  it  was  before  or  after 
the  fire  : that  the  said  renewal  receipt  was  a renewal  of 
the  policy  to  Bateman  personally,  and  not  to  the  plaintiff ; 
and  from  the  declaration  it  appears  that  Bateman  then 
had  no  interest  in  the  said  property  ; and  it  is  not  averred, 
nor  does  it  appear  from  said  replication,  that  the  defendants 
intended  to  continue  said  policy  to  the  plaintiff. 

Harrison , Q.  C.,  and  Hickson , for  the  plaintiff.  As  to 
the  second  plea.  The  plaintiff  is  not  an  assignee  within 
the  condition,  as  it  refers  to  where  the  instrument  is  express- 
ly assigned  by  the  act  of  the  parties,  and  not,  as  here,  by 
operation  of  law.  Also,  the  condition  as  to  further  insur- 
ance does  not  apply,  for  it  means  no  further  assurance  by 
the  same  person  who  before  insured,  and  in  the  same  interest, 
and  the  assignee  and  insolvent  have  separate  interests.  It  is 
like  the  case  of  mortgagor  and  mortgagee : Marks  v. 

Hamilton,  7 Ex.  323,  and  note  to  Amer.  ed. ; Kerr  v. 
British  America  Assurance  Co .,  32  U.  C,  R.  569;  Hoffman 
v.  AEtna  Fire  Ins.  Co .,  32  N.  Y.  405  ; Burton  v.  Gore  Dis- 
trict M.  Ins.  Co .,  14  U.  C.  R.  342,  12  Grant  156 ; Living- 
stone v.  Western  Assurance  Co .,  14  Grant  507  ; Woodbury 
Savings  Bank  v.  Charter  Ins.  Co .,  31  Conn.  518;  Ham- 
mersley  v.  He  Biel , 12  C.  & F.  45 ; Freeman  v.  Cookey 
2 Ex.  654  ; Fitzgerald  v.  Fitzgerald , 20  Grant  410  ; Kerr 
on  Frauds,  47.  The  second  replication  to  this  plea  is  a com- 
plete answer  ; and  under  sec.  8 of  The  Administration  of  Jus- 
tice Act,  1873,  according  to  equity  and  good  conscience,  the 
plaintiff  must  succeed.  The  third  replication  to  the  second 
plea, and  secondreplicationto  the  third  plea, raise  the  question 
under  the  second  count  of  Bateman’s  separate  interest,  the 
first  count  applying  to  plaintiff’s  separate  interest.  The 
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third  replication  shews  what  amounts  to  the  issuing  of  a new 
insurance  to  Bateman  of  his  interest  after  the  insolvency, 
and  therefore  the  assurance  by  plaintiff  in  the  Western  was 
not  a further  assurance.  The  second  replication  to  the  third 
plea  shews  that  Bateman,  as  in  his  separate  interest,  gave 
the  notice,  &c.,  and  this  is  clearly  sufficient.  As  to  the 
fourth  plea,  the  condition  only  applies  to  buildings  occupied 
at  the  time  of  the  insurance,  and  to  a change  of  occupation 
afterwards  occurring,  and  not  to  a building  in  course  of 
construction,  and  afterwards  occupied  by  the  insured ; and 
the  replication  shews  a waiver  of  the  condition.  The 
conditions  do  not  absolutely  avoid  the  policy,  but  only 
render  it  voidable  : Armstrong  v.  Turquand , 9 Ir.  C.  L,  B. 
82 ; Wing  v.  Harvey , 5 DeG.  McN.  & G.  263 ; Canada 
Landed  Credit  Co.  v.  Canada  Agricultural  Ins . Co., 
IT  Grant  418;  Young  v.  Austen , L.  R.  4 C.  P.  558; 
Stanton  v.  Austin , L.  R.  7 C.  P.  651  ; Redway  v. 
Me  Andrew,  L.  R.  9 Q.  B.  74 ; McCulloch  v.  Gore  Dis- 
trict M.  Ins.  Co.,  32  U.  C.  R.  610 ; Smith  v.  Com- 
mercial Union  Ins . Co.,  33  U.  C.  R.  69.  The  replica- 
tion to  the  sixth  plea  is  good ; it  shows  an  adoption 
by  plaintiff  of  Bateman’s  act  in  paying  the  premiums  and 
renewing  the  policy.  It  does  not  matter  who  paid  the 
premiums. 

M.  C.  Cameron , Q.  0.,  and  E.  H.  Duggan,  contra.  The 
latter  pleadings  need  only  be  referred  to.  The 
second  replication  to  the  fourth  plea  is  no  answer.  It  does 
not  allege  that  the  company  had  knowledge  of  the  occupation 
of  part  by  Bateman  and  part  by  the  Orange  society.  It  is 
quite  consistent  with  it  that  Bateman  might  have  first  occu- 
pied and  then  rented  to  the  Orange  society.  As  to  the  second 
replication  to  the  sixth  plea,  it  is  no  answer.  It  admits  a 
renewal  to  Bateman,  and  does  not  allege  that  it  was  for  the 
benefit  of  the  plaintiff,  nor  does  it  shew  when  the  plaintiff 
adopted  his  act;  also,  it  admits  that  the  money  was  not  paid 
out  of  the  assets  of  the  estate,  and  Bateman  could  not  make 
himself  a creditor  of  the  estate.  The  cases  shew  that  the 
conditions  of  the  policy  must  be  strictly  complied  with  : 
Hendrickson  v.  Queen  Ins.  Co.,  31  U.  C.  R.  547 ; Ashfond 
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v.  Victoria  M.  Ass.  Co.,  20  C.  P.  434 ; Mason  v.  Andes 
Ins . Co.,  23  C.  P.  37 ; Smith  v.  Provincial  Ins.  Co.,  18  C. 
P.  223. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court, 

The  plaintiff  sues  as  assignee  in  insolvency  of  Joseph  Bate- 
man. 

The  declaration  contained  two  counts. 

The  first  count  sets  out  a fire  policy,  dated  the  22nd  Sep- 
tember, 1869,  made  by  defendants  to  one  Joseph  Bateman,  for 
one  year,  with  a condition  for  renewal : that  Bateman  renewed 
it  to  27th  September,  1873  ; that  Bateman  prior  to  the  25th 
January,  1872,  became  insolvent,  &c.,  and  the  plaintiff  was  his 
assignee,  and  at  the  time  of  the  loss  wTas  solely  interested;  and 
that  the  premises  were  destroyed  by  fire  on  the  13th  of 
March,  1873,  whereby  the  plaintiff,  as  assignee  as  aforesaid, 
became  entitled  to  recover  from  the  defendants  the  whole 
amount  of  insurance  : breach  non-payment. 

The  second  count  sets  out  that  by  a policy  dated  the  same 
date  as  before,  the  defendants  insured  Bateman,  describing 
apparently  the  same  property  and  the  same  contract,  and 
averment  of  renewals  by  Bateman.  A loss  by  fire  is  then 
averred  on  the  14th  March  1873,  whereby  Bateman  became 
solely  interested  in  the  premises  to  the  amount  insured,  and 
after  the  fire  and  before  this  suit,  namely  on  the  5th  Novem- 
ber, 1873,  Bateman  did  by  writing  assign  to  the  plaintiff,  as 
assignee  as  aforesaid,  all  his  interest  in  the  claim  arising  out 
of  the  said  contract,  whereby  the  plaintiff  as  assignee  as 
aforesaid  became  entitled  to  recover,  &c. 

The  second  plea  sets  out  a condition  in  the  “ several  poli- 
cies,” that  if  the  insured  or  his  assigns  should  thereafter 
make  any  other  insurance,  and  not  with  reasonable  diligence 
give  notice  and  have  it  endorsed  on  the  policies,  the  policy 
should  cease : that  the  plaintiff  became  the  assignee  before 
the  fire  of  the  estate  and  effects  of  Bateman,  and  amongst 
other  effects  of  the  insured  property  and  policy,  and  after 
becoming  assignee  and  before  the  fire  the  plaintiff  effected  a 
further  insurance  with  the  Western  Assurance  Company  for 
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$1,000,  and  neither  he  nor  Bateman  gave  notice  as  required,, 
whereby  the  policy  was  avoided. 

This  plea  is  demurred  to  as  being  no  answer ; that  the  plain- 
tiff is  not  an  assignee  within  the  meaning  of  the  policy,  and 
that  an  insurance  by  the  plaintiff  of  his  interest  as  assignee 
did  not'avoid  the  policy. 

We  think  the  plea  is  a good  answer.  The  assignee  in  insol- 
vency cannot,  we  think,  acquire  any  higher  interesFas  against 
the  underwriters  than  the  insolvent  had.  He  either  simply 
represents  him  under  the  policy,  and  is  subject  to  all  hi's. 
undertakings  in  reference  to  the  subject  matter,  or  he  is  sim 
ply  his  “assign,”  directly  so  by  the  assignment  alleged  to 
have  been  executed  under  the  Act,  or  by  the  mere  operation 
of  the  statute,  as  having  vested  in  him  all  the  estate  .md 
effects  of  the  insolvent. 

it  is  not  easy  to  understand  how  an  important  stipulation, 
as  to  a subsequent  uncommunicated  insurance,  in  the  original 
contract,  can  be  violated  with  impunity  by  the  assignee.  In 
the  present  case,  it  was  not  by  any  act  of  the  insolvent  that 
the  condition  was  broken,  but  by  the  direct  act  of  the  assignee, 
after  his  right  had  accrued. 

In  this  respect  the  case  is  the  converse  of  Burton  v.  Gore 
District  M.  Ins.  Co .,  14  U.  C.  R.  842,  12  Grant  156.  Com- 
menting on  the  latter  case  the  Court  of  Queen’s  Bench,  in  Gil- 
christ v.  Gore  District  M.  Ins.  Co.,  34  U.  C.  R.  15,  say  that 
“A  further  insurance  must  mean  by  the  same  person  or  in  the 
same  interest  as  the  person  who  has  before  insured.  Separ- 
ate insurances  by  persons  having  different  interests  in  the 
same  property  cannot  benefit  the  parties,  nor  can  they 
harm  the  insurers.” 

Here  the  assignee  could  have  no  separate  interest.  He 
became  owner  of  the  whole  insurance  effected  by  the  insolvent, 
for  the  benefit  of  the  estate.  His  subsequent  insurance  in 
his  own  name  with  another  company  would,  if  recoverable, 
enure  to  precisely  the  same  interest,  and  the  insolvent’s  re- 
sulting interest  in  any  surplus  of  his  estate  after  all  debts, 
&c.,  are  paid,  would  be  the  same  under  both  policies. 

The  plaintiff  seeks  to  answer  this  plea  by  replying  equita- 
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bly,  that  when  the  assignee  effected  the  second  insurance 
he  was  ignorant  of  the  fact  that  Bateman  had  effected  the 
present  insurance  with  the  defendants,  and  that  as  soon  ashe 
became  aware  thereof  he  with  all  reasonable  deligence  gave 
notice  to  the  defendants,  and  it  has  not  been  endorsed  or 
acknowledged  by  them  by  their  default. 

This  is  demurred  to. 

We  think  it  is  no  answer.  The  ignorance  of  the  assignee 
is  no  reason  for  depriving  the  defendants  of  the  benefit  of 
their  express  stipulation. 

In  a case  of  Mason  v.  Andes  his.  Co.,  lately  decided  in  this 
Court,  23  C.  P.  37,  we  expressed  our  views  of  the  great  impor- 
tance and  general  bearing  of  this  condition.  If  the  company 
with  whom  the  assignee  effected  the  insurance  had  a like 
clause  as  to  being  notified  of  all  previous  or  existing  insur- 
ances, we  think  the  plaintiff  could  hardly  have  excused  the 
non-communication  by  the  assertion  that  he  was  ignorant  of 
their  existence. 

Another  equitable  replication  alleges  that  the  defendants 
after  Bateman’s  assignment  in  insolvency  and  plaintiff  be- 
coming assignee,  and  with  full  notice  thereof,  accepted  from 
Bateman  the  renewal  premium  to  renew,  and  they  did  renew 
the  policy  to  him  and  for  his  benefit,  from  September,  1872,  to 
September,  1873;  and  that  the  subsequent  insurance  with  the 
Western  Assurance  Company  w~as  for  the  plaintiff’s  benefit 
as  assignee;  and  that  he,  Bateman,  had  an  insurable  interest 
in  the  property  to  an  amount  greater  than  the  sum  insured 
with  the  defendants,  as  they  knew. 

This  is  also  demurred  to,  and  it  seems  to  us  to  be  no 
answer. 

What  Bateman  did  was  simply  to  renew  the  original  policy, 
which  contained  the  stipulations  relied  on  as  a defence.  All 
moneys  recoverable  on  that  policy  must  have  gone  to  the  plain- 
tiff as  assignee,  and  Bateman  paying  the  premium  for  renewal 
can  only  be  taken  as  an  act  to  preserve  from  lapse  an  important 
asset  of  his  estate.  Nothing  alleged  in  the  replication  can 
be  taken  as  establishing  any  new  contract,  released  from  the 
stipulation  just  provided.  In  fact  it  is  set  out  in  the  declara- 
22 — YOL.  XXIV  c.p. 
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tion  that  a renewal  is  always  to  be  held  as  made  under  the 
original  representation  &c. 

We  cannot  understand  how  a mere  renewal  or  prolonga- 
tion of  the  first  contract,  by  either  Bateman  or  his  assignee, 
can  in  any  way  deprive  the  defendants  of  their  right  to  the 
protection  of  the  stipulation  as  to  further  insurance. 

We  think  the  second  plea  stands  undisplaced,  and  is  a bar 
to  the  action. 

For  the  purposes  of  costs  we  must  notice  the  other 
demurrers. 

The  third  plea  sets  out  that  before  the  loss  the  plaintiff  be- 
came assignee  in  insolvency,  &c.,  and  the  policies  and  insured 
property  became  absolutely  transferred  to  and  vested  in  the 
plaintiff,  and  the  plaintiff  became  and  was  the  insured  under 
this  policy,  and  the  person  sustaining  damage,  and  that  the 
plaintiff  did  not  give  notice  or  deliver  an  account,  &c.,  signed 
with  his  own  hand,  and  verified  by  his  oath. 

To  this  an  equitable  replication  states,  that  before  the 
loss  the  property  was  not  absolutely  vested  in  or  transferred 
to  the  plaintiff,  but  Bateman  had  an  insurable  interest  still 
remaining  in  him  in  the  property,  to  the  extent  of  the 
amount  of  the  policy,  which  the  defendants  knew,  and  they 
renewed  the  policy  to  him  for  value  for  a year,  during  which 
period  the  loss  occurred,  and  Bateman,  who  was  the  person 
sustaining  loss,  gave  the  notice  and  proof,  &c.,  as  required 
by  the  conditions,  &c. 

This  is  demurred  to. 

It  certainly  seems  open  to  the  objection  that  it  is  a depar- 
ture from  the  declaration,  and  a setting  up  of  an  insurance 
differing  in  its  nature  from  that  sued  upon,  contradicting  the 
first  count,  which  avers  a sole  interest  in  the  plaintiff. 

The  plea  is  pleaded  to  both  counts.  It  seems  clearly  bad 
to  the  first  count. 

It  seems  clear  that  on  the  whole  pleadings  both  the  plain- 
tiff and  the  defendants  only  assert  the  existence  of  one,  not 
of  two  insurances.  This  is  plain  from  the  plaintiff ’s  repli- 
cations. Then,  the  second  count,  after  averring  the  policy 
made  with  Bateman,  and  the  renewals  by  him,  avers  that 
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after  the  loss  he,  by  writing  under  his  hand,  assigned  his 
interest  in  the  debt  or  claim,  arising  out  of  the  contract,  to 
the  plaintiff  as  assignee  as  aforesaid,  whereby  the  plaintiff 
became  entitled  to  recover,  &c. 

Now,  these  averments  cannot  alter  the  true  effect  of  Bate- 
man’s insolvency.  It  seems  idle  to  set  up  an  alleged  assign- 
ment to  the  plaintiff  “ as  assignee  as  aforesaid,”  other  than 
the  assignment  the  law  provides  for.  The  whole  suit  is 
brought  by  the  plaintiff  in  the  character  of  assignee  in 
insolvency.  The  whole  interest  of  Bateman  in  the  sum 
insured  is  vested  by  law  in  the  plaintiff  Bateman  was  bound 
to  disclose  to  his  assignee  the  existence  of  this  policy ; and 
even  had  he  assigned  to  another  person,  and  that  person  had 
recovered  from  the  company,  it  would  be  recoverable  by  the 
plaintiff  from  such  third  person  as  money  had  and  received. 
See  Schondler  v.  Wace,  before  Lord  Ellenborough,  1 Camp. 
487.  Nor  would  the  assignee  be  considered  as  abandoning 
his  right,  so  long  as  he  was  in  ignorance  of  its  existence. 

The  true  relation  of  an  insolvent  to  his  assignee  is  explained 
in  Jackson  v.  Forster , 1 E.  & E.  463. 

The  distinction  between  the  assignee  by  operation  of  law, 
and  an  ordinary  assignee  for  value,  is  clearly  defined. 

We  think  the  replication  to  the  third  plea  is  bad;  and  as 
only  costs  are  involved,  we  do  not  think  it  necessary  to  enter 
into  a discussion  as  to  how  the  proof  of  loss  is  to  be  made, 
when  the  insured  becomes  insolvent  in  an  ordinary  case. 
Possibly  no  actual  difficulty  may  occur  for  a long  time. 

The  case  cited  of  Marks  v.  Hamilton , 7 Ex.  824,  merely 
shews  that  an  insolvent  in  the  actual  possession  by  leave  of 
his  assignee,  of  chattels,  has  an  insurable  interest  therein, 
as  he  is  bound  to  account  therefor. 

The  defendants’  fourth  plea  sets  out  a condition,  that  all 
changes  of  occupation  by  tenants,  or  any  vacancy,  must  be 
notified  in  a month,  &c.  ; and  that  at  the  time  of  the  insur- 
ance the  premises  were  vacant ; and  that  after  the  policy 
was  made  they  were  occupied  by  Bateman,  in  part  as  a 
dwelling  house,  and  part  as  a lodge  room  by  members  of  an 
Orange  lodge,  and  not  notified  to  the  defendants,  &c. 
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To  this  the  plaintiff  replies,  that  when  the  policy  was 
made  the  building  was  in  course  of  construction,  as  defend- 
ants knew,  and  that  Bateman  intended  to  occupy  it  as  a 
dwelling,  and  that  afterwards  Bateman,  with  their  know- 
ledge, occupied,  u as  in  the  fourth  plea  alleged,”  as  they 
knew;  and  with  such  knowledge  they  continued  to  receive 
renewal  premiums  down  to  the  loss,  without  objection ; and 
so  defendants  should  not  he  allowed  to  set  up  the  facts  stated 
in  the  fourth  plea. 

This  is  demurred  to  as  not  averring  that  defendants  had 
had  notice  of  the  part  occupation  by  the  lodge  members,  and 
that  it  shews  no  waiver  of  the  condition,  &c. 

The  policy  states  the  risk  to  be  on  a building  in  course  of 
completion.  The  replication  charges  an  acceptance  of  the 
renewal  premiums,  with  full  knowledge  of  Bateman’s 
entering  into  occupation,  as  in  the  fourth  plea  alleged . 

This,  we  think,  covers  the  alleged  occupation,  “ as  a 
dwelling  house,  and  in  part  as  a lodge  room.” 

It  is,  in  effect,  a mere  description  of  how  Bateman  occu- 
pied ; and  it  is  his  occupation  in  the  manner  alleged  that  is 
put  in  issue. 

Had  the  defendants  desired  specifically  to  raise  as  a 
defence  the  occupation  as  a lodge  room,  we  think  they  should 
have  expressly  so  stated,  and  not  by  demurring  have  admit- 
ted the  material  averment  in  the  replication. 

The  equity  set  up  in  the  replication  seems  to  us  to  be 
clear.  The  principle  is  well  established  by  such  cases  as 
Wing  v.  Harvey , 5 DeG.  McN.  & G.  563. 

The  sixth  plea  avers  Bateman’s  insolvency  and  assignment 
to  the  plaintiff  on  the  25th  January,  1872,  and  that  the 
current  year  expired  in  September,  1872;  that  the  plaintiff 
did  not  renew  by  paying  the  premiums,  &c.,  so  the  policy  is 
at  an  end. 

To  this  the  plaintiff  replies,  that  they  should  not  be 
allowed  so  to  aver,  because  Bateman,  under  whom  the 
plaintiff  claims,  duly  paid  up  the  renewal  premiums  to  the 
defendants,  who  accepted  the  amount  and  gave  their  receipt 
therefor,  declaring  the  policy  to  be  renewed,  &c.3  which 
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receipt  Bateman  afterwards  delivered  to  the  plaintiff,  who 
thereupon  adopted  his  act. 

This  is  demurred  to  as  being  no  answer ; not  shewing 
when  the  plaintiff  adopted  Bateman’s  act,  whether  before  or 
after  the  fire,  and  that  the  renewal  was  to  Bateman  person- 
ally and  not  to  the  plaintiff ; that  Bateman  had  then  no 
interest,  nor  does  it  appear  that  the  defendants  intended  to 
continue  the  policy  to  the  plaintiff. 

We  think  the  replication  good. 

We  see  no  objection  to  Bateman’s  continuing  to  pay  the 
renewal,  though  the  amount  recoverable  might  or  might  not 
belong  to  his  assignee.  Unless  it  would  be  a defence  that 
Bateman  paid  without  notifying  the  insurers  of  his  insolvency, 
we  do  not  see  how  his  payment  in  renewal  and  taking  the 
receipt  in  his  own  name,  would  not  clearly  enure  to  the 
benefit  of  his  estate.  It  was  an  act  done  to  protect  an 
important  portion  of  his  assets. 

Had  he  assigned  the  property  or  the  policy  in  the  ordinary 
way,  as  distinct  from  a statutable  assignment  in  insolvency, 
a different  case  would  be  presented. 

Our  judgment  is  for  the  defendants  on  the  demurrer  to 
the  second  plea,  and  to  the  second  and  third  replications  to 
the  second  plea;  and  on  the  demurrer  to  the  replication  to 
the  third  plea;  and  for  the  plaintiff  on  the  remaining 
demurrers. 


Judgment  accordingly. 
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Walker  y.  Kelly. 

Dependent  and  independent  covenants — Pleading — Insufficient  statement  of 
breach — Departure. 

Declaration  on  an  agreement,  whereby  defendant  agreed  to  give  and 
plaintiff  to  take  a lease  of  an  hotel  in  Toronto  in  the  occupation  of  the 
defendant,  for  ten  years,  from  the  29th  September,  1873,  when  posses- 
sion was  to  be  given;  that  defendant’s  license  to  sell  liquors  in  the 
hotel  was  to  be  transferred  at  or  before  possession  was  given  to  plain- 
tiff, who  was  to  pay  a proportionate  part  of  the  cost  thereof  for  the 
unexpired  part  of  the  year ; and  that  all  the  furniture  then  in  use  in 
the  hotel,  and  the  stock  of  liquors,  &c.,  were  to  be  taken  at  a valua- 
tion, including  the  omnibus,  &c.,  as  well  as  certain  other  articles  men- 
tioned. The  valuation  to  commence  and  be  finished  on  or  before  the 
29th  September  instant,  a lease  containing  the  usual  covenants  to  be 
prepared  and  executed  by  both  parties ; and  that  for  the  due  perform- 
ance of  the  agreement  the  parties  became  bound  to  each  other  in 
$1000,  to  be  paid  by  the  party  in  default,  as  liquidated  damages. 

The  third  and  fourth  counts,  after  setting  out  the  agreement,  averred  that 
all  conditions  were  fulfilled,  (except  the  tender  of  the  lease,  which 
defendant  waived  by  preparing  a lease  and  tendering  it  to  plaintiff  for 
execution,  and  except  the  valuation  of  the  furniture  and  stock  of 
liquors,  &c.,  which  defendant  hindered  and  prevented  of  his  own 
wrong)  ; and  that  all  things  happened,  &c.,  to  entitle  plaintiff  to  have 
said  agreement  performed,  and  the  premises  let  to  him  as  aforesaid ; 
and  the  plaintiff  has  always  been  ready  and  willing  to  perform  and  has 
performed  his  part  of  the  said  agreement,  yet  the  defendant  did  not 
perform  said  agreement,  nor  (as  stated  in  third  count)  pay  the  $1000, 
nor  (as  stated  in  fourth  count)  let  plaintiff  into  possession. 

Held , both  counts  bad,  for  among  other  reasons  no  breach  was  specifi- 
cally alleged ; and  it  appeared  that  defendant  tendered  a lease  for 
execution,  to  which  no  objection  appeared,  so  that  the  plaintiff  was  in 
default  in  not  executing  it. 

Fifth  plea : that  the  valuation  of  the  furniture,  &c.,  was  not  finished  on 
or  before  the  29th  of  September,  nor  yet  finished.  To  which  the 
plaintiff  replied  that  the  valuation  was  prevented  and  not  finished  on 
or  before,  &c.,  solely  by  the  acts  and  misconduct  of  the  defendant. 

Held , plea  good,  as  the  valuation  was  a condition  precedent  to  the 
granting  of  the  lease ; and  replication  bad,  as  a departure  from  the 
declaration. 

Sixth  plea : that  the  plaintiff  did  not  tender  to  the  defendant  any  lease 
for  execution,  &c. 

Held , bad,  as  this  was  not  incumbent  on  the  plaintiff,  for  by  the  agree- 
ment defendant  was  to  give  a lease. 

Sixth  plea : that  the  plaintiff  did  not  execute  the  lease  when  tendered 
him  by  defendant.  Replication  : that  the  plaintiff  was  ready  and  will- 
ing to  execute  the  lease  when  tendered,  but  was  prevented  by  the  acts 
and  misconduct  of  defendant,  &c. 

Held,  bad,  for  not  shewing  how  defendant’s  acts  and  misconduct  hindered 
and  prevented  plaintiff  executing  a lease  expressly  tendered  to  him  for 
execution. 


Declaration.  First  count : Setting  out  an  agreement 
dated  the  19th  September,  1873,  between  the  plaintiff  of 
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the  first  part,  and  the  defendant  of  the  second  part, 
whereby  it  was  witnessed  that  Kelly,  the  defendant,  “ agrees 
to  give and  Walker,  the  plaintiff,  “ agrees  to  take”  a lease, 
with  all  the  usual  covenants,  of  the  premises  belonging  to  said 
Kelly,  on  the  corner  of  King  and  York  Streets,  in  Toronto, 
at  present  in  his  occupation,  and  known  as  the  “ Mansion 
House,”  for  the  term  of  ten  years  “ from  the  29th  day  of 
this  month,  when  posssession  is  to  be  given,”  and  at  the 
rent  of  $5,000  per  annum.  “ The  license  held  by  the  said 
Kelly  to  sell  liquors,  &c.,  in  the  hotel,  to  be  transferred  at  or 
before  possession  is  given  to  said  Walker,  who  is  to  pay  a 
proport, ionate  part  of  the  cost  thereof  for  the  unexpired  part 
of  the  current  year.  All  the  furniture  now  in  use  in  the 
‘ Mansion  House’  to  be  taken  by  said  Walker  at  a valu- 
ation, including  the  omnibus,  two  horses,  harness,  baggage 
waggon,  and  sleigh,  and  to  include  the  billiard  tables  and 
the  furniture  thereof.  Walker  to  take  the  stock  of  liquors 
and  cigars,  also  at  a valuation.”  The  mode  of  valuation  was 
then  provided  for.  ‘ This  valuation  to  commence  and  be 
finished  on  or  before  the  29th  September  instant.  All  gas 
and  water  pipes,  bells,  and  bell-hangings,  and  all  plumber’s 
work  and  their  connections  to  be  considered  fixtures  and 
to  go  with  the  premises,  also  all  counters,  cupboards, 
closets,  &c.,  but  not  to  include  glass  case  in  dining  room> 
beer  pumps  and  pipes,  and  heating  apparatus  in  connection 
with  kitchen  range,  which  are  to  be  paid  for  as  furniture, 
and  valued  as  above.  A proper  lease  to  be  prepared  and 
executed  by  both  parties,  with  all  the  usual  stipulations  on 
the  part  of  the  landlord  and  tenant,  and  particularly  to 
contain  covenants  by  said  Walker  to  pay  the  rent,  as 
above,”  &c. ; and  “ for  the  due  and  proper  performance 
of  this  agreement  the  parties  agree  to  become  bound  to  each 
other  in  the  sum  of  $1,000,  to  be  paid  by  the  party 
in  default  as  liquidated  damages,  and  not  by  way 
of  penalty.”  The  declaration  then  averred  that  all 
things  happened  &c.,  to  entitle  the  plaintiff  to  have 
the  said  premises  let  to  him  for  the  term  in  the  said 
agreement  mentioned,  and  to  have  the  said  agreement 
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performed  by  the  said  defendant  on  his  part,  yet  the 
defendant  broke  his  said  agreement,  and  did  not  nor 
would  not  let  the  premises  to  the  said  plaintiff  as  afore- 
said ; and  the  plaintiff  has  always  been  willing  to  perform 
his  part  of  the  said  agreement,  and  has  performed  the  same, 
except  in  so  far  as  he  was  prevented  from  so  doing  by  the 
defendant’s  breach  of  the  said  agreement ; and  thereupon 
and  thereby  the  defendant  became  liable  to  the  plaintiff 
and  ought  to  have  paid  to  the  plaintiff*  the  sum  of  $1,000, 
the  amount  of  damages  then  incurred  and  forfeited  by  the 
defendant  to  the  plaintiff  for  his  non-performance  of  the 
said  agreement,  yet  the  defendant  did  not  nor  would  pay  the 
same. 

Second  count : setting  out  the  same  agreement  in  sub- 
stance, and  averring  that  all  conditions  were  fulfilled,  &c., 
to  entitle  the  plaintiff  to  have  the  said  agreement  perform- 
ed and  the  premises  let  to  him  as  aforesaid,  and  that  the 
plaintiff*  had  always  been  ready  and  willing  to  perform  the 
said  agreement  on  his  part,  and  had  performed  the  same, 
except  in  so  far  as  he  was  prevented  from  so  doing  by  the 
defendant’s  breach  of  the  said  agreement,  yet  the  defendant 
did  not  perform  the  said  agreement,  nor  let  the  said  plaintiff 
into  possession  of  the  said  premises,  whereby,  &c. 

Third  count : also  setting  out  the  same  agreement  in  sub- 
tsance, and  averring  that  all  conditions  were  fullfilled,  (except 
the  tender  of  the  lease,  under  the  said  agreement  to  the  said 
defendant,  which  the  defendant  waived  by  preparing  a lease 
under  the  said  agreement  and  tendering  it  to  the  plaintiff 
for  execution,  and  except  the  valuation  of  the  stock  of 
liquors  and  cigars,  which  the  defendant  hindered  and 
prevented  of  his  own  wrong) ; and  all  things  happened 
and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  have  the  said  agreement  performed  and  the  premises 
let  to  him  for  the  said  term  as  aforesaid ; and  the 
plaintiff  has  always  been  ready  and  willing  to  perform  the 
said  agreement  on  his  part,  and  has  performed  the  same, 
except  in  so  far  as  he  was  prevented  from  so  doing  by 
the  defendant’s  breach  of  the  said  agreement,  and  the 
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defendant  has  not  performed  the  said  agreement  on  his  part, 
nor  has  he  paid  the  sum  of  $1,000,  nor  any  part  thereof. 

Fourth  count : Setting  out  the  same  agreement  in  sub- 
stance, and  averring  that  all  conditions  were  fulfilled,  (ex- 
cept the  tender  of  the  said  lease  under  the  said  agreement 
to  the  said  defendant,  which  the  defendant  waived  by  ten- 
dering the  same  to  the  plaintiff  for  execution,  and  except 
the  valuation  of  the  furniture  and  the  stock  of  liquors  and 
cigars,  which  the  defendant  hindered  and  prevented  by  his 
own  wrong) ; and  all  things  happened  &c.,  to  entitle  the 
plaintiff  to  have  the  said  agreement  performed  and  the  pre- 
mises let  to  him  for  the  said  term  as  aforesaid ; and  the 
plaintiff  has  always  been  ready  and  willing  to  perform  his 
part  of  the  said  agreement  and  has  performed  the  same  as 
aforesaid,  except  in  so  far  as  he  was  prevented  from  so  doing 
by  the  defendant’s  breach  of  the  said  agreement,  yet,  &c., 
setting  out  the  same  breach  as  in  the  second  count. 

Fifth  plea  to  the  whole  declaration : that  the  valuation 
of  the  furniture  and  the  stock  of  liquors  and  cigars  was  not 
finished  on  or  before  the  said  29th  September,  1873,  nor 
has  it  yet  been  finished. 

Sixth  plea,  to  the  first,  third,  and  fourth  counts : that 
the  plaintiff  did  not  tender  to  the  defendant  for  execution 
any  deed  or  lease,  letting  the  said  premises  or  any  of  them 
to  the  plaintiff. 

Seventh  plea,  to  the  third,  and  fourth  counts : that  the 
defendant  did  not  waive  the  tender  of  the  lease  under  the 
agreement  in  said  declaration  mentioned  by  tendering  the 
same  to  the  plaintiff*  for  execution,  as  in  said  third  and 
fourth  counts  is  alleged. 

Eighth  plea,  to  the  said  third  and  fourth  counts : that 
the  plaintiff  did  not  execute  the  lease,  therein  mentioned 
as  having  been  tendered  by  the  defendant  to  the  plaintiff. 

Ninth  plea,  to  the  said  third  and  fourth  counts : that  the 
defendant  did  not  hinder  and  prevent  the  valuation  of  the 
furniture,  and  the  stock  of  liquors  and  cigars,  as  therein 
alleged. 

Demurrer,  to  the  third  and  fourth  counts  of  the  declara- 
23 — vol.  xxiv  c.p. 
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tion  : that  the’plaintiff  does  not  allege  that  he  executed,, 
or  was  ready  and  willing  to  execute  the  lease  in  said 
counts  alleged  to  , have  been  tendered  to  the  defendant  by 
the  plaintiff ; that  the  plaintiff  does  not  in  any  way  excuse 
the  non-execution  by  him  of  the  lease  in  the  said  counts 
alleged  to  have  been  tendered  to  the  defendant  by  the 
plaintiff. 

Demurrer  to  pleas.  To  the  fifth  plea : that  the  valua- 
tion of  the  furniture  and  stock  of  liquors  and  cigars  is  not, 
by  the  said  agreement  set  forth  in  the  said  plea,  a condition 
precedent  to  the  plaintiff ’s  right  to  sue  for  breach  of  the 
agreement  to  give  a lease  of  the  premises  for  the  term 
mentioned  in  the  agreement. 

To  the  sixth  plea : that  under  the  agreement  set 
out  in  the  first  and  second  counts,  and  admitted  by  tho 
defendant’s  said  plea,  it  is  not  the  duty  of  the  plaintiff*  to 
tender  to  the  defendant  for  execution  any  deed  of  lease, 
letting  the  premises,  or  any  part  thereof,  to  the  plaintiff; 
that  the  said  plea  tenders  an  immaterial  issue. 

Second  replication  to  the  fifth  plea : that  the  valuation 
of  the  furniture  and  stock  of  liquors  and  cigars  was  pre- 
vented and  not  finished  on  or  before  the  29th  September, 
1873,  solely  by  the  acts  and  misconduct  of  the  defendant, 
of  his  own  wrong,  and  without  any  default  on  the  part  of 
the  plaintiff,  who  was  ready  and  willing  that  the  said 
valuation  should  be  made  at  the  time  and  in  the  manner 
in  the  said  agreement  set  forth. 

Third  replication  to  the  eighth  plea : that  the  plaintiff 
was  ready  and  willing  to  execute  the  said  lease  when  ten- 
dered to  him  by  the  defendant,  as  in  the  third  and  fourth 
counts  is  alleged,  but  was  hindered  and  prevented  from  so 
doing  by  the  acts  and  misconduct  of  the  defendant  acting 
in  his  own  wrong,  and  not  otherwise. 

Demurrer  to  the  second  replication  to  third  plea  : that 
the  valuation  being  a condition  precedent,  the  hindrance 
alleged  is  nob  equivalent  to,  and  does  not  dispense  with 
performance. 

Demurrer  to  replication  to  eighth  plea : that  the  tender 
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of  a lease  by  the  plaintiff  to  the  defendant  being  a con- 
dition precedent,  the  hindrance  is  not  equivalent  to,  and 
does  not  dispense  with  the  performance. 

Harrison , Q.  C.,  for  the  plaintiff  The  principal  question 
raised  by  the  pleadings  is  whether  the  valuation  of  the 
furniture  is  a condition  precedent  to  the  property  pass- 
ing and  giving  the  lease.  It  clearly  is  not  a condition 
precedent,  as  it  is  to  ascertain  the  price,  and  not  to  affect 
the  passing  of  the  property  : Port  Whitby  and  Port  Perry 
j R.  W.  Co.  v.  Durable,  22  C.  P.  89, 32  U.  C.  B.  36 ; Martineau 
v.  Hitching,  L.  R 7 Q.  B.  436 ; Lockhart  v.  Pannell,  22 
C.  P.  597 ; Pordage  v.  Cole,  Wins.  Saund.,  vol.  1,  ed.  1871  > 
548.  At  all  events  it  is  alleged  that  the  plaintiff  was 
prevented  from  making  the  valuation  by  the  hindrance  of 
the  defendant;  and  this  clearly  dispensed  with  the  con- 
dition : Burroughes  v.  De  Blaquiere,  34  U.  C.  B.  498 ; 
Lancashire  v.  Killingworth , 1 Ld.  Baym.  682 ; Pontifex 
v.  Wilkinson,  1 C.  B.  75;  Jones  v.  Barkley,  2 Doug. 
684;  Smith  v.  Wilson,  8 East  437;  Doughty  v.  Neal, 
Wms.  Saund.,  vol.  i,  ed.  1871,  236.  As  to  the  question  of 
tender.  There  was  no  necessity  for  the  plaintiff  to  execute 
the  lease,  and  tender  it  for  execution  to  defendant;  but  it 
was  the  duty  of  the  defendant  to  make  and  execute  the 
lease.  The  very  words  of  the  agreement,  “ Kelly  agrees 
to  give,  and  Walker  to  take,  a lease,”  shew  this.  It  is  the 
same  as  in  bonds,  where  the  obligor  binds  himself,  within 
a certain  time,  to  convey  an  estate  to  the  obligee ; he  must 
himself  prepare  the  conveyance,  and  tender  it  executed  to 
the  obligee : Mouck  v.  Stuart,  4 U.  C.  B.  203 ; Prindle  v. 
M’Can,  4 U.  C.  B.  228 ; M’ Donald  v.  Snitsinger,  5 U.  C.  B. 
312  ; Pincke  v.  Curteis,  4 Brown  C.  C.  328.  The  defendant, 
however,  waived  a tender  by  executing  the  lease  and 
tendering  it  to  plaintiff ; and  if  it  is  necessary  for  plaintiff 
to  execute  it,  he  has  done  so : Brymer  v.  Thames  Haven 
Dock  and  R.  W.  Co.,  2 Ex.  549,  in  error,  5 Ex.  696 ; Laird 
v.  Pirn,  7 M.  & W.  474 ; Clark  v.  WKay,  32  U.  C.  B.  583  ; 
Mooney  v.  Prevost,  20  Grant  418.  It  is  not  necessary, 


180 


COMMON  PLEAS,  EASTER  TERM,  37  VIC.,  1874. 


however,  that  the  plaintiff  should  have  executed  the  lease : 
Bentley  v.  Dawes,  9 Ex.  666. 

Patterson,  Q.  C.,  contra.  The  whole  agreement  must  be 
looked  at;  and  it  clearly  shews  that  the  furniture,  &c  , was 
to  be  valued  before  the  defendant  could  be  compelled  to 
give  a lease.  The  valuation  is  to  be  finished  on  or  before 
the  29th  September;  and  it  is  a condition  precedent 
to  the  property  passing,  and  is  not  merely  to  ascertain  the 
price.  The  whole  object  of  the  defendant  was  to  transfer 
the  hotel  as  a running  concern ; and  if  he  were  compelled 
to  execute  a lease,  without  the  valuation  taking  place, 
and  the  furniture  going  with  the  hotel,  his  whole  object 
would  be  defeated.  The  plaintiff*,  should  have  tendered 
the  lease  to  the  defendant.  As  to  the  allegation  that  the 
defendant  waived  the  tender  by  himself  tendering  it,  the 
plaintiff  should  have  alleged  that,  when  tendered  to  him, 
he  executed  it. 

Gwynne,  J.— The  demurrer  to  the  third  and  fourth 
counts  of  the  declaration  must  be  allowed. 

It  is  difficult  to  ascertain  what  is  the  breach  alleged 
in  respect  of  which  the  plaintiff  claims  to  be  entitled 
to  recover : namely,  whether  it  was  for  not  giving 
the  lease  to  the  defendant,  or  for  having  hindered 
and  prevented  the  valuation  being  made  ; neither  of  these 
causes  are  specifically  alleged  as  breaches,  and  we  do  not 
think  that  we  can  regard  the  averment  in  general  terms, 
that  “ the  said  defendant  has  not  performed  the  said 
agreement  upon  his  part,  nor  has  he  paid  the  said  sum  of 
$1,000,  or  any  part  thereof,”  as  a sufficient  averment  of 
a breach. 

The  only  modes  in  which  the  defendant,  as  it  seems,  could 
commit  a breach  of  the  agreement,  were,  by  not  giving  the 
lease,  or  not  letting  the  plaintiff  have  the  furniture,  &c., 
at  the  valuation  appraised,  in  the  manner  agreed  upon ; 
or  by  hindering  and  preventing  the  valuation  taking  place 
at  all. 

Now  the  plaintiff — treating,  (whether  rightly  or  wrongly 


WALKER  V.  KELLY. 


181 


it  matters  not  for  the  present  enquiry),  both  the  prepara- 
tion of  the  lease  and  its  tender  by  him  to  the  defendant 
f o ’ execution,  and  the  valuation  ol  the  stock  of  liquors 
and  cigars,  as  conditions  precedent  necessary  to  be  per- 
formed or  waived,  and  non-performance  excused,  to  entitle 
him  to  the  fulfilment  of  the  contract,  for  the  breach  of 
which  he  sues  in  this  count, — alleges  that  all  conditions 
precedent  were  performed,  except  those  two,  as  to  the  first 
of  which  he  says  the  defendant  waived  the  performance 
th  ereof  by  the  plaintiff  by  preparing  the  lease  himself  and 
tendering  it  to  the  plaintiff  for  execution;  and  as  to  the 
other  condition  precedent,  that  the  defendant  hindered  its 
fulfilment  by  his  own  wrong.  And  so,  as  I understand  the 
count,  the  plaintiff  claims  to  have  been  entitled  to  the 
lease ; but  he  has  already  averred  that  the  defendant 
prepaved  and  tendered  to  the  plaintiff  for  execution  a lease, 
as  to  the  terms  of  which  no  objection  appears  to  be  taken, 
and  which  we  must  take,  therefore,  to  have  been  a,  proper 
lease.  The  count,  then,  seems  to  shew  the  plaintiff  him- 
self to  have  been  the  person  in  default  in  not  executing 
the  lease,  which]  in  the  terms  of  the  agreement,  was  to  be, 
and  of  necessity  had  to  be,  executed  by  the  plaintiff,  as 
well  as  the  defendant. 

If,  in  fact,  the  defendant  did  hinder  and  prevent  the 
valuation  of  the  liquors  and  cigars,  that  might  give  a cause 
of  action  as  a breach  of  the  agreement ; but  the  count,  as 
framed,  goes  for  no  such  cause  of  action.  The  averment, 
also,  of  the  plaintiff ’s  readiness  and  willingness  to  perform 
the  said  agreement  upon  his  part,  except  in  so  far  as  he 
was  hindered  and  prevented  from  so  doing  by  the  defend- 
ant’s breach  of  the  said  agreement,  is  an  insufficient  aver- 
ment of  the  plaintiff’s  readiness  to  perform  concurrent 
acts  : London  Dock  Company  v.  Sinnott,  8 E.  & B.  347. 
The  more  so  as  in  this  case  we  see  no  well  alleged  breach 
of  the  agreement  on  defendant’s  part  which  could  have 
the  effect  of  hindering  and  preventing  the  plaintiff  per- 
forming the  agreement  upon  his  part. 

In  the  fourth  count  the  breach  is  a little  more  clearly- 
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alleged,  and  it  is  stated  to  be  that  “ the  defendant  did  not 
let  the  plaintiff  into  possession  of  the  said  premises but 
from  what  is  alleged  in  this  count,  we  must  assume  that 
the  plaintiff  refused  to  execute  the  lease  when  tendered  to 
him  for  execution  by  the  defendant ; and  the  plaintiff  was 
not  to  have  possession  except  under  a lease,  which  was  to 
contain  clauses,  covenants,  and  agreements,  in  respect  of 
which  the  plaintiff  was  to  be  actor,  and  which  lease  was 
therefore  to  be  executed  by  the  plaintiff. 

These  counts  are  also  bad,  for  reasons  which  will  appear 
on  discussion  of  the  demurrer  to  the  fifth  plea. 

The  replication  to  the  eighth  plea,  which  is  also  demurred 
to,  we  think  is  also  clearly  bad.  It  is  difficult  to  under- 
stand what  is  meant  by  the  vague  allegation  that  the  de- 
fendant’s acts  and  misconduct  hindered  and  prevented  the 
plaintiff  from  executing  a lease  tendered  to  him  by  the 
defendant  for  the  express  purpose  of  being  executed. 

Then  the  fifth  and  sixth  pleas  are  demurred  to,  and  the 
replication  to  the  fifth  plea. 

The  fifth  plea  is  to  the  whole  declaration,  and  therefore 
-applies  to  the  first  and  second  counts,  which  were  not  de- 
murred to,  and  is  to  the  effect  that  the  valuation  of  the  fur- 
niture and  the  stock  of  liquors  and  cigars  was  not  finished  on 
nr  before  the  said  29th  day  of  September,  1873,  nor  has  it 
yet  been  finished. 

The  replication  to  this  plea  is  in  substance  that  the  valua- 
tion was  prevented  and  not  finished  on  or  before  the  29th 
of  September,  1873,  solely  by  the  acts  and  misconduct  of  the 
defendant,  of  his  own  wrong,  and  without  any  default  on 
the  part  of  the  plaintiff,  who  was  ready  and  willing  that 
the  said  valuation  should  be  made  at  the  time  and  in  the 
manner  in  the  said  agreement  set  forth. 

These  pleadings  raise  the  main  question  argued  before 
us,  namely,  whether  the  valuation  was  a condition  prece- 
dent to  the  granting  of  the  lease. 

The  breach  in  the  first  count  is,  that  the  defendant  did 
not  nor  would  let  the  premises  to  the  plaintiff  as  aforesaid ; 
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and  in  the  second  count  that  the  defendant  did  not  let  the 
plaintiff  into  possession  of  the  said  premises. 

In  Stavers  v.  Carling , 3 Bing.  N.  C.  355,  Tindal,  C.  J., 
says,  at  page  368  : “ The  rule  has  been  established  by  a long 
series  of  decisions  in  modern  times,  that  the  question 
whether  covenants  are  to  be  held  dependent  or  independent 
of  each  other  is  to  be  determined  by  the  intention  and 
meaning  of  the  parties  as  it  appears  oU  the  instrument, 
and  by  the  application  of  common  sense  to  each  particular 
case ; to  which  intention,  when  once  discovered,  all  technical 
forms  of  expression  must  give  way.” 

And  in  Roberts  v.  Brett,  6 C.  B.  N.  S.  611,  Bramwell,  B., 
says,  at  page  633  : “Wherever  the  obvious  good  sense  of  the 
thing  makes  the  performance  of  an  act  a condition  precedent, 
it  ought  to  be  so  construed.  * * I entirely  agree,  he  says, 
that  we  are  to  ascertain  the  intention  of  the  parties.  The 
rules  laid  down  in  the  notes  to  Pordage  v.  Cole,  1 Wm. 
Saund.  320,  are  very  excellent  guides,  but  not  arbitrary  tests. 

Now  according  to  the  obvious  good  sense  of  the  thing,  it 
appears  very  clear  to  me  that  the  intention  of  the  parties  was 
that  the  Mansion  House  should  be  transferred  from  Kelly  to 
Walker  as  a going  concern,  to  be  occupied  as  an  hotel  with 
all  its  furniture  and  stock  of  liquors,  &c.,  the  passing  of 
which  was  necessary  for  the  complete  enjoyment  of  the 
house  as  an  hotel ; that  Kelly  never  contemplated  leasing  the 
house,  except  upon  the  terms  that  Walker  should  take  the 
furniture,  stock  of  liquors,  &c.,  at  a valuation  to  be  made  as 
provided  by  the  agreement.  Kelly,  in  fact,  agrees  to  give  a 
lease  of  the  house  and  premises  to  Walker,  he  taking  the 
furniture,  stock  of  liquors,  and  other  things  at  a valuation, 
and  paying  for  them  at  the  prices  to  be  determined  by 
the  valuation. 

All  those  articles,  to  be  valued,  were  to  go  with  the 
house,  but  were  to  be  purchased  by  Walker  at  the  price 
determined  by  the  valuation. 

This  appears  to  me  to  be  the  very  plain  meaning  of 
the  agreement. 

The  agreement  provides  that  the  license  to  sell  spirituous 
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liquors  in  the  hotel  is  to  be  transferred  at  or  before  posses- 
sion is  given  to  Walker,  plainly  for  the  purpose  that  from 
the  moment  of  his  entry  the  license  may  operate' to  enable 
him  to  sell  liquors  in  the  hotel,  the  stock  of  which,  already 
supplied  for  use  in  the  hotel, he  agrees  to  take  at  a valuation. 
Then  it  provides  that  Walker  shall  take  “all  die  furniture 
now  in  use  in  the  Mansion  House,”  that  is,  as  it  seems  very 
clear  to  me,  the  furniture  in  the  places  where  it  is  in  use, 
for  example,  the  carpets  on  the  floors,  such  furniture  to 
include  the  omnibus  and  two  horses,  and  the  baggage  wag- 
gon, and  sleigh  required  for  the  use  of  the  hotel,  and  the 
stock  of  liquors  in  the  cellars,  and  cigars ; also  the  glass 
case  in  the  dining  room,  the  beer  pumps  and  pipes,  and 
heating  apparatus  in  connection  with  the  kitchen  range  are 
all  to  be  taken  at  a valuation  and  paid  for,  and  to  go  with  the 
hotel.  And  it  is  expressly  provided  that  the  valuation  shall 
be  finished  on  or  before  the  day  named  for  the  giving  the 
lease.  Then  all  these  things  being  provided  for,  the  agree- 
ment concludes  by  saying  that  a lease  is  to  be  prepared 
and  executed  by  both  parties. 

This  agreement  provides,  as  plainly  as  j words  can,  that 
the  valuation  of  the  things  which  Walker  is  to  take  with 
the  hotel,  and  which  were  necessary  for  the  keeping  of  the 
hotel,  should  be  completed  before  or  at  latest  on  the  day 
named  for  the  giving  of  the  lease.  There  appears  no  inten- 
tion that  Walker  should  have  the  hotel,  except  conditional 
upon  his  taking  the  furniture,  which,  although  to  be  pur- 
chased by  Walker,  were  to  remain  in  loco  in  :lie  hotel,  and 
to  go  to  him  with  the  hotel. 

To  hold  that  the  defendant  rested  on  his  remedy  under 
the  agreement  for  the  purchase  of  the  furniture,'  stock  of 
liquors, and  heating  apparatus  in  connection  with  the  kitchen 
range,  would  be,  as  it  seems  to  me,  to  defeat  the  whole  ob- 
ject and  intention  of  Kelly  in  parting  with  the  hotel ; and 
I am  therefore  of  opinion  that  whatever  cause  of  action  the 
plaintiff  may  have  to  recover  the  $1,000  mentioned  in  the 
agreement  for  the  defendant  preventing  the  valuation  tak- 
ing place,  if  he  did  prevent  it,  he  could  not  claim  an  execu- 
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tion  of  the  lease  until  the  valuation,  which  I take  to  be  a 
clear  condition  precedent,  should  be  made,  and  the  plaintiff 
should  be  ready  to  pay  the  price  appraised  concurrently 
with  the  execution  of  the  lease. 

The  judgment  therefore  must  be  for  the  defendant  on  the 
demurrer  to  the  fifth  plea,  and  on  the  demurrer  to  the  repli- 
cation to  that  plea,  the  replication  stating  a cause  of  action 
for  preventing  the  valuation,  which  is  quite  different  from 
the  breach  set  out  in  the  counts  for  not  letting  the  pre- 
mises and  giving  possession  thereof. 

Upon  the  authority  of  Mouck  v.  Stuart,  4 U.  C.  R.  203  ; 
Frindle  v.  M’Can,  4 U.  C.  R.  228,  I am  of  opinion  that 
it  was  not  incumbent  upon  the  plaintiff  Walker  to  prepare 
the  lease  and  tender  it  for  execution.  The  defendant  was 
to  “ give  ” the  lease. 

Judgment  therefore  should  be  for  the  plaintiff  on  the 
demurrer  to  the  sixth  plea. 

Hagarty,  C.  J. — We  are  not  embarrassed  in  this  case 
by  the  fact  of  an  agreement  partly  performed,  and  to  which 
it  is  sought  to  object  that  a dependent  covenant  or  con- 
dition precedent  has  not  been  performed.  Everything 
here  is  executory.  The  parties  agree  that  a lease  shall  be 
given  and  accepted  with  the  usual  covenants,  for  a term  to 
commence  at  a future  day  named.  A large  hotel  in  full 
business  is  the  subject  matter.  The  incoming  tenant  is 
to  take  and  pay  for  the  whole  of  the  furniture  and 
vehicles,  &c.,  used  in  the  business,  at  a valuation,  which  is 
to  be  made  and  finished  by  the  same  daj^  named  for  the 
commencement  of  the  term. 

I agree  with  my  brother  Gwynne  that  we  cannot 
separate  these  two  chief  stipulations,  and  possibly  thus 
defeat  the  main  object  of  the  landlord,  and  destroy, 
perhaps,  the  main  consideration  for  his  entering  into  it. 

This  Court  had  occasion  to  consider  this  question  very 
fully  in  Coatsworth  v.  City  of  Toronto,  10  C.  P.  76;  and 
many  cases  are  noticed  besides  those  cited  herein. 

In  Croockewit  v.  Fletcher,  1 H.  & N.  893,  it  is  said,  at 
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page  911,  “All  mercantile  contracts”  (on  a question  of 
condition  precedent)  “ ought  to  be  construed  according  to 
their  plain  meaning  to  men  of  sense  and  understanding, 
and  not  according  to  forced  and  refined  constructions  which 
are  intelligible  only  to  lawyers,  and  scarcely  to  them.” 

In  Tarrabochia  v.  Hichie,  1 H.  & N.  183,  it  is  said,  at 
page  188  “No  doubt  it  is  competent  for  the  parties,  if  they 
think  fit,  to  declare  in  express  terms  that  any  matter  shall 
be  a condition  precedent,  but  when  they  have  not  so 
expressed  themselves,  it  is  necessary  for  those  who  construe 
the  instrument  to  see  whether  they  intended  to  do  it.” 

In  Morton  v.  Lamb,  7 T.  It.  125,  Lord  Kenyon  says, 
at  page  130,  “ Whether  covenants  be  or  be  not  independent 
of  each  other,  must  depend  on  the  good  sense  of  the  case, 
and  on  the  order  in  which  the  several  things  are  to  be  done.” 
In  the  case  above  cited  of  Tarrabochia  v.  Hichie,  it  was 
held  that  the  stipulation  in  a charter  party,  that  the  vessel 
being  tight,  staunch,  and  strong,  and  should  sail  with  all 
convenient  speed,  were  not  conditions  precedent  to  the 
charterers’  obligation  to  load,  unless  by  the  breach  of  such 
stipulations  the  object  of  the  voyage  was  wholly  frustrated. 

The  plea  averred  that  she  was  not  staunch,  &c.,  as 
required,  and  by  reason  thereof  the  object  of  the  charter- 
party  and  of  the  voyage  was  wholly  frustrated. 

At  the  trial  the  jury  found  that  she  was  not  staunch, 
&c.,  but  that  the  object  of  the  voyage  was  not  thereby 
frustrated. 

The  Court  considered  that  it  was  not  a condition 
precedent,  and  that  the  jury  had  negatived  the  material 
averment. 

I have  no  doubt  but  that  the  parties  to  this  contract 
clearly  meant  that  the  valuing  and  payment  for  the 
furniture,  &c.,  by  the  defendant,  was  an  essential  of  the 
whole  bargain,  and  that  the  landlord  especially  would  be 
amazed  if  told  that,  although  the  plaintiff  must  have  the 
lease,  he  need  not  value  or  pay  for  the  furniture,  or  that 
the  only  remedy  against  him  would  be  an  action  for 
damages. 
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I cannot  help  expressing  my  great  regret  that  such  a 
mass  of  writing  as  this  collection  of  counts,  pleas,  replica- 
tions, and  demurrers  should  be  laid  before  us,  drawn  with 
such  wonderful  vagueness  and  looseness  of  statement  that 
it  is  impossible  to  do  anything  but  conjecture  what  the 
real  dispute  is  between  the  parties,  or  what  has  in  truth 
caused  the  difference  between  them  or  prevented  the 
performance  of  the  contract. 

The  statements  about  the  preparation  and  tender  of  the 
lease  are  peculiarly  open  to  unfavourable  remark,  and  no 
system  of  pleading  should  tolerate  such  word  play. 

Galt,  J.,  concurred. 

Judgment  accordingly. 


Gilmour  et  al.  v.  Buck. 
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Timber  license— Renewed  of — Timber  cut  on  limits  taken  by  wrongdoer — 
Replevin — Identity  of  logs. 

The  plaintiffs  were  in  possession  of  certain  timber  limits  under  a license 
from  the  Crown  which  expired  in  April,  1872,  but  it,  was  the  practice 
of  the  Crown  Lands  Department  to  recognize  the  right  of  licensees  to  a 
renewal,  and  a renewal  was  granted  to  the  plaintiffs  for  1872-73,  and 
the  ground  rent  paid  in  advance,  the  plaintiffs  remaining  in  possession. 
In  consequence,  however,  of  some  difficulty  about  the  boundaries,  the 
license  did  not  issue  until  the  5th  of  April,  1873,  but  it  was  stated  to 
cover  the  period  between  the  20th  of  June  previous.  During  this 
period,  certain  persons,  under  whom  defendant  claimed,  entered  upon 
the  land  and  cut  a quantity  of  saw  logs ; and  on  the  plaintiffs  going  to 
where  they  were  lying  in  a creek  or  river  oh  their  limit  for  the  purpose 
of  marking  them,  they  were  forcibly  prevented  by  defendant,  who 
opened  an  artificial  dam  and  caused  the  logs  to  be  floated  down  the 
river  where  they  got  mixed  with  some  of  defendant’s  logs.  The  plain- 
tiff then  went  to  where  the  logs  were,  and  selected  the  logs  in  question 
being  of  the  same  size  and  description  as  his  own  logs,  and  marked 
them, 

Held,  that  the  plaintiff  might  maintain  replevin  : that  there  was  sufficient 
evidence  of  identity ; and  that  at  all  events  as  the  defendant’s  ow 
wrongful  act  was  the  cause  of  any  difficulty  he  could  not  object  on  this 
ground. 

The  plaintiffs  being  in  possession,  though  they  might  have  no  title  as 
against  the  Crown,  could  maintain  replevin  against  a wrongdoer. 

This  was  an  action  of  replevin,  brought  to  ascertain  the 
right  to  a quantity  of  saw-logs  claimed  by  the  defendant, 
and  which  had  been  replevied  by  the  plaintiffs. 
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The  cause  was  tried  before  Wilson,  J.,  without  a jury,  at 
Belleville,  at  the  Fall  Assizes  of  1874. 

It  appeared  the  plaintiffs  were  licensees  of  certain  timber 
limits,  and  it  was  admitted  at  the  trial  that  the  logs  in  ques- 
tion had  been  cut  on  land  embraced  within  these  limits  by 
persons  under  whom  the  defendant  claimed,  without  any 
authority. 

It  was  proved  that  the  plaintiffs  had  held  this  license  for 
some  years  before  the  date  when  the  logs  were  cut  and 
seized,  and  up  to  the  present  time. 

It  appeared  that  in  consequence  of  some  re-arrangement 
of  the  Ottawa  and  Ontario  agencies  for  Crown  Lands,  the 
license  which  the  plaintiff  had  held  for  some  years  before 
the  20th  May,  1871,  and  which,  according  to  its  terms, 
expired  on  30th  April,  1872,  was  not  renewed  until  the  5th 
April,  1873,  and  was  then  stated  to  be  from  the  29th  June, 
1872,  until  the  30th  April,  1873,  and  the  ground  rent  had 
been  paid  for  the  whole  year  on  3rd  May,  1872. 

The  logs  in  question  were  cut  in  the  winter  of  1872-73, 
and  remained  on  the  land  on  which  they  were  cub  until 
April,  1873  ; and,  according  to  the  evidence  of  a witness 
named  Bain,  they  were  there  on  the  18th  April,  on  which 
day  he  had  gone  to  mark  the  logs  as  belonging  to  the 
plaintiffs,  but  was  prevented  by  the  defendant’s  men. 

The  license  granted  to  the  plaintiffs  was  under  the  provi- 
sions of  the  Consol.  Stat.  C.  ch.  23  ; by  the  2nd  section  of 
which  it  is  enacted  that — “ The  said  licenses  shall  describe 
the  lands  upon  which  the  timber  maybe  cut,  and  shall  confer 
for  the  time  being  on  the  nominee  the  right  to  take  and  keep 
exclusive  possession  of  the  lands  so  described,  subject  to 
such  regulations  and  restrictions  as  maybe  established; 
and  such  licenses  shall  vest  in  the  holders  thereof  all  rights 
of  property  whatsoever  in  all  trees,  timber  and  lumber  cut 
within  the  limits  of  the  license  during  the  term  thereof, 
whether  such  trees,  timber  and  lumber  are  cut  by  the 
authority  of  the  holder  of  such  license,  or  by  any  other 
person,  with  or  without  his  consent ; and  such  licenses  shall 
entitle  the  holders  thereof  to  seize  in  revendication,  or 
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otherwise,  such  trees,  timber  or  lumber  where  the  same 
found  in  the  possession  of  any  unauthorized  person,  and 
also  to  institute  any  action  or  suit  at  law  or  equity  against 
any  wrongful  possessor  or  trespassers,  and  to  prosecute  all 
trespassers  and  other  offenders  to  punishment,  and  to 
recover  damages,  if  any.  ” 

In  the  license  there  is  a clause  as  follows  : “ And  by  vir- 
tue cf  this  license  the  said  licensee  has  the  right,  by  the  said 
Provincial  statute,  to  all  timber  cut  by  others  during  the 
term  of  this  license  in  trespass  on  the  ground  hereby 
assigned,  with  full  power  to  seize  and  recover  the  same 
anywhere  within  the  Province.” 

The  evidence  of  Mr.  Way,  the  Crown  timber  agent, 
shewed  the  practice  of  the  department  with  respect  to 
licenses.  He  stated — “ These  two  licenses  (referring  to  the 
licenses  to  the  plaintiffs  for  the  years  1872-73,  and  1873- 
74),  are  signed  by  me;  the  third  (tl:at  is  the  one  for 
1871-72),  by  A.  J.  Russell,  Crown  Timber  agent,  Ottawa.” 
(These  three  licenses  included  the  lots  on  which  the  logs 
were  cut.)  “ The  timber  limit  was  in  Mr.  Russell’s  agency 
formerly.  It  has  now  been  for  two  years  in  my  agency, 
and  the  licenses  have  since  been  issued  by  me.  The  dues 
were  levied  on  the  3rd  May,  1872.  The  licenses  usually 
expire  on  the  30th  April  of  each  year.  The  ground  rents 
are  usually  paid  in  advance,  but  not  the  dues.  On  paying 
the  ground  rent  the  licensee  is  entitled  to  the  license.  The 
license  usually  begins  from  that  payment.  The  license  of 
5th  April,  1873,  which  runs  from  the  29th  June  1872,  till 
the  30th  April,  1873/’  (this  was  the  license  in  question), 
would  have  issued  sooner,  but  the  Government  were  get- 
ting the  limits  between  plaintiffs  and  Rathburn  & Co.  pro- 
perly settled.  Mr.  Cooper  of  Toronto,  myself,  and  Mr. 
Russell  met  at  Ottawa,  two  years  ago  last  June,  to  re-arrange 
the  boundary  between  the  Ottawa  Agency  and  the  Ontario 
Agency — that  is,  between  Mr.  Russell’s  agency  and  mine. 
The  lands  in  the  license  above  mentioned  were  all  formerly 
in  Mr.  Russell’s  Ottawa  agency,  and  by  the  re-arrangement 
made,  as  before  stated,  the  whole  of  these  lands  came  to  be 
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within  my  agency,  and  the  license  would  have  issued  before 
the  5th  April,  1873,  if  it  had  not  been  for  the  delay  occa- 
sioned in  making  the  division  of  the  lots  between  the 
plaintiffs  and  Rathburn  & Co,  in  their  respective  limits,  in 
describing  their  lands.  On  the  re-arrangement  of  our 
agencies,  the  parties  were  recognized  by  us  as  entitled  to 
their  licenses  from  May,  1872,  though  they  had  not  in  fact 
issued.  The  right  to  cut  timber  depends  on  the  Crown 
license.  A license  issues  for  each  year.  Sometimes  they 
are  withdrawn.  The  arrangement  between  Rathburn  & 
Co.  has  been  perfected.  I renew  licenses  from  year 
to  year  without  special  instructions  from  the  Department. 
It  appears  I received  special  instructions  to  make  the 
license  of  5th  April,  1873,  refer  back  to  29th  June,  1872. 
The  ground  rent  for  the  plaintiffs’  limit  was  paid  by  them 
on  3rd  May,  1872,  and  the  license  would  have  issued 
then  if  it  had  not  been  for  the  trouble  in  settling  the  limits 
between  the  plaintiffs  and  Rathburn  & Co.,  consequent  on 
the  re-arrangement  of  my  agency  or  district.” 

On  re-examination  he  stated — “ The  licensee  is  obliged  to 
pay  duties  for  all  timber  cut  on  his  territory,  no  matter 
who  cuts  it;  and  it  is  not  the  practice  for  the  Crown  or  the 
agents  to  receive  dues  on  timber  cut  by  a trespasser  on 
limits.” 

It  was  proved  that  after  the  logs  had  been  cut  the  agent 
for  the  plaintiff  went  to  the  place  where  they  were  lying, 
for  the  purpose  of  marking  them,  but  was  forcibly  pre- 
vented by  the  servants  of  the  defendant;  that  at  that 
time  the  logs  were  in  the  river  or  creek,  situate  on  lot  11, 
and  that  to  prevent  the  plaintiffs’  agent  from  marking  the 
logs,  and  for  the  purpose  of  removing  them,  the  servants  of 
the  defendant  opened  an  artificial  dam,  which  had  been 
constructed  on  this  river,  and  allowed  the  water  to  escape, 
the  effect  of  which  was  that  the  logs  in  question  were 
floated  down  and  mixed  with  a large  number  of  other  logs 
belonging  to  the  defendants.  This  took  place  after  the 
license  had  issued.  The  servants  of  the  plaintiffs  then 
proceeded  to  where  the  whole  of  the  logs  were  stopped 
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by  a boom,  and  selected  the  logs  now  in  question,  being 
of  the  same  size  and  description  as  those  taken,  and  marked 
them,  after  which  the  writ  of  replevin  was  sued  out,  and 
the  sheriff'  delivered  to  the  plaintiffs  the  logs  so  marked, 
and  this  action  was  brought. 

The  learned  Judge  found  that  the  plaintiffs  were  in  pos- 
session at  the  time  the  trespass  was  committed,  although 
the  license  had  not  actually  issued,  and  entered  a verdict 
for  the  plaintiffs. 

In  Michaelmas  Term,  Bethune  obtained  a rule  nisi,  to 
set  aside  the  verdict  entered  for  the  plaintiffs,  and  to  enter 
a verdict  for  the  defendant,  on  the  following  grounds — 1. 
That  the  plaintiffs  did  not  prove  any  title  whatever  to  the 
logs  mentioned  in  the  writ  of  replevin  so  as  to  entitle  them 
to  a verdict.  2.  That  the  plaintiffs  did  not  give  any  evi- 
dence of  the  identity  of  the  timber  taken  by  the  sheriff' 
under  the  writ,  with  the  timber  to  which  the  plaintiffs 
may  have  been  entitled,  if  any  such  there  was ; or  why  a 
new  trial  should  not  be  had  between  the  parties,  on  the 
ground  of  the  discovery  of  further  evidence  shewing  that 
payment  of  the  ground  rent  was  not  made  until  after  the 
issue  of  the  writ  in  this  cause ; and  on  affidavits. 

Bell , Q.  C.,  Belleville,  shewed  cause.  The  evidence  shews  . 
that  the  plaintiffs  were  licensees  up  to  April,  1872,  and  that 
in  consequence  of  some  re-arrangement  made  between  the 
Dominion  and  the  Ontario  governments,  the  license  was  not 
renewed  until  the  5th  of  April  1873,  but  it  was  stated  to 
be  from  the  29th  of  June  previous,  and  the  ground  rent 
had  been  paid  on  the  3rd  May,  1872.  The  logs  were  cut 
during  the  winter  of  1872-3,  and  therefore  during  the  cur- 
rency of  the  license,  and  therefore  the  plaintiffs  had  a per- 
fect right  to  take  them.  The  defendant  was  a mere  wrong- 
doer,  and  the  plaintiffs  as  being  in  possession  could  maintain 
trespass  or  trover  against  him,  and  therefore  replevin  : 
Graham  v.  Heenan,  20  C.  P.  340  ; McDonald  v.  Bonfield ; 
20  C.  P.  73;  Harper  v.  Oharlesworth , 4 B.  & C.  574, 
Alexander  v.  Bird,  8 C.  P.  539  ; Henderson  v.  McLean> 

8 C.  P.  42;  McMullen  v.  McDonald,  27  U.  C.  R.  40. 
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Bethune,  contra.  The  rights  of  the  plaintiffs  depend 
upon  the  Consol.  Stat.  C.  ch.  23.  Sec.  1 shews  that  the 
license  can  be  granted  for  no  longer  period  than  twelve 
months ; and  sec.  2 shews  that  the  rights  of  the  licensee  can 
only  be  exercised  during  the  currency  of  the  license.  It 
is  shewn  that  the  logs  were  cut  after  the  30th  April,  1872, 
when  the  license  had  expired,  and  the  affidavits  shew 
that  the  ground  rent  was  not  paid  until  the  6th  May,  1873 ; 
and  although  the  license  subsequently  granted  is  said  to 
include  them,  yet  the  Crown  agent  had  no  power  to  make 
the  license  from  the  prior  date,  and  it  is  therefore  bad. 
At  all  events  as  the  logs  were  severed  before  the  license 
issued  they  were  goods  and  chattels,  and  no  property  in 
them  passed  to  the  plaintiffs  under  the  license  so  as  to 
enable  the  plaintiffs  to  maintain  this  action  : Chitty  on 
Perogatives,  99. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

There  were  two  points  taken  by  Mr.  Bethune  in  support 
of  his  first  objection.  1.  That  the  logs  were  cut  before  the 
license  issued,  and  therefore,  as  they  were  not  cut  during 
‘f  the  term  thereof,”  the  plaintiff  had  no  right  to  seize  them. 
2.  That  the  logs  having  been  severed  before  the  license 
issued  were  goods  and  chattels,  and  that  the  property  in 
them  did  not  pass  to  the  plaintiffs  under  the  license  so  as  to 
enable  them  to  maintain  this  action  in  which  the  right  of 
property  is  involved.  In  support  of  this  contention  he 
treated  that  clause  in  the  license  referring  back  to  29th 
June,  1872,  as  inoperative  and  void. 

Before  considering  these  objections  it  may  be  as  well  to 
dispose  of  that  portion  of  the  rule  referring  to  the  discovery 
of  new  evidence  as  to  the  date  of  payment  of  the  ground 
rent,  as  it  has  a bearing  on  this  point.  The  fact  is  that  Mr. 
Flint  has  made  a mistake  in  his  affidavit,  when  he  states 
that  the  ground  rent  for  1873  was  paid  on  the  6th  May, 
1873.  It  was  payable  in  advance,  and  had  been  paid  on 
3rd  May,  1872. 

By  sec.  1,  sub-sec.  2 of  Consol.  Stat.  C.,  the  “ Act  respecting 
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the  sale  and  management  of  Timber  on  Public  Lands,”  it  is 
enacted  that  “ no  license  shall  be  granted  for  a longer  period 
than  twelve  months  from  the  date  thereof but  it  was  shewn 
by  Mr.  Way  that  it  is  the  practice  of  the  department  to  re- 
cognize the  rights  of  persons  to  obtain  a renewal  of  their 
licenses.  In  the  present  case  the  plaintiffs  were  licensees  in 
1871-72,  and  their  right  to  renewal  was  admitted,  and  the 
Government  received  the  ground  rent  for  the  year  1872-73 
in  May,  1872,  although  the  license,  owing  to  the  cause  stated 
by  Mr.  Wa}^,  did  not  actually  issue  until  April,  1873.  The 
plaintiffs  then  were  in  possession  with  the  sanction  of  the 
Crown,  and  had  actually  paid  the  ground  rent  when  the 
timber  was  cut.  The  plaintiffs  had  applied  for  a renewal 
of  their  previously  existing  license,  which  application  had 
been  granted,  and  the  rent  payable  by  them  had  been 
received,  and  the  only  reason  why  the  license  had  not 
issued  was  on  account  of  a difficulty  about  boundaries.  It 
was  clearly  proved  that  the  parties  who  cut  these  logs 
knew  that  they  were  cut  on  the  limits  of  the  plaintiffs’ 
and  before  the  defendant  purchased  them  he  was  warned 
not  to  buy  them,  as  they  had  been  so  cut. 

The  case  of  Harper  v.  Gharlesworth , 4 B.  & C.  574,  shews 
that  a person  in  possession  of  Crown  Lands,  although  his 
title  may  be  void  as  against  the  Crown,  may  maintain  an 
action  of  trespass  for  breaking  and  entering  the  land  against 
a wrong- doer. 

The  Court  in  that  case  adopted  and  approved  of  the 
decision  in  Johnson  v.  Barrett,  Alleyn  6,  which  was  an 
action  of  trespass  for  carrying  away  soil  and  timber,  Ac. 

Upon  the  trial  it  was  argued  that  an  intruder  upon  the 
King’s  possession  might  have  an  action  of  trespass  against 
a stranger,  but  he  could  not  maintain  ejectment. 

In  the  case  before  us  the  plaintiffs  were  in  possession, 
and  at  the  time  when  the  timber  was  actually  taken  away 
were  under  the  license  that  had  issued  on  the  5th  of  April. 

The  learned  Judge  at  the  trial  found  that  the  plaintiffs 
were  in  possession  at  the  time  the  trespass  was  committed, 
although  the  license  had  not  actually  issued. 

25 — vol.  xxiv  c.p. 
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It  has  been  decided  in  this  Court  by  the  cases  of 
McDonald  v.  Bonjield,  20  C.  P.  73,  and  Graham  v.  Heenanr 
in  the  same  volume,  p.  340,  that  this  defendant  could  not 
have  maintained  trover  against  these  plaintiffs,  had  the 
plaintiffs  seized  the  logs. 

As  it  appears  by  the  authority  of  Johnson  v.  Barrett y 
that  even  an  intruder  upon  the  king’s  possession  can  main- 
tain trespass  against  a stranger  for  taking  away  timber,  it 
is  unnecessary  to  consider  whether  the  license  to  the  plain- 
tiffs could  have  reference  back  to  the  29th  June,  1872,  for 
it  is  plain  that  they  were  lawfully  in  possession  of  the 
land  where  the  logs  were  lying  at  the  time  when  the  defen- 
dants removed  them  ; and  as,  according  to  the  authorities 
cited  in  Harper  v.  Charlesworth,  they  were  responsible  to 
the  Crown  for  any  timber  removed  while  they  were  so  in 
possession,  they  could  certainly  maintain  trespass  against 
any  wrong-doer  for  taking  it  away,  and  consequently  under 
the  provisions  of  the  Act  allowing  replevin  to  be  brought 
where  trespass  or  trover  was  maintainable,  they  had  a 
sufficient  property  in  these  logs  to  enable  them  to  main- 
tain the  action  against  a wrong-doer. 

Then  as  regards  the  identity  of  the  logs.  The  evidence 
is  perfectly  distinct  that  the  defendant  wrongfully  and  by 
force  took  possession  of  these  logs  and  removed  them  witb 
a number  of  other  logs,  and  that  the  plaintiffs  did  their 
best  to  select  logs  of  the  same  size  and  description  as  those 
so  taken,  nor  is  there  any  suggestion  that  the  plaintiffs 
acted  unfairly  in  so  doing.  Any  difficulty  that  arose  was 
occasioned  by  the  wrongful  act  of  the  defendant,  and  he  is 
not  in  a position  to  complain  of  what  was  done. 

When  we  consider  the  large  amount  of  transactions  in 
this  description  of  business,  and  that  there  are  many  men 
employed  in  them,  and  that  they  are  carried  on  at  a dis- 
tance from  any  magisterial  authority,  we  think  that  no 
encouragement  or  countenance  should  be  given  to  any  act 
of  injustice;  and  that  if  any  loss  is  sustained  or  difficulty 
experienced  by  the  persons  guilty  of  unlawful  conduct^ 
they  have  no  reason  to  expect  that  any  court  of  law 
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will  be  astute  to  shield  them  from  the  result  of  their  own 
improper  conduct. 

Rule  discharged. 


Archer  y.  Kilton. 

Ejectment — Question  of  boundary — Description  of  land. 

The  plaintiff  in  ejectment  described  the  land  claimed  by  him  as  that  part 
of  lot  24  comprised  within  these  limits:  commencing  at  the  south 
westerly  corner  of  lot  24,  then  north,  parallel  with  town  line,  20  feet ; 
then  easterly  parallel  with  the  southerly  limit  of  said  lot  to  town  line, 
then  southerly  along  said  line  to  the  southerly  limit  of  said  lot  24,  then 
westerly  along  said  southerly  limit  to  the  place  of  beginning.  Defen- 
dant appeared  and  limited  his  defence  l.o  the  land  described  as,  com- 
mencing at  the  north  easterly  corner  of  lot  25  ; thence  southerly  along 
the  easterly  boundary  of  said  lot,  20  feet  to  a point ; thence  westerly, 
at  right  angles  to  said  boundary,  to  a point  on  the  western  boundary 
of  said  lot  25  ; thence  northerly  along  said  boundary  20  feet  to  a point 
on  the  boundary  line  between  lots  24  and  25  ; thence  easterly  along 
said  last  mentioned  boundary  line  to  the  place  of  beginning;  “and 
which  is  sought  to  be  recovered  in  this  action  as  being  part  of  lot  24.” 
Lot  24  adjoined  and  lay  to  the  north  of  lot  25.  It  was  admitted  at  the 
trial  that  the  plaintiff  was  entitled  to  the  south  half  of  24  and  defendant 
to  the  north  half  of  25,  and  the  learned  Judge  thereupon  held  that 
there  was  nothing  to  try,  and  entered  a verdict  for  the  plaintiff ; but 
Held , that  the  question  of  the  true  position  of  the  boundary  line  between 
the  lots  was  substantially  raised,  and  should  have  been  tried. 

The  plaintiff*  brought  ejectment  for  that  portion  of 
the  south  side  of  lot  No.  24,  in  the  17th  concession  of 
the  township  of  Goderich,  comprised  within  the  follow- 
ing limits : “ Commencing  at  the  south-westerly  corner 
of  said  lot  24 ; thence  north,  parallel  with  the  division  line 
between  the  townships  of  Goderich  and  Hullett,  twenty 
feet ; thence  easterly,  parallel  with  the  southerly  limit  of 
the  said  lot  24,  to  the  said  division  line  between  the  said 
townships  of  Goderich  and  Hullett ; thence  southerly, 
along  the  said  division  line,  to  the  southerly  limit  of  the 
said  lot  24 ; thence  westerly,  along  the  said  southerly  limit, 
to  the  place  of  beginning.” 

The  defendant  appeared  and  limited  his  defence  to  the 
land  and  premises  more  particularly  described  as  follows  : 
“ Commencing  at  the  north-easterly  corner  of  lot  No.  25  in 
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the  17th  concession  of  the  township  of  Goderich;  thence 
southerly,  along  the  easterly  boundary  of  the  said  lot, 
twenty  feet,  to  a point ; thence  westerly,  at  right  angles  to 
the  said  easterly  boundary  line,  to  a point  on  the  western 
boundary  line  of  the  said  lot  25 ; thence  northerly  along 
said  westerly  boundary  line,  twenty  feet,  to  a point  on  the 
boundary  line  between  lots  24  and  25,  in  the  said  conces- 
sion ; thence  easterly,  along  said  last  mentioned  boundary 
line,  to  the  place  of  beginning ; and  which  is  sought  to  be 
recovered  in  this  action  as  being  part  of  lot  No.  24  in  the 
said  17th  concession. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  Goderich,  at  the  Spring  A ssizes  of  1874. 

It  was  admitted  that  the  plaintiff  was  entitled  to  the 
south  half  of  lot  No.  24,  and  the  defendant  to  the  north 
half  of  lot  No.  25,  in  the  17th  concession. 

The  question  really  in  dispute  was  the  trqe  position  of 
the  south-west  angle  of  lot  No.  24,  which  was  also  the 
north-west  angle  of  lot  25. 

The  following  map  was  put  in  to  shew  the  position  of  the 
lots  : — 
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A surveyor  was  called  by  the  defendant,  and,  on  being 
asked  to  read  the  description  in  the  writ,  said  that  no  part 
of  the  land  in  the  writ  could  be  part  of  lot  No.  25. 
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The  learned  Judge,  thereupon,  being  of  opinion  that 
there  was  nothing  to  try,  rendered  a verdict  for  the 
plaintiff. 

In  this  term  S.  Richards,  Q.  C.,  obtained  a rule  nisi  to 
set  aside  this  verdict,  upon  the  grounds : 1.  That  there 
was  a point  to  be  tried,  namely,  the  position  of  the 
boundary  line  between  lots  Nos.  24  and  25 ; and  2.  That 
if  there  was  nothing  to  try,  the  plaintiff  should  not  have 
taken  the  case  down  to  trial. 

In  the  same  term  Robinson,  Q.  0.,  shewed  cause.  It  is 
evident,  upon  looking  at  the  different  descriptions,  that  the 
description  given  in  the  plaintiff’s  writ  cannot  properly 
include  any  part  of  lot  25,  as  the  surveyor  called  by  the 
defendant  had  to  admit ; for  it  begins  at  the  south  west 
corner  of  that  lot,  that  is  the  true  south  west  corner  where- 
ever  that  may  be,  and  runs  20  feet  into  the  lot ; and  the 
description  in  defendant’s  notice  of  title  can  cover  no  part 
of  lot  24.  When  the  plaintiffs  title  to  lot  24  was  admitted 
there  was  therefore  nothing  to  try;  and  the  verdict  for  the 
plaintiff  was  right.  A question  of  boundary  may  be  tried 
in  ejectment,  but  the  land  in  dispute  must  be  so  described 
that  by  the  description  it  can  be  determined  and  laid  out 
upon  the  ground  without  reference  to  the  boundary  in  ques- 
tion, and  it  will  be  found  that  in  the  cases  reported  it 
thus  appeared  what  the  piece  in  dispute  was : Irwin  v. 
Sagor,  21  U.  C.  R.  373 ; Sexton  v.  Paxton,  21  U.  C.  R. 
389,  389  note;  Bootes  v.  Taughney,  21  U.  C.  R.  391; 
Lund  v.  Savage,  12  C.  P.  143  ; Sexton  v.  Paxton,  2 E.  & 
A.  219.  It  is  contended  by  defendant  that  if  there  was 
nothing  to  try,  the  plaintiff  should  not  have  gone  down 
to  trial ; but  the  mere  fact  of  defendant  entering  an 
appearance  and  defending,  compelled  the  plaintiff  to  go 
down  to  trial  and  prove  his  title,  and  on  doing  so  he  was 
entitled  to  have  a verdict  entered  in  his  favour : Lund  v. 
Savage,  12  C.  P.  143 ; Canada  Co.  v.  Weir,  7 C.  P.  341 
F airman  v.  White,  24  U.  C.  R.  123;  Shore  v.  McCabe,  10 
C.  P.  26 ; Burk  v.  Battle,  17  C.  P.  478. 
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S.  Richards,  Q.  C.,  contra.  The  object  of  the  suit  is  to 
try  the  boundary  between  lots  24  and  25.  The  defendant 
claims  a piece  of  land  as  part  of  25,  and  the  plaintiff  says 
it  is  part  of  24,  and,  looking  at  the  description,  it  appears 
that  the  part  described  by  the  defendant  as  part  of  25 
covers  the  piece  described  by  the  plaintiff  as  part  of  lot  24 ; 
and,  therefore,  there  was  clearly  a question  to  be  tried, 
viz.  : whether  the  piece  in  dispute  formed  part  of  24  or  25, 
and  the  question  is  raised  just  as  clearly  as  in  any  of  the 
cases  referred  to  by  the  other  side.  If,  however,  as  con- 
tended by  the  plaintiff,  the  defendant’s  notice  of  title 
'was  insufficient,  and  there  was  therefore  no  question 
to  try,  he  should  have  applied  under  sec.  12  to  have  it 
amended,  and  not  put  defendant  to  the  expense  of  a trial. 

G WYNNE,  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  this  rule  must  be  made  absolute. 
The  plaintiff  brings  his  action  for  a piece  of  land  which  he 
describes  by  metes  and  bounds,  commencing  at  a point 
which  he  calls  the  south-west  angle  of  lot  No.  24,  and 
which  piece  of  land  the  plaintiff  says  is  part  of  lot  No.  24, 
and  if  the  point  on  the  ground  from  which  he  starts  be  the 
true  south-west  angle  of  lot  No.  24,  the  piece  he  claims  is 
no  doubt  part  of  lot  24 ; but  this  is  the  very  point  in 
dispute, the  defendant  claiming  that  the  point  on  the  ground 
from  which  the  plaintiff*  starts  is  not  the  south-west  angle 
of  lot  24,  but  is  about  twelve  or  twenty  feet  further  south 
than  that  point,  and  is  in  fact  in  lot  25.  The  defendant, 
therefore,  limits  his  defence  to  a piece  of  land,  which  he 
describes  by  metes  and  bounds,  and  instead  of  commencing, 
as  the  plaintiff  had  done,  from  what  may  be  called  the 
unknown  point,  namely,  that  which  is  in  dispute,  he  com- 
mences from  the  north-east  angle  of  lot  25,  which  is  the 
south-east  angle  of  lot  24,  and  which  is  a fixed  point  upon 
the  ground,  as  appears  by  the  map  produced  and  the 
evidence  of  the  surveyor,  about  which  there  is  no  dispute 
whatever,  and  going  south  twenty  feet  along  the  eastern 
boundary ; then  at  right  angles  with  the  eastern  boundary 
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to  the  western  boundary  line,  (where  he  reaches  upon  the 
ground  the  point  from  which  in  fact  the  plaintiff  started* 
wrongly,  as  the  defendant  contends,  calling  it  the  south- 
west angle  of  lot  24) ; thence  north,  twenty  feet,  along  the 
western  boundary  to  a point,  which  the  defendant  says  is 
the  true  south  west  angle  of  lot  No.  24,  and  thence  easterly 
to  the  place  of  beginning  And  the  defendant  asserts  that 
this  piece  of  land,  so  described  by  him,  is  the  piece  of  land 
which  the  plaintiff  brings  his  action  to  recover,  wrongly, 
as  the  defendant  says,  calling  it  part  of  lot  24,  when  it  is 
in  fact,  as  the  defendant  contends,  part  of  lot  No.  25. 

Looking  at  the  map  put  in  evidence,  it  is  apparent  that 
the  piece  described  by  the  defendant  does  in  fact  cover  the 
piece  which  the  plaintiff  claims  as  part  of  lot  24 ; and  there 
would  have  been  no  difficulty  whatever  if  the  defendant 
had  left  out  of  his  description  mention  of  “ the  boundary 
line  between  lots  24  and  25  in  the  said  concession,”  but  he 
has,  as  it  appears  to  us,  offered  a very  plain  issue  to  be 
tried,  namely,  that  in  truth  and  in  fact  the  piece  of  land 
within  his  description,  which  consists  of  a parallelogram, 
described  south  of  and  commencing  from  the  known  point, 
namely,  the  north-east  angle  of  lot  25,  and  lying  between 
the  eastern  and  western  limits  of  lots  24  and  25,  covers  the 
piece  of  land  claimed  by  the  plaintiff*,  and  which  the 
plaintiff*  alleges  is  part  of  lot  24,  and  the  defendant  that  it 
is  part  of  25. 

We  see  by  the  map,  as  explained  by  the  evidence  of  the 
surveyor,  that  the  plaintiff  does  not  claim  all  the  land 
described  by  the  defendant,  for  the  piece  in  dispute  appears 
to  have  only  a base  of  twelve  or  twenty  feet  on  the 
western  limit,  running  to  a point  at  the  undisputed  north- 
east angle  of  lot  25 ; but  the  question  of  the  true  position 
of  the  boundary  line  between  the  lots  is  substantially 
raised,  as  it  may  be  in  ejectment,  upon  the  authority  of 
Sexton  v.  Paxton,  2 E.  & A.  219. 

There  must,  therefore,  be  a new  trial,  without  costs. 


Rule  absolute. 
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Taylor  v.  The  Cobourg,  Peterborough,  and  Marmora 
Kailway  and  Mining  Company. 

Commission  on  sales — Contract  for — Construction  of — Managing  director — 
Powers  of — 16  Vic.  ch.  253,  secs.  10,  17,  20. 

The  defendants  wishing  to  introduce  an  ore  called  blue  ore  into  Penn- 
sylvania, corresponded  with  the  plaintiff  at  Pittsburg.  Through  the 
plaintiff’s  intervention  an  agreement  was  made  between  0.  & Co. 
and  defendants  for  the  sale  of  15,000  tons,  to  be  delivered  before  the 
1st  of  August,  1872,  with  an  option  to  O.  & Co.  to  order  any  number 
of  tons,  from  10,000  to  30,000,  during  the  five  years  from  the  1st  of 
February,  1873,  and  a formal  contract  was  subsequently  executed.  On 
the  above  sale  being  effected,  C.,  defendants’  managing  director,  wrote 
plaintiff  that  a commission  of  15  cents  per  ton  would  be  paid  him  on 
that  sale,  and  that  he  would  make  him  the  following  offer  for  the 
future  : “I  will  give  you  a commission  of  10  cents  per  ton  for  all  ore 
introduced  to  any  furnace,  that  is,  for  the  first  sale  made  to  any 
furnace  ; and  a commission  of  5 cents  per  ton  for  all  blue  ore  for  the 
years  1873,  4,  5,  6,  7,  that  is,  for  five  years  from  the  1st  of  January, 
1873  ; and  I make  you  the  sole  agent  for  the  sale  of  blue  ore  for 
Western  Pennsylvania.”  The  defendants  paid  plaintiff  the  15  cents 
on  the  15,0i)0  tons;  but  O.  & Co.  having  exercised  their  option,  and 
ordered  the  30,000  tons,  plaintiff  claimed  that  he  was  entitled  to  a 
commission  of  5 cents  per  ton  on  this  30,000  tons,  and  brought  this 
action  therefor. 

Held , that  he  could  not  recover,  as  the  agreement  to  give  5 cents  per 
ton  on  all  sales  during  the  five  years,  referred  to  future  sales,  and  not 
to  any  amount  ordered  by  O.  & Co.  under  their  contract. 

Held , also,  that  proof  merely  that  C.  was  defendants’  managing 
director  was  not  sufficient  evidence  under  16  Vic.  ch.  253,  secs  10,  20, 
of  C.’s  authority  to  enter  into  the  contract  with  plaintiff;  but  it  should 
have  been  shewn  that  his  act  was  in  accordance  with  the  powers  con- 
ferred on  him. 

Held , also,  that  plaintiff  was  not  an  agent  within  sec.  17,  so  as  to 
require  his  appointment  by  by-law. 

Declaration.  First  count : that  the  defendants  by 
memorandum  in  writing  appointed  the  plaintiff  their 
agent,  for  the  sale  of  blue  ore,  and  promised  him  a com- 
mission of  five  cents  per  ton,  sold  or  procured  to  be  sold 
by  him,  for  the  year  1873 ; that  he  procured  30,000  tons  to 
be  sold  to  a firm  called  Owens  & Co.,  deliverable  in  1873,&c. 
Breach,  non-payment.  The  common  counts  were  added. 

Pleas  to  first  count:  1.  Non-assumpsit.  2.  That  the 
plaintiff'  did  not  sell,  &c. 

To  the  common  counts  : never  indebted,  and  payment. 
The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Toronto,  at  the  Spring  Assizes  of  1874. 
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The  plaintiff  deposed  that  he  was  a civil  and  mining 
engineer,  and  resided  in  the  city  of  Pittsburg  in  the 
State  of  Pennsylvania.  He  knew  Mr.  Chamblis,  defen- 
dants’ Managing  Director.  He  was  the  Managing 
Director  of  the  defendants,  and  lived  at  Cobourg,  where 
the  head  office  was.  The  defendants  had  an  ore,  called 
blue  ore,  which  they  wished  to  introduce  to  public  use  ; 
and  a correspondence  took  place  between  the  plaintiff 
and  Chamblis  as  to  its  introduction  to  Western  Penn- 
s}dvania.  A letter  was  produced,  dated  9th  January,  1872, 
signed  by  Chamblis,  addressed  to  the  plaintiff*:  ‘ I will 
sell  or  permit  you  to  sell  from  10  to  15,000  tons  of  the 
blue,  for  $6.35  per  ton,  delivered  at  Erie  or  Cleveland, 
lake  freight  and  duty  cash,  balance  in  four  months’  notes, 
to  be  given  at  end  of  each  month.  I will  allow  you 
15c.  per  ton  on  all  sales  made.  This  is  the  commission 
I have  paid  to  parties  at  Cleveland.  The  sales  would 
have  to  be  made  by  16th  February  or  1st  March,  at  the 
outside,  to  give  me  time  to  get  the  ore  out.” 

This  was  written  to  the  plaintiff  at  Pittsburg,  in  answer 
to  his  enquiries  as  to  the  price  of  the  ore.  He  had  spoken 
to  Owens  & Co.,  a large  firm  in  Pittsburg,  respecting  the 
blue  ore. 

The  plaintiff*  again  saw  Owens,  who  made  objections. 

About  the  1st  February,  1872,  the  plaintiff  and  Owens 
went  to  Cobourg  and  saw  Chamblis. 

Owens  was  examined  on  commission. 

At  Cobourg  he  agreed  with  the  defendants  for  the  future 
delivery  of  blue  ore,  subject  to  the  approval  of  his  co- 
partners at  Pittsburg.  On  his  return,  and  with  their 
assent,  a contract  was  executed,  dated  7th  March,  1872, 
by  which  the  defendants  agreed  to  furnish  15,000  tons, 
between  that  date  and  the  1st  August  following,  at  $5.50. 

It  also  provided  that  if  Owens  & Co.  gave  notice  by  1st 
February,  1873,  to  that  effect,  the  defendants,  for  five  years 
after  February  1st,  1873,  would  deliver  any  number  of 
tons  from  10,000  to  30,000,  as  Owens  & Co.  might  order 
each  year,  price  $6.00. 

26 — YOL.  XXIY.  C.P. 
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The  agreement  declared  that  its  effect  was  an  absolute 
sale  of  15,000  tons  in  1872,  and  an  option  to  Owens  & Co. 
to  have  the  other  quantities  during  the  ensuing  five  years. 

This  agreement  was  in  substance  concluded  in  Cobourg. 

The  plaintiff  said  that  at  the  Cobourg  negotiation 
Chamblis  told  him  the  contract  was  assuming  a different 
shape  from  what  he  anticipated;  that  he  would  pay  the 
plaintiff  15c.  commission  on  the  15,000  tons,  then  talked  of 
by  Owens,  and  5c.  per  ton  on  the  balance  of  the  contract, 
whatever  might  be  ordered. 

The  plaintiff  said  the  bargain  was  made  finally,  as  in 
Chamblis’s  letter,  (produced),  dated  February  19,  1872, 
written  to  the  plaintiff  after  he  and  Owens  had  been  in 
Cobourg. 

The  letter  was  as  follows : — 

“ Cobourg,  Peterborough,  and  Marmora  Railway 
and  Mining  Company. 

“Cobourg,  Canada,  February  19,  1872. 

“ P.  D.  Taylor,  C.  E. 

“ Sir, — 

“ In  repty  to  your  enquiry  I have  the  honour  to  state : 
A commission  of  15c.  per  ton  will  be  paid  you  upon  the 
consummation  of  the  sale  to  Owens  & Co.,  as  per  agree- 
ment to  that  effect. 

“ I make  you  the  following  offer  for  the  future : I will 
give  you  a commission  of  10c.  per  ton  for  all  ore  intro- 
duced to  a furnace,  that  is  for  the  first  sale  made  to  any 
furnace,  and  a commission  of  5c.  per  ton  for  all  blue  ore 
sold  for  the  years  1873,  4,  5,  6,  7 that  is,  for  five  years 
from  1st  of  January,  1873;  and  I make  you  the  sole  ageitt 
for  the  sale  of  the  blue  ore  for  Western  Pennsylvania. 

“ I am,  very  respectfully, 

(Signed)  “Wm.  P.  Chamblis, 

“ Managing  Director .” 

The  plaintiff  admitted  that  the  defendants  had  paid  him 
the  15c.  per  ton  on  the  15,000  tons.  He  said  this  was 
allowed  him  for  the  introduction.  That  he  did  introduce 
the  ore  to  Owens  & Co.  is  beyond  doubt,  and  he  seemed  to 
have  taken  a good  deal  of  trouble  in  the  negotiation.  The 
ore,  to  be  made  valuable,  required  to  be  de-sulphurized. 
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and  this  process  required  the  erection  of  expensive  works. 

Owens  deposed  that  they  expended  $20,000  on  the  new 
works,  and  before  doing  so  made  the  defendants  contract 
to  give  them  the  option  of  having  large  quantities  at  fixed 
prices. 

It  seemed  that  in  1872  the  defendants  failed  to  deliver 
the  whole  15,000  tons;  and  by  an  agreement  dated  10th 
February,  1873,  it  was  recited  that  in  1872, 12,800  tons  were 
then  delivered  of  the  15,000,  and  that  by  virtue  of  the  option 
duly  exercised,  the  defendants  were  bound  to  deliver  30,000 
tons  by  the  1st  October,  1873,  and  this  wTas  exclusive  of  the 
12,800  tons  that  should  have  been  delivered  in  1872,  and 
which  were  still  to  be  delivered.  Certain  modifications 
were  then  made  in  the  prices.  It  seemed  that  only  between 
13  and  14,000  tons  in  all  had  been  delivered. 

Owens  stated  that  his  object  was  to  get  the  15,000  abso- 
lutely purchased  as  a trial  quantity  to  see  how  the  ore 
would  work,  and  that  they  wTere  satisfied  with  the  result. 

The  plaintiff’s  claim  was  for  5c.  commission  on  the  30,000 
tons,  which  the  defendants  agreed  to  deliver  in  1873,  if 
Owens  & Co.  chose  to  exercise  their  option  to  demand 
them. 

It  was  objected  for  the  defendants : 1.  That  no  contract 
was  shewn ; that  the  plaintiff’s  appointment  was  ultra 
vires.  2.  That  agents  could  only  be  appointed  by  by-law. 
Objections  3,  4,  5,  & 6 were  in  substance,  that  the  plaintiff 
was  only  entitled  to  commission  on  the  15,000  tons  already 
sold.  Subject  to  all  these  a verdict  was  entered  for  the 
plaintiff  for  $1,500,  or  5c.  on  30,000  tons,  with  leave  re- 
served to  the  defendants  to  move  for  a nonsuit  on  the 
objections  raised  by  them. 

In  this  term  J.  K.  Kerr  obtained  a rule  nisi  to  enter  a 
verdict  for  defendants  or  a nonsuit,  under  the  Law  Reform 
Act. 

M.  C.  Cameron,  Q.  C.,  and  R.  P.  Stephens,  shewed  cause. 

The  plaintiff  is  entitled  to  recover  the  5c.  commission  for 
the  30,000  tons  ordered  by  Owens  & Co.,  under  their -option. 
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This  clearly  appears  from  Chamblis’s  letter  of  the  19th 
February,  and  the  plaintiff  swears  that  such  was  the 
arrangement  made  at  the  negotiation  at  Cobourg.  There 
was  no  necessity  for  the  plaintiff  being  appointed  by 
by-law,  for  Chamblis  as  Managing  Director  had  power  to 
appoint  him,  and  to  enter  into  the  contract  for  the  sale  of 
the  ore ; and  so  long  as  it  is  shewn  that  Chamblis  is  Man- 
aging Director,  that  is  sufficient.  The  Act  16  Vic.  cli.  253, 
secs.  10  and  20,  clearly  shew  this.  Sec.  17  does  not  apply 
here,  as  it  refers  only  to  financial  agents  : Walker  v.  Great 
Western  R.  W.  Co.,  L.  It.  2 Ex.  228. 

Armour,  Q.  C.,  and  J.  K.  Kerr,  contra.  The  only  con- 
tract on  which  the  plaintiff  can  rely  is,  that  contained  in 
the  letter  of  the  19th  February,  and  this  clearly  shews 
that  the  plaintiff  was  to  be  paid  15c.  on  the  15,000  tons 
sold  to  Owens  & Co.,  and  the  latter  part  of  the  letter 
refers  to  any  future  sales,  and  clearly  does  not  refer  to 
the  option  given  to  Owens  & Co.  The  parol  evidence 
given  by  the  plaintiff  as  to  what  took  place  at  Cobourg 
was  inadmissible,  as  its  effect  was  to  vary  the  written 
contract.  If  defendants  had  supposed  that  such  evi- 
dence would  have  been  received/  they  would  have  had 
Chamblis  there  to  rebut  it.  The  plaintiff*  moreover,  should 
have  proved  that  he  was  appointed  by  by-law.  The  mere 
proof  that  Chamblis  was  Managing  Director,  was  no 
evidence  of  any  authority  to  appoint  agents  or  enter  into 
a contract  like  the  present,  namely,  for  the  sale  of  ore  run- 
ning over  five  years.  At  all  events,  it  should  be  shewn 
that  the  powers  assumed  to  be  exercised  by  him  were  in 
accordance  with  the  powers  given  to  him,  or  that  the  com- 
pany ratified  his  acts.  Moreover,  under  sec.  17  there  is 
no  power  to  appoint  agents  in  the  United  States,  but  only 
in  Canada  or  in  England : Hamilton  and  Port  Dover  R. 
W.  Co.  v.  Gore  Bank,  20  Grant  190  ; In  re  English  and 
Scottish  Marine  Ins.  Co.,  Ex  parte  Me  Lure,  L.  It.  5 Ch. 
App.  737 ; In  re  International  Contract  Co.,  L.  It.  6 Ch. 
App.  525  ; Cope  v.  Thames  Haven  Dock  and  E.  W.  Co  , 3 
Ex.  841 ; Leake  on  Contracts,  258. 
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Hag  ARTY,  C.  J.,  delivered  the  judgment  of  the  Court. 

Before  discussing  the  extent  of  Chamblis’s  power  to  bind 
the  defendants,  we  -must  ascertain  what  the  true  bargain 
was  between  him  and  the  plaintiff. 

The  latter  says  that,  in  Cobourg,  Chamblis  told  him 
verbally  that  as  the  contract  was  assuming  a different  form 
from  what  was  at  first  anticipated,  he  would  pay  15c.  on  the 
15,000  tons  then  talked  of  by  Owens  ; and  5c.  on  the 
balance  of  the  contract  whatever  might  be  ordered. 

This  was  about  the  1st  of  February. 

But  he  also  says  the  bargain  was  made  finally,  as  in  the 
letter  of  February  19th,  1872. 

I think,  both  as  a matter  of  fact  and  of  law,  we  must  find 
that  that  letter  is  the  whole  contract  on  which  the  plain- 
tiff can  rely,  and  that  his  claim  must  stand  or  fall  on  its 
proper  construction. 

The  letter  is  written  after  the  Cobourg  negotiation  and 
before  the  execution  of  the  contract  with  Owens  & Co., 
and  from  its  terms  I consider  it  to  cover  all  the  agree- 
ment as  to  commission  between  the  parties. 

“ A commission  of  15c.  per  ton,  will  be  paid  you  upon  the 
consummation  of  the  sale  to  Owens  & Co.  as  per  agree- 
ment to  that  effect.” 

The  subsequent  execution  of  the  agreement  with  Owens 
& Co.,  consummated  the  sale  of  the  15,000  tons,  and  the 
plaintiff  has  been  paid  his  commission. 

The  letter  contains  no  further  reference  to  anything  that 
was  past. 

I am  of  opinion  that  the  subsequent  part  of  the  letter 
does  not,  as  the  plaintiff  contends,  refer  to  any  of  the 
options  to  purchase  reserved  to  Owens  & Co. 

I think  it  refers  to  any  future  sales  the  plaintiff  might 
effect  for  the  defendants,  “ 10c.  per  ton  for  all  ore  introduced 
to  a furnace,  that  is  for  the  first  sale  made  to  any  furnace.” 

This  sentence  could  not  possibly  refer  to  future  dealings 
with  Owens  & Co. 

Then  follows  : 11  And  a commission  of  five  cents  per  ton 
for  all  blue  ore  sold  for  the  years  1873,  4,  5,  6,  7,  that  is, 
for  five  years  from  the  1st  January,  1873.” 
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I think  this  must  be  read  in  connection  with  what  pre- 
cedes it.  A higher  commission  for  introducing  the  defen- 
dants’ ore  to  some  new  furnace  ; and  after  the  introduction, 
the  lower  rates  for  sales — that  is,  sales  after  the  first  intro- 
duction— for  five  years  ; and  they  then  make  him  sole  agent 
for  the  sale  of  blue  ore  in  Western  Pennsylvania. 

The  plaintiff  insists  that  the  five  cents,  “ for  all  blue  ore 
sold,”  for  the' five  years,  includes  commission  on  any  quan- 
tity Owens  & Co.,  might  elect  to  demand  under  the  then 
existing  contract. 

Can  ore  so  ordered  come  under  the  agreement  to  pay 
commission  on  all  the  plaintiff  might  sell  for  the  defen- 
dants for  the  five  years? 

I cannot  so  understand  the  letter.  He  had  introduced 
Owens  & Co.,  to  them,  and  received  a high  commission  of 
15c.  on  the  ore  actually  sold. 

Owens  & Co.,  could  order  more  or  less  ore  from  defen- 
dants under  their  contract,  without  the  plaintiff’s  inter- 
vention. 

The  letter  is  divided,  I think,  into  two  distinct  matters 
of  bargain:  1.  As  to  the  sale  to  Owens.  2.  As  to  all  other 
and  future  sales. 

I think  the  plaintiff  would  either  have  to  argue  that  the 
bargain  was,  that  he  should  have,  (not  5c.)  but  15c.  on  all 
that  Owens  & Co.  either  bought  or  might  thereafter  buy 
under  their  option  as  soon  as  the  contract  then  in  con- 
templation was  executed  and  the  option  exercised,  or 
nothing  at  all  on  that  dealing. 

He  rests  his  claim  for  5c.  per  ton  on  the  second  branch 
of  the  letter.  t 

I cannot  think  that  when  the  defendants  say,  “ We  make 
you  the  following  offer  for  the  future ,”  they  can  be  held  as 
applying  it  to  the  existing  arrangement  with  Owens  & Co. 

We  are  not  called  on  to  decide  whether  the  plaintiff 
could  claim  a commission,  if  during  the  five  years  he 
should  effect  any  fresh  sales  of  ore  to  Owens  & Co.,  apart 
from  the  then  arrangement. 

It  is  to  be  noted  that  the  letter  makes  him  agent  for  five 


TAYLOR  Y.  COBOURG,  ETC.,  R.  W.  AND  MINING  CO.  207 


years,  from  the  1st  January,  1873.  The  contract  executed 
shortly  after,  on  7th  March,  1872,  in  Pittsburg,  is  for  the 
right  to  elect  to  take  ore  for  five  years  from  the  1st  Feb- 
ruary, 1873. 

I agree,  that  on  an  agreement  to  pay  commission  on  all 
goods  which  an  agent  may  get  buyers  to  contract  to  pur- 
chase, if  the  buyer,  when  so  introduced,  contracts  by  a 
named  day  to  signify  his  option  to  purchase,  and  the 
seller  contracts  to  accept  such  option  ; when  the  option  is 
exercised  and  the  order  given,  the  agent  has  earned  his 
commission.  Lockwood  v.  Levick,  8 C.  B.  N.  S.  607,  may 
be  referred  to. 

If  this  construction  be  correct,  the  plaintiff  will  fail,  and 
it  will  not  be  necessary  to  determine  the  other  objections 
to  his  right  to  recover. 

I think  it  right,  however,  to  say  that  my  opinion  is,  that 
enough  was  not  proved  at  the  trial  to  bind  the  defendants. 

It  was  admitted  that  Chamblis  was  “ Managing  Direc- 
tor” for  the  defendants.  No  attempt,  however,  was  made 
to  shew  any  recognition,  adoption,  or  ratification  of  his 
acts  by  the  directors. 

We  were  referred  to  the  original  Act  of  Incorporation 
of  “ The  Marmora  Foundry  Company,”  16  Vic.  ch.  253, 
(passed  in  1853),  as  the  only  one  requiring  examination, 
though  subsequent  legislation  has  formed  the  defendants’ 
company  into  its  present  shape. 

This  Act  provides,  sec.  6,  for  the  conduct  and  manage- 
ment of  the  business  of  the  company  by  seven  directors. 

Section  10 — The  directors  may  make  by-laws  touching 
the  well  doing  of  the  company — the  appointment,  removal, 
&c.,  of  managers,  agents,  officers,  &c.,  as  they  shall  deem 
necessary  for  carrying  on  the  business  of  the  company ; 
the  making  and  entering  into  deeds,  bills,  bonds,  contracts, 
and  other  documents  and  engagements,  whether  under  the 
seal  of  the  company  or  not,  &c. 

Section  20 — “Every  contract,  agreement,  engagement,  or 
bargain  by  the  company,  or  by  any  one  or  more  of  the 
directors  on  behalf  of  the  company,  or  by  any  agent  or 
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agents  of  the  company,  and  every  promissory  note  made  or 
•endorsed,  and  every  bill  of  exchange  drawn,  accepted,  or 
endorsed  by  such  director  or  directors,  or  by  any  officer  on 
behalf  of  the  company,  or  by  any  such  agent  or  agents” — 
(see  sec.  17) — “ in  general  accordance  with  the  powers  to  be 
devolved. \ to  andj  conferred  on  them  respectively  under  the 
said  by-laws,  and  in  pursuance  of  the  same  or  any  of  them, 
shall  be  binding  upon  the  said  company ; and  in  no  case 
shall  it  be  necessary  to  have  the  seal  of  the  company 
affixed  to  any  such  contract,  agreement,  engagement,  bar- 
gain, promissory  note,  or  bill  of  exchange,  or  to  prove  that 
the  same  was  entered  into,  made,  or  done  in  strict  pursu- 
ance of  the  by-law  or  by-laws  of  the  company,  nor  shall 
the  party  entering  into,  making,  or  doing  the  same  as 
director  or  agent  be  thereby  subjected,  individually,  to 
any  liability  whatsoever.” 

This  is  a very  peculiar  provision.  The  seal  is  not 
required ; and  one  or  more  directors  or  agent  may  make  a 
contract  on  behalf  of  the  company  and  not  be  individually 
liable  thereon.  The  act  is  to  be  clone  in  general  accordance 
with  the  powers  given  by  the  by-laws,  but  the  bargainee 
need  not  prove  that  it  was  in  strict  pursuance  of  the 
by-laws. 

The  only  meaning  I can  attach  to  this  is,  that  when  it  is 
sought  to  make  the  company  liable  on  a contract  made  by 
any  director  or  agent,  something  more  must  be  shbwn  than 
that  the  person  signing  occupied  the  character  or  position 
he  professed  to  hold.  It  should  be  shewn  that  his  act  was 
in  general  accordance  with  the  powers  or  duties ‘conferred 
on  him  by  the  constitution  or  by  the  governing  body.  If 
in  such  general  accordance,  it  would  be  unnecessary  to 
prove  a strict  pursuance  thereof.  A reasonable  latitude 
would  be  permitted  in  the  exercise  of  the  powers. 

But  if  we  hold  that  nothing  more  is  necessary  than  to 
prove  Mr.  Chamblis  to  be  the  general  manager,  (whatever 
that  means  in  the  eyes  of  the  directors,)  then  we  make  the 
company  liable  for  every  bargain  or  contract,  no  matter 
how  extensive,  no  matter  how  far  removed  from  the  popu- 
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lar  conception  of  the  duties  of  an  agent  carrying  on  the 
daily  business  of  a railway  and  mining  company. 

We  cannot,  I think,  hold  that  an  appointment  of  a sole 
agent  for  a number  of  years  for  the  sale  of  ore,  over  a great 
manufacturing  region,  is  clearly  within  the  ordinary  busi- 
ness and  authority  of  a general  manager.  We  are  entitled 
to  know  something  more  of  the  meaning  of  the  term  and 
the  duties  of  the  office.  If  the  plaintiff  were  an  agent  within 
the  meaning  of  sec.  17,  his  appointment  is  directed  to  be 
by  by-law.  I do  not,  however,  think  that  he  falls  within 
its  provisions. 

I do  not  feel  called  on  to  review  the  numerous  authori- 
ties on  the  general  question.  The  subject  was  lately 
before  our  Court  of  Chancery,  in  Hamilton  and  Port  Dover 
R.  W.  Co.  v.  Gore  Bank , 20  Grant  190. 

As  perhaps  the  latest  reported  authority  on  the  general 
question  as  to  the  liability  of  corporate  bodies,  I refer  to 
Mayor  of  Kidderminster  v.  Hardwick , L.  R.  9 Ex.  13. 

We  think  there  must  be  a nonsuit  entered. 

Rule  absolute. 


Kerr  v.  The  Grand  Trunk  Railway  Company. 

R.  W.  Go. — Liability  for  loss  of  luggage — Evidence. 

The  plaintiff,  an  intending  passenger  by  the  defendants’  railway,  a quarter 
of  an  hour  before  the  train  started,  entered  a passenger  car  standing 
at  the  station  at  the  original  starting  point,  left  his  valise  on  a vacant 
seat,  and  went  out;  and  on  his  return  shortly  afterwards,  his  valise 
was  gone.  It  was  not  shewn  that  at  the  time  he  left  the  valise  any 
one  was  in  charge  of  the  train,  or  that  there  was  any  other  passenger 
in  the  car. 

JSemble,  that  there  was  no  sufficient  delivery  of  the  valise  to  defendants 
to  render  them  liable. 

Appeal  from  the  County  Court  of  the  County  of  York. 
This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  for  not  carrying  and  delivering  a valise  belonging 
to  the  plaintiff,  containing  wearing  apparel,  &c.,  delivered 
by  the  plaintiff  to  the  defendants  to  be  carried  from  Mon- 
treal to  Lachine,  and  there  delivered  to  the  plaintiff. 

27 — vol.  xxiv.  c.p. 
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The  defendants,  amongst  other  pleas,  pleaded  that  the- 
goods  were  not  delivered  to  them  to  be  carried,  &c. 

At  the  trial  on  the  11th  March,  1874,  the  plaintiff  was 
the  only  witness  called.  He  said  : “I  am  the  plaintiff.  On 
the  15th  January,  1871,  I was  at  Montreal,  and  went  to 
the  defendants’  railwa}^  station  there,  purchased,  and 
received  from  their  agent  a railway  ticket  from  Montreal 
to  Lachine,  and  paid  forty  cents,  I think,  for  it.  I then 
went  into  the  passenger  car  for  Lachine,  on  the  Lachine 
track,  and  took  my  seat,  and  had  with  me  a valise,  and 
placed  it  on  the  seat  beside  me,  about  fifteen  minutes  before 
the  train  started.  I remained  some  time,  and  then  stepped 
out  on  the  platform  for  a minute  or  two,  and  was  in  and  out 
of  the  car  once  or  twice,  my  valise  being  on  the  seat,  and  it 
remained  there  to  within  two  or  three  minutes  before  the 
train  started.  I came  into  the  car  and  discovered  my 
valise  was  gone.  I at  once  notified  the  conductor  of  it ; 
also  the  baggage-man  and  servants  of  the  company.  A 
search  was  instituted,  but  was  fruitless.  I inquired  of  the 
people  in  the  car,  and  examined  it  thoroughly  myself,  but 
could  not  find  it.  The  train  was  about  starting,  and  there 
was  no  time  for  doing  more.  I left  a description  bf  the 
valise  and  an  inventory  of  its  contents  with  the  defendants 
employees,  to  enable  them  to  recognize  them  if  they  saw 
or  could  find  them.  The  valise  contained  the  articles 
mentioned  in  the  memorandum  (produced,)  to  the  value  of 
$85.98,”  which,  in  addition  to  various  specified  articles 
mentioned, also  mentioned  an  item,  as  sundries.  “I  left  with 
the  train  and  gave  my  ticket  to  conductor,  who  punctured  it 
in  the  ordinary  way.  It  is  customary  for  the  defendants’ 
company  to  receive  and  carry  passengers  in  this  way.  I 
entered  with  my  valise,  which  was  a small  one.  It  is  usual 
for  passengers  to  place  some  article  on  the  seat  of  the  car 
to  indicate  that  the  seat  is  taken  for  a passenger.  No 
objection  is  made  to  this  practice.  It  is  ordinarily  done  by 
travellers.  I had  no  notice  to  have  the  valise  checked,  or 
that  it  was  required  to  be  checked.  When  I mentioned  to 
the  conductor  that  the  valise  was  lost,  he  made  no  objec- 
tion that  it  had  not  been  checked.” 
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No  one  appeared  for  the  defendants,  and  a verdict  was 
entered  for  the  plaintiff  for  $85.98,  the  full  amount  claimed. 

In  the  following  term  a rule  nisi  was  obtained  to  set 
aside  the  verdict,  and  for  a new  trial,  on  the  ground  that 
said  verdict  was  contrary  to  law  and  evidence;  and  on 
grounds  disclosed  in  affidavits  and  papers  filed,  shewing, 
amongst  other  things,  that  the  defendants  were  not  present 
by  their  counsel,  attorneys,  or  witnesses,  and  that  they 
had  mistaken  the  notice  of  trial,  and  were  in  consequence 
unprepared  for  the  trial ; and  on  the  merits. 

The  affidavits  filed  shewed  that  the  defendants’  counsel 
had  mistaken  the  notice  of  trial  for  the  Assizes,  which 
commenced  on  the  18th  March,  and  that  the  defendants 
would  have  been  ready  then,  and  also  gave  the  substance 
of  their  defence. 

The  rule  was  subsequently  argued,  and  judgment  was 
given  discharging  it. 

From  this  judgment  the  defendants  appealed. 

M.  G.  Cameron,  Q.  C.,  for  the  appeal.  Under  the  facts 
in  the  affidavits,  the  defendants  are  entitled. to  a new  trial. 
Also,  on  the  plaintiff’s  own  evidence,  it  does  not  appear 
that  the  valise  was  ever  delivered  to  the  defendants.  It 
should  have  been  proved  to  have  been  placed  in  charge 
of  the  company,  by  delivering  it  to  some  servant,  &c.  : 
Talley  v.  Great  Western  R.  W.  Co.,  L.  R.  6 C.  P.  44.  In 
Gamble  v.  Great  Western  R,  W.  Co.,  24  U.  C.  R.  407,  where 
the  company  were  held  liable  for  the  loss,  it  was  admitted 
in  the  special  case  that  the  valise  was  placed  in  the  car 
with  the  knowledge  and  consent  of  those  in  charge  of  the 
train.  It  must  also  be  taken  into  consideration  that  at  the 
previous  trial,  where  the  case  was  defended,  the  plaintiff 
only  recovered  $60,  while  here  he  has  $85.98. 

Akers,  contra.  The  Court  should  not  interfere  on  the 
evidence,  as  it  fully  substantiates  the  plaintiff ’s  claim.  As 
to  the  notice  of  trial,  the  mistake  of  the  defendants  in 
taking  it  for  a notice  of  the  Assizes,  is  no  ground  for  a 
new  trial ; and  the  Court  should  not  interfere  on  this 
ground,  as  it  was  fully  considered  in  the  Court  below. 
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Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  most  reluctant  to  interfere  with  the  discretion  of 
the  Court  below  in  granting  or  refusing  a new  trial,  on  such 
ground,  for  example,  as  the  absence  of  the  defendant,  and 
the  consequent  absence  of  any  defence  being  offered. 

In  any  ordinary  case  where  the  unopposed  evidence 
adduced  by  the  plaintiff  disclosed  a clear  cause  of  action, 
and  the  suggested  defence  would  merely  raise  a question 
for  the  jury  of  doubtful  result,  it  would  be  very  hard  to 
support  an  appeal  against  a refusal  to  interfere. 

The  strong  point  of  the  appellants  here  is,  that  the  right 
to  recover  is  by  no  means  clear  on  the  plaintiff’s  own 
shewing;  or  that,  on  the  plea  by  the  defendants  that  the 
plaintiff  had  never  delivered  the  goods  to  the  defendants 
to  be  carried,  a case  was  made  out. 

A perusal  of  the  plaintiff’s  evidence  very  naturally 
suggests  to  us  a state  of  facts  coming  within  the  well- 
known  principle,  that  where  the  matters  proved  are  equally 
consistent  with  the  existence  or  non-existence  of  any 
neglect  on  the  defendants’  part,  the  plaintiff  must  fail. 

This  point  cannot  be  satisfactorily  settled  by  merely 
asking  whether  the  plaintiff  had,  by  his  neglect,  contributed 
to  the  loss.  The  more  important  question  is : was  the 
valise  ever  delivered  to  the  defendants  to  be  carried.  Was 
it  ever  in  their  proper  charge  as  carriers?  A quarter  of 
an  hour  before  the  starting  of  a train,  in  a station  at 
the  original  starting  point,  the  plaintiff  enters  a carriage 
and  leaves  his  valise  on  a seat.  There  is  no  evidence  that 
any  one  was  then  in  charge  of  the  things  in  the  train ; or 
that  any  passengers,  except  the  plaintiff*,  had  entered. 
After  leaving  it  there,  he  goes  out.  It  is  not  easy  to  see 
in  whose  actual  charge  or  care  it  was  during  his  absence. 

The  point  is  well  put  in  Talley  v.  Great  Western  R.  W.Co., 
L.R  6C.  P.  44.  We  can  easily  understand  the  difference  be- 
tween the  facts  of  that  case  and  severalothers  cited,  including 
that  of  Gamble  v.  Great  Western  R.  TV.  Go .,  24  U.  C.  R,  407, 
where  a small  valise  or  other  article  is  shewn  to  have  been 
put  beside  the  traveller  in  a carriage,  with  the  knowledge, 
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if  not  the  actual  assent  of  those  in  charge  of  the  train — 
and  a case  like  this,  where,  before  the  inception  of  the 
journey,  and  before  any  one  is  shewn  or  can  be  presumed 
to  be  in  actual  charge  of  the  train,  an  intending  passenger 
places  the  valise  in  a vacant  seat,  and  then  goes  out. 

In  this  view  we  certainly  think  that  the  application  for 
new  trial  ought  to  have  been  granted;  and  it  may  be 
questioned  whether  it  might  not  reasonably  have  been 
without  costs,  or  with  costs  to  abide  the  event.  At  all  events, 
the  defendants  would  be  sufficiently  punished  for  their 
neglect  to  attend  and  urge  these  points  of  objection  of 
defence,  by  the  payment  of  the  costs  of  the  day. 

It  is  impossible  for  this  Court  to  avoid  noting  that  the 
verdict  here  is  for  nearly  a third  more  than  on  the  previous 
trial,  where  the  learned  Chief  Justice  of  Ontario  specially 
drew  the  attention  of  the  plaintiff, — an  officer  of  the  Court, 
— to  at  least  one  charge  for  articles  not  proved  to  have  been 
in  the  valise.  On  the  last  occasion,  when  the  defendants 
were  unrepresented,  the  plaintiff  claims  and  obtains  a 
verdict  for  the  same  item,  not  informing  the  Court  or  jury 
of  what  had  previously  occurred. 

We  cannot  refrain  from  expressing  our  surprise  and 
regret,  first,  that  such  a course  should  have  been  followed 
at  the  trial ; and,  secondly,  that  its  propriety  should  have 
been  defended  on  the  argument  before  us. 

We  allow  the  appeal  without  costs.  We  direct  that  the 
rule  in  the  Court  below  should  be  for  a new  trial  on  pay- 
ment by  defendants  of  the  costs  of  the  undefended  trial 
only,  not  interfering  with  the  rule  formerly  made  by  this 
Court,  in  ordering  a new  trial  with  costs  to  abide  the 
event. 

Appeal  allowed  (a). 


(a)  The  previous  trial  was  before  Richards,  C.  J.,  at  Toronto,  at  the 
Fall  Assizes  for  1874  when  the  plaintiff  had  a verdict  for  $60,  which  the 
Court  set  aside,  it  having  been  simply  left  to  the  jury  to  say  whether  the 
goods  had  been  placed  in  the  car ; and  a new  trial  was  ordered,  with 
costs  to  abide  the  event. 
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Ex  Parte  Lees  and  The  Judge  of  the  County  Court 
of  the  County  of  Carleton. 

Contempt — Right  of  Inferior  Court  to  punish  for — Power  of  Superior 

Courts. 

Every  Court  of  record  has  the  power  to  punish  for  contempt ; but  if  the 
Court  is  one  of  inferior  jurisdiction,  the  superior  Court  may  intervene 
and  prevent  any  usurpation  of  jurisdiction  by  it. 

Where,  therefore,  a barrister,  during  the  sittings  of  the  County  Court  of 
Carleton,  used  words  which  might  have  been,  and  were,  by  the  learned 
Judge,  considered  to  have  been  used  to  insult  the  Court,  on  being 
told  that  unless  he  offered  some  apology  he  would  be  fined,  to  which 
he  replied  that  he  had  nothing  to  say ; and  he  was  then  adjudged  guilty 
of  contempt  and  fined.  Upon  motion  for  a certorari  to  remove  the 
order.  Held , that  there  was  no  excess  of  jurisdiction,  and  that  this 
Court  could  not  interfere. 

In  this  term  Patterson,  Q.  C.,  obtained  a rule  nisi  calling 
upon  Christopher  Armstrong,  Esquire,  Judge  of  the  County 
Court  of  the  County  of  Carleton,  to  shew  cause  why  a writ 
of  certiorari  should  not  issue  commanding  him  to  return  all 
orders,  rules,  judgments,  entries,  rolls,  writs,  returns,  and 
other  proceedings  made,  issued,  entered,  or  had  in  the  said 
County  Court,  or  by  him  the  said  Judge  of  the  said  Court, 
concerning  Robert  Lees,  in  the  month  of  December,  1873. 

The  rule  was  granted  on  an  affidavit  filed  by  Mr.  Lees 
stating  that  the  learned  Judge,  had  imposed  a fine  of  $100, 
under  the  circumstances  set  forth  therein ; from  which  it 
appeared  that  the  difficulty  occurred  during  the  sittings  of 
the  County  Court  of  the  County  of  Carleton,  at  which  the 
said  Christopher  Armstrong  was  the  presiding  Judge,  and 
arose  out  of  the  refusal  of  the  learned  Judge  to  grant  the 
applicant  a summons  for  further  particulars,  under  the 
common  counts,  which  the  learned  Judge  had  allowed  to 
be  added  to  the  record,  in  an  action  on  a promissory  note, 
entered  for  trial  at  the  said  sittings,  and  in  which  action 
the  applicant  was  retained  as  counsel  for  the  defendant, 
the  learned  Judge  considering  the  further  particulars  un- 
necessary on  account  of  the  applicant  being  fully  informed 
of  them  Rom  his  personal  knowledge  of  a former  suit 
between  the  parties.  The  affidavit  then  stated,  “ that  in 
all  that  occurred,  I considered  I was  addressing  the  said 
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Judge  as  if  in  chambers,  and  not  the  said  Court,  and  that 
I had  not  the  least  intention  of  insulting  the  said  Judge, 
or  shewing  any  contempt  of  the  said  Court and  that  his 
answer  to  the  learned  Judge,  when  asked  to  apologise,  was 
that,  “ as  I understand  your  honour  has  given  your  decision, 
I have  nothing  to  say.” 

Upon  the  return  of  this  order,  there  was  an  affidavit  filed 
by  the  learned  Judge,  which,  after  stating  the  facts  out 
of  which  the  difficulty  between  him  and  Mr.  Lees  arose, 
proceeded  : “ that  I then  told  Mr.  Lees  that  I would  not  give 
him  the  summons,  discussed  the  matter  with  him,  and  gave 
my  reasons.  He  persisted  in  his  application,  and  addressed 
me  in  the  most  rude  and  offensive  tone  for  some  time : that 
I repeatedly  ordered  him  to  desist  and  sit  down,  which  he 
obstinately  refused  to  do,  until  at  last  I told  him  that  if  he 
did  not  desist  and  sit  down  I should  call  in  the  aid  of  the 
sheriff : that  Mr.  Lees  then  addressed  me  in  words  to  the 
following  effect : c that  he  thanked  me  for  the  consideration 
shewn  to  his  poor  client repeating  the  same  words  in  a 
manner  to  convey  the  impression  that  I was  less  favorable 
to  his  client  than  to  the  opposite  party,  and  this  in  the 
presence  of  the  public  and  the  other  members  of  the  Bar  ; 
Mr.  Lees  then  sat  down  : that  I then  reproached  Mr. 
Lees  for  using  such  language,  and  for  his  disrespectful 
behaviour,  and  that  I had  a mind  to  commit  him  for  the 
offence,  to  which  he  made  not  the  least  reply  : that  I then 
proceeded  with  some  other  business,  supposing  that  after  a 
time  Mr.  Lees  would  see  the  propriety  of  making  some 
apology  for  his  conduct : that  shortly  afterwards  I addressed 
Mr.  Lees  again,  saying  that  unless  he  offered  the  Court  some 
apology  for  the  aforesaid  conduct  and  language  used  by  him, 
I should  impose  a fine  upon  him ; to  which,  without  even 
rising  from  his  chair,  he  replied  that  ‘ he  had  nothing  to 
say whereupon  I ordered  him  to  pay  a fine  of  $100,  and  to 
stand  committed  till  paid/’  There  were  other  statements  in 
the  affidavit  to  which  it  is  unnecessary  to  refer. 


216 


COMMON  PLEAS,  EASTER  TERM,  37  VIC.,  1874. 


In  the  same  term  S Richards,  Q.  C.,  shewed  cause.  It 
is  not  the  mere  use  of  the  words,  as  here  : “ I thank  you  fop 
the  consideration  shewn  to  my  poor  client,”  that  constitutes 
the  offence,  but  the  manner  in  which  they  were  used ; and 
it  is  shewn  that  they  were  used  here  in  a sneering  and  most 
rude  and  offensive  manner;  and  when  the  Judge  demanded 
an  apology,  the  applicant  refused  to  give  any,  stating  that 
“ he  had  nothing  to  say.”  The  cases  shew  where  the  words 
have  been  and  are  by  the  Judge  adjudged  to  have  been 
used  to  insult,  unless  the  Inferior  Court  exceeds  its  juris- 
diction by  treating  conduct  as  a contempt  which  could  not 
by  any  possibility  have  been  contemptuous,  the  Court  will 
not  interfere  ; and  a barrister  may  be  punished  for  contempt 
of  Court,  even  for  language  professedly  used  in  the  discharge 
of  the  functions  of  an  advocate  : Ex  parte  Pater,  5 B.  & S. 
299;  Re  Cams  Wilson,  7 Q.  B.  984;  Re  Crawford , IS 
Q.  B.  628. 

Patterson,  Q.C.,  contra  The  law  seems  to  be  correctly 
stated  in  Ex  parte  Pater,  5 B.  & S.  299.  There  it  is  said 
that  where  conduct  is  treated  as  a contempt  which  there  is 
no  reasonable  ground  for  so  treating,  the  Superior  Court 
may  interfere  to  protect  the  party  upon  whom  the  power 
to  commit  or  fine  for  contempt  has  been  improperly 
exercised.  Here  there  was  clearly  no  reasonable  ground 
to  justify  the  learned  Judge  in  treating  the  conduct 
as  a contempt ; the  words  themselves  clearly  do  not  amount 
to  a contempt,  and  they  were  only  used  after  the  learned 
Judge  allowed  the  common  counts  to  be  added,  and  then 
refused  the  applicant’s  very  reasonable  request  to  have 
better  particulars  delivered,  the  J udge  gving  as  the  reason 
for  his  refusal  that  the  applicant  must  be  aware  of  them  on 
account  of  some  personal  knowledge  he  had  of  a former 
suit  between  the  parties.  The  applicant  distinctly  swears 
in  his  affidavit  that  he  had  no  intention  of  insulting  the 
Judge,  and  what  he  said  in  answer  to  the  learned  judge  was, 
that  as  he  understood  the  learned  Judge  had  given  his 
decision,  he  had  nothing  to  say.  The  learned  Judge  should 
have  pointed  out  or  mentioned  to  the  applicant  the  words 
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complained  of  as  containing  the  alleged  contempt,  and 
requested  him  to  withdraw  those  particular  words.  Also 
there  is  nothing  on  record  to  shew  what  the  contempt 
was.  All  the  record  says  is,  that  “ Robert  Lees  in  open 
Court  did  wilfully  insult  Christopher  Armstrong,  the 
judge  of  the  said  Court ; and  it  was  then  ordered  that  the 
said  Robert  Lees  should  pay  a fine  of  $100,  for  such 
offence  ” : Groenvelt  v.  Burwell,  1 Salk.  363;  Scott  v.  Bye,  2 
Bing.  314  ; In  re  Pollard,  L.  R.  2,  P.  C.  106.  Consol.  Stat. 
U.C.ch.  15,  sec.  23,  would  also  seem  to  shew  that  the  power  of 
the  County  Court  is  limited  to  the  cases  therein  mentioned. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

The  case  of  Ex  parte  Pater,  5 B.  & S.  299,  was  an 
application  to  the  Court  of  Queen’s  Bench  for  a rule  calling 
upon  the  justices  of  the  peace  for  the  County  of  Middlesex, 
to  shew  cause  why  a writ  of  certiorari  should  not  issue, 
directed  to  them,  to  remove  into  the  Court  of  Queen’s  Bench 
all  orders  made  by  them,  &c.,  concerning  Thomas  Kennedy 
Pater. 

The  head  note  to  that  case  is  as  follows : “ Every  Court 
of  Record  has  attached  to  its  jurisdiction,  as  inherent  in  it, 
the  power  to  punish  for  contempt ; but  if  the  Court  is  one  of 
inferior  jurisdiction,  the  Court  of  Queen’s  Bench  has  authority 
to  intervene  and  prevent  any  usurpation  of  jurisdiction  by 
it ; and  if  it  treats  conduct  as  a contempt  which  there  is  no 
reasonable  ground  for  so  treating,  may  interfere  to  protect 
the  party  upon  whom  the  power  to  commit  or  fine  for  con- 
tempt has  been  improperly  exercised.  A barrister  may  be 
punished  fcr  contempt  of  Court,  even  for  language  pro- 
fessedly used  in  the  discharge  of  his  functions  as  an  advocate. 
The  Court  of  Queen’s  Bench  has,  however,  no  jurisdiction  to 
act  as  a Court  of  Appeal  in  such  cases.  Therefore,  where  on 
a trial  for  felony  at  the  Middlesex  Quarter  Sessions,  the 
counsel  for  the  prisoner,  whose  mode  of  conducting  the  case 
had  been  remarked  upon  by  the  foreman  of  the  jury,  in  his- 
address  to  the  jury  uttered  words  which  reflected  upon  the 
foreman,  and  being  required  by  the  J udge  to  withdraw  them 
28 — vol.  xxiv  c.p. 
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refused,  and  was  was  therefore  adjudged  guilty  of  contempt 
and  fined;  upon  motion  for  a certiorari  to  remove  the  order: 
Held,  that  as  the  words  used  might  have  been  and  were  by 
the  Judge  adjudged  to  have  been  used  to  insult  the  juror, 
there  was  no  excess  of  jurisdiction,  and  the  Court  of 
Queen’s  Bench  could  not  interfere.” 

The  law,  as  laid  down  in  that  case  is  decisive  of  the 
present,  unless  we  are  prepared  to  hold  that  the  language 
used  and  the  manner  in  which  the  words  were  spoken  could 
not  by  any  fair  interpretation  be  construed  into  an 
intention  to  insult  the  learned  Judge. 

As  was  said  by  the  Chief  J ustice,  in  Ex  parte  Pater , at 
page  310,  we  can  say  here,  “ I agree  that  in  themselves  they 
are  words  which  counsel  might  have  uttered  in  the  honest 
discharge  of  his  duty.  * * But  if  they  were  uttered 

with  the  intention  to  insult  the  juryman,  then  they  were 
an  abuse  of  the  privilege  of  counsel,  and  the  Judge  might 
treat  the  uttering  of  them  as  a contempt  and  punish  it 
accordingly.  We  have  now  before  us  Mr.  Paters  denial 
upon  oath  that  he  used  these  words  as  a contempt  of  Court ; 
and  I give  entire  credit  to  what  he  says  in  his  affidavit ; 
but  unfortunately,  when  he  found  that  the  J udge  put  an 
unfavorable  construction  on  his  language,  instead  of 
explaining  himself  he  persisted  in  the  words,  and  I think 
he  must  be  taken  to  have  persisted  in  them  in  the  sense 
which  Ur.  Payne  had  put  upon  them.” 

In  the  case  before  us  Mr.  Lees  in  his  affidavit  states : 
“That  in  all  that  occurred,  I considered  I was  addressing 
the  said  J udge  as  if  in  Chambers,  and  not  the  said  Court, 
and  that  I had  not  the  least  intention  of  insulting  the  said 
Judge,  or  shewing  any  contempt  of  the  said  Court.” 

I am  quite  sure  that  had  Mr.  Lees  made  a similar  statement 
to  the  learned  Judge  at  the  time,  his  explanation  would  have 
been  frankly  accepted,  but  unfortunately  he  not  only  did 
not  do  so,  but  when  he  was  told  by  the  learned  Judge  that 
unless  he  offered  the  Court  some  apology  he  would  fine  him, 
his  answer  was,  he  had  nothing  to  say.  Mr.  Lees  explains 
this  by  stating  that  his  answer  was ; “ As  I understand 
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your  honor  has  given  your  decision  I have  nothing  to  say.” 
It  is  very  much  to  be  regretted  that  this  difficulty  has 
arisen,  when  it  appears  to  us  that  it  might  have  been  so 
readily  explained  at  the  time ; but  as  that  explanation  was 
withheld,  very  possibly  through  a misunderstanding  on  the 
part  of  the  learned  counsel,  it  is  impossible  to  say  that  the 
learned  Judge  had  no  cause  for  thinking  that  what  took 
place  was  designedly  done,  and  that  the  intention  was  to 
treat  him  with  marked  disrespect. 

We  are  therefore  of  opinion  that  this  rule  should  be 
discharged. 

Rule  discharged. 


Johns  et  al.  v.  Beck. 

Breach  of  agreement — Nominal  damages — Sale  of  mineral  rights  in  road 
allowance— Municipal  Act,  Secs.  441,  442 — Construction  of. 

The  plaintiffs  and  defendant  entered  into  a joint  adventure  to  form  a 
company  to  work  a mine  in  land  forming  part  of  a township  road 
allowance,  the  defendant  to  form  the  company,  and  the  plaintiffs  to 
vest  in  the  company  the  title  to  the  mineral  rights  in  the  land.  The 
plaintiffs  accordingly  procured  a by-law  to  be  passed  by  the  munici- 
pality for  the  sale  of  the  mineral  rights,  under  sec.  442  of  the  Munici- 
pal Act,  which  authorizes  such  sale,  but  with  the  proviso  that  the 
public  travel  should  not  be  interfered  with.  A conveyance  containing 
the  above  proviso  was,  with  the  defendant’s  consent,  made  to  one  R. 
B.  J.,  who  executed  a formal  declaration  of  trust  of  one-third  interest 
to  the  plaintiffs,  but  not  of  the  balance  ; but  he  stated  that  he  held  the 
whole  land  in  trust  for  plaintiffs,  and  was  willing  to  convey  as  they 
directed,  and  the  plaintiffs  informed  defendant  that  they  were  ready  to 
convey  to  him.  The  defendant  obtained  an  Act  incorporating  a com- 
pany to  work  the  mine  and  issue  stock,  which  company  proved  a 
failure,  but  through  no  default  of  defendant,  who  was  the  heaviest 
loser  of  all  the  parties  interested.  The  plaintiffs  having  sued  the 
defendant  for  not  forming  the  joint  stock  company,  or  carrying  on 
mining  operations,  and  having  obtained  a verdict  for  $400 : Held , 

that  the  verdict  must  be  reduced  to  nominal  damages. 

Held , also,  that  the  conveyance  by  the  municipality  of  the  mineral  rights, 
under  sec.  442,  was  sufficient,  and  that  sec.  441  for  stopping  of  a road 
allowance  did  not  apply. 

Held,  also,  that  although  the  conveyance  of  the  mineral  righls  was  to  R. 
B.  J.,  the  defendant  could  not  urge  that  he  could  not  be  compelled  to 
convey,  owing  to  the  absence  of  any  writing,  and  that  the  plaintiffs 
having  control  of  the  title,  were  in  a position  to  aver  and  affirm  their 
readiness  to  perform  the  agreement. 


The  declaration  set  out  an  agreement,  under  seal,  between 
the  plaintiffs  and  the  defendant,  whereby — in  consideration 
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that  the  plaintiffs  would  permit  the  defendant  to  enter  on 
a piece  of  land  in  the  township  of  Marmora,  lying  between 
lot  8 in  the  8th  concession,  and  lot  8 in  the  9th  concession  of 
said  township,  being  60  rods  in  length,  by  66  feet  in  width, 
for  the  purpose  of  digging,  mining,  and  sinking  one  or 
more  shafts  thereon,  and  obtaining  any  minerals  that  were 
thereunder ; and  in  consideration  that  the  said  defendant 
should,  for  the  purpose  of  working  permanently  such  mines, 
form  a Joint  Stock  Company,  the  capital  to  consist  of  not 
less  than  $100,000,  of  which  one-fourth  should  be  allotted 
to  and  belong  to  the  plaintiffs,  paid  up  in  full — the  defen- 
dant thereby  agreed  to  form  such  company  within  ninety 
days  from  the  date  of  said  agreement,  &c.,  and  the  plain- 
tiffs agreed  to  vest  in  such  company  a good  and  sufficient 
title  to  the  mineral  rights  of  the  said  piece  of  land.  And 
that  by  a supplemental  agreement,  also  under  seal,  the 
time  for  completing  the  said  agreement  should  be  extended 
to  sixty  days,  after  perfecting  a good  and  sufficient  title, 
and  that  the  defendant  might  at  his  own  discretion  supend 
operations  and  work  then  carried  on  by  him  until  the  title 
of  the  said  plaintiffs  was  perfected  to  the  mineral  rights  in 
the  said  agreement  mentioned.  And  the  plaintiffs  averred 
that  they  afterwards  perfected  their  title  to  the  said  land 
and  mineral  rights  of  and  in  the  same,  and  acquired  the 
title  thereto  unincumbered,  and  were  always  ready  and 
willing  to  convey  the  said  lands  and  the  mineral  rights  to 
such  company  ; and  all  conditions  were  performed,  &c.,  yet 
the  defendant  has  not,  for  the  purpose  of  working  perma- 
nently the  mine  in  the  said  agreement  mentioned,  formed 
the  said  Joint  Stock  Company,  or  any  Joint  Stock  Company 
whatever,  &c.  And  for  a further  breach  the  plaintiffs 
averred  that  after  perfecting  the  said  title  as  aforesaid, 
the  defendant  did  not,  at  any  time  before  the  commence- 
ment of  this  suit,  cany  on  mining  operations  on  the  piece 
of  land  in  the  agreement  mentioned,  &c. 

Pleas.  1.  Non  est  factum. 

2.  That  the  alleged  agreement  was  made  subject  to  cer- 
tain terms  or  conditions  then  agreed  to  by  and  between 
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the  plaintiffs  and  defendant,  and  contained  therein,  that  is 
to  say,  upon  the  condition  that  sixty  days,  after  the  plain- 
tiffs perfecting  a good  and  sufficient  title  to  the  premises 
mentioned,  should  be  allowed  to  the  defendant  to  complete 
and  perform  the  said  agreement  on  his  part,  yet  the  plain- 
tiffs did  not  perfect  such  good  and  sufficient  title  sixty 
days  before  the  commencement  of  this  suit. 

3.  That  the  alleged  agreement  was  made  upon  the 
condition  that  the  plaintiffs  should  complete,  perfect, deduce, 
and  make  a good  and  sufficient  title  in  fee  simple  to  the 
said  premises,  to  enable  the  defendant  to  perform  the  said 
agreement  on  his  part,  yet  the  plaintiffs  did  not  complete, 
&c.,  a good  and  sufficient  title  to  enable  the  defendant  to 
perform  the  said  agreement ; and  so  the  defendant  was 
prevented  from  performing  the  said  agreement  on  his  part 
by  the  said  neglect  and  default  of  the  plaintiffs. 

4.  That  the  defendant  was  ready  and  willing  to 
perform  the  alleged  agreement  on  his  part,  but  the  plain- 
tiffs were  not  ready  and  willing  to  convey  the  said  prem- 
ises, according  to  the  terms  of  the  said  agreement,  &c.  Issue. 

The  cause  was  tried  before  D.J.  Hughes,  Esquire,  Judge  of 
the  County  Court  of  the  County  of  Elgin,  sitting  for  Wil- 
son, J.,  and  a jury,  at  Belleville,  at  the  Fall  Assizes  of  1874. 

At  the  trial  Walker,  one  of  the  plaintiffs,  stated  that  he 
saw  all  the  parties  sign  the  agreement,  and  that  after  the 
making  of  that  agreement  the  defendant  went  on  to  work 
the  mine,  until  the  supplementary  agreement, (12th  Decem- 
ber, 1872 — the  original  agreement  was  made  on  the  21st 
October,  1872);  that  when  the  agreement  was  entered  into 
the  defendant  knew  that  the  plain tifts  had  not  obtained  a 
perfect  title,  as  it  was  part  of  a mountain  road  ; that  under 
the  Municipal  Act  they  obtained  the  title  from  the  muni- 
cipal corporation  of  Marmora  and  Lake,  and  that  before 
the  deed  was  signed  a draft  of  it  was  submitted  to  the  defen- 
dant’s solicitor.  This  was  after  the  supplementary  agree- 
ment. Mr.  Richard  Berry  J ohns  was  to  become  the  nominal 
purchaser  of  this  property,  and  the  deed,  produced,  was 
made  to  Richard  Berry  J ohns,  at  the  defendant’s  request,  and 
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he  made  a deed  to  witness,  and  was  ready  to  convey  to  any 
one  he  wanted.  (This  was  apparently  a mistake;  the 
instrument  produced  was  a declaration  of  trust  as  regards 
one  undivided  third  part).  That  he  gave  the  defendant 
notice  on  17th  April,  that  the  title  had  been  procured,  and 
wrote  to  him  to  say  the  title  was  all  ready ; that  he  after- 
wards met  the  defendant  and  gave  him  notice  that  they 
were  ready  to  go  on.  It  appeared  that  the  defendant  had 
got  a company  incorporated,  by  special  Act,  to  work  mines 
and  to  issue  stock  for  that  purpose,  (36  Vic.,  ch.  106). 

But  it  was  not  proved  that  the  company  had  worked 
the  mine,  or  in  fact  that  any  company  had  been  formed 
by  the  defendant  in  which  any  capital  had  been  raised. 

It  is  unnecessary  to  recapitulate  any  more  of  the 
evidence. 

The  deeds,  as  far  as  material,  are  set  out  in  the  judgment. 

At  the  conclusion  of  the  plaintiffs’  case  several  objections 
were  taken  to  their  recovery,  and  leave  was  reserved  by 
the  learned  Judge  to  move  to  enter  a nonsuit. 

No  witnesses  were  called  by  the  defendant,  and  the 
learned  Judge  entered  a verdict  for  the  plaintiffs  for  $400, 
reserving  leave  to  the  defendants  to  move  to  reduce  the 
same  to  nominal  damages,  or  for  a nonsuit. 

In  Michaelmas  Term,  Rusk  Harris  obtained  a rule 
nisi  to  set  aside  the  verdict  for  the  plaintiffs,  and  to  enter 
a nonsuit,  pursuant  to  the  leave  reserved,  or  for  a new  trial 
on  the  following  grounds  : 

1.  That  it  was  not  proved  at  the  trial  that  a good  and 
sufficient  title  to  the  premises  was  perfected,  produced,  or 
made  by  the  plaintiffs  sixty  days  before  the  commencement 
of  this  action,  or  at  any  other  time,  or  that  the  defendant 
ever  had  notice  thereof,  &c.  2.  That  the  plaintiffs  were 

never  in  a position  or  ready  and  willing  to  make  a good 
and  sufficient  title  to  the  said  premises  to  the  defendant, 
to  enable  him  to  perform  the  agreement  in  the  pleadings 
mentioned  on  his  part,  or  to  convey  to  him,  or  his  appointee, 
or  to  any  company,  or  to  any  other  person  or  persons,  the 
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the  said  premises  according  to  the  said  agreement, and  within 
the  true  intent  and  meaning  thereof;  or  to  reduce  the 
damages  to  nominal  damages,  pursuant  to  the  leave  re- 
served on  the  ground  that  no  proof  was  given  of  any  actual 
substantial  damages. 

In  this  term,  F.  Osier  shewed  cause.  The  plaintiffs  are 
clearty  entitled  to  the  amount  of  their  verdict,  as  the  defen- 
dant has  failed  in  his  agreement  to  form  the  company  and 
work  the  mine,  and  the  evidence  shews  that  the  plaintiffs 
were  put  to  great  expense  in  acquiring  the  rights  of  the 
municipality  : Lord  Sondes  v.  Fletcher , 5 B.  & Al.  835.  As 
to  the  question  of  title.  All  that  the  plaintiffs  were  required 
to  do  was  to  obtain  the  mineral  rights  in  the  land,  and 
the  by-law  of  the  township  municipality,  and  the  subse- 
quent conveyance,  under  sec.  442  of  the  Municipal  Act  of 
1873,  36  Vic.,  ch.  48,  is  sufficient  for  that  purpose.  The 
sec.  441,  sub-sec.  2,  does  not  apply,  as  it  refers  to  the  stop- 
ping up  of  an  original  allowance  for  road,  and  not  to  the 
sale  of  minerals. 

Patterson , Q.  C.,  contra.  What  the  defendant  acquired 
under  the  agreement  was  the  right  to  sink  shafts,  and  this 
in  reality  amounted  to  a stopping  up  of  the  road,  and 
therefore  sec.  441,  sub-sec.  2,  applies,  and  the  township  by- 
law should  have  been  framed  in  accordance  with  sec.  424, 
and  confirmed  by  a by-law  of  the  county  council.  As  to 
the  question  of  damages,  the  evidence  shews  that  the 
whole  transaction  was  a mining  speculation  in  which  the 
plaintiffs  and  the  defendant  were  jointly  interested,  and 
which  failed,  but  through  no  fault  of  the  defendant,  who 
was  the  heaviest  loser  of  all  the  parties,  and  it  would 
be  rather  hard  to  now  saddle  him  with  this  claim  of  the 
plaintiffs.  Moreover,  there  was  no  actual  damage  proved 
by  the  plaintiffs,  and  the  verdict  should  be  reduced  to 
nominal  damages. 

Galt,  J.*  delivered  the  judgment  of  the  Court. 

It  appears  from  the  evidence  that  in  October,  1872,  an 
agreement  was  entered  into  between  the  plaintiffs  and 
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the  defendant,  that  in  consideration  that  the  plaintiffs 
would  permit  the  defendant  to  enter  on  a piece  of  land 
forming  part  of  a road  allowance  in  the  township  of  Mar- 
mora, (to  which,  at  the  date  of  the  agreement,  the  plaintiffs 
had  ;no  title),  for  mining  purposes  ; and  in  consideration 
that  the  defendant  would  form  a Joint  Stock  Company 
with  a capital  of  $100,000,  of  which  one-fourth  was  to  be 
allotted  to  the  plaintiffs,  the  defendant  agreed  to  form 
such  company,  within  ninety  days  from  the  date  of  such 
agreement,  and  the  plaintiffs  agreed  to  vest  in  such  com- 
pany a good  and  sufficient  title  to  the  mineral  rights  of  the 
said  piece  of  land : that  after  such  agreement  was  entered 
into,  and  before  any  company  had  been  formed  or  any  deed 
obtained  from  the  corporation  of  Marmora,  the  defendant 
entered  on  the  said  land  and  sunk  a shaft  on  it : that  in 
December  following  a second  or  supplemental  agreement 
was  signed,  whereby,  among  other  things,  it  was  agreed 
“ that  the  said  Beck  may  at  his  own  discretion  suspend 
operations  and  work  at  present  carried  on  by  him  until 
the  title  of  the  said  Johns  and  Walker  is  perfected  to  the 
mineral  rights  in  the  said  agreement  mentioned and  that 
immediately  after  this  supplementary  agreement  was 
signed  the  defendant  ceased  to  carry  on  his  works,  and 
has  not  since  renewed  them.  Up  to  this  time  the  plain- 
tiffs had  no  title  whatever  to  the  land,  but  on  the  15th 
March,  1878,  a by-law  was  passed  by  the  corporation  of 
Marmora  and  Lake,  authorizing  the  sale  of  the  mineral 
rights  to  the  premises  now  in  question,  being  a portion  of 
the  allowance  for  road  between  the  8th  and  9th  concessions 
of  the  township  of  Marmora.  This  by-law  was  passed 
under  the  provisions  of  the  Municipal  Institutions  Act  of 
1873,  36  Vic.,  ch.  48,  sec.  442,  which  authorizes  the  corpo- 
ration of  any  township  or  county  wherein  minerals  are 
found,  to  “ sell,  by  public  auction  or  otherwise,  the  right  to 
take  minerals  found  upon  or  under  any  roads  over  which 
said  township  or  county  may  have  jurisdiction,  if  con- 
sidered expedient  so  to  do.  * * Provided  also,  that  the 

deed  of  conveyance  to  the  purchaser  or  purchasers,  under 
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said  by-law,  shall  contain  a proviso  protecting  the  road  for 
public  travel,  and  preventing  any  uses  of  the  granted 
rights  interfering  with  public  travel.” 

After  this  by-law  was  passed  the  corporation  sold  to  one 
Richard  Berry  Johns,  who  is  not  one  of  the  plaintiffs,  the 
mineral  rights  in  the  land  in  question. 

The  deed,  which  was  made  on  5th  April,  1873,  after 
reciting  the  by-law,  and  that  the  said  Richard  Berry  J ohns 
had  purchased  the  mineral  rights,  proceeds  as  follows : 
“Now  this  indenture  witnesseth  that  in  pursuance  of  such 
by-law,  and  in  consideration  of  the  sum  of  eighty-six 
dollars,”  &c.,  “ the  corporation  of  the  United  Counties  of 
Marmora  and  Lake  doth  grant,”  &c.,  “unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  for  ever,  all  and 
every  minerals  whatsoever,  and  the  veins,  lodes,  ore,  and 
beds  thereof  lying  within,  under,  or  throughout  all  that 
piece  or  parcel  of  land  (describing  it),  comprising  the  said 
road  allowance,”  &c.,  “ with  full  right,  liberty,  power,  and 
authority  to  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  into  or  upon  the  said  piece  or  parcel  of  land 
to  enter  on,  and  the  same  to  have,  hold,  possess,  and  enjoy, 
and  there  to  break  the  surface,  to  dig,  search,  explore,  and 
excavate  the  soil  and  ground  thereof,  and  obtain  the  said 
minerals  and  ores  by  means  of  underground  workings, 
with  right  to  follow  the  veins  or  lodes  with  their  dips, 
angles,  and  variations  to  any  depth,  and  such  minerals,  or 
the  ores  thereof  when  found,  to  dig,  take,  remove,  and 
carry  away;  together  with  the  right  to  the  use  and  enjoy- 
ment of  the  surface  of  the  above  described  piece  of  land, 
subject  to  the  reservation  hereafter  mentioned.  To  have,” 
&c.,  “ except  and  reserving  for  ever  hereafter  the  surface 
of  the  said  piece  or  parcel  of  land  as  a road  for  public 
travel,  and  preventing  any  uses  hereby  granted  from  inter- 
fering with  public  travel.” 

After  this  deed  had  been  granted,  the  grantee,  Richard 
Berry  Johns,  executed  a declaration  of  trust  on  11th  April, 
1873,  whereby  he  declared  that  he  held  one  undivided 
third  part  of  the  mineral  rights  granted  by  the  said  deed 
29 — vol.  xxiv  c.p. 
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in  trust  for  the  plaintiff  Walker.  He  does  not  appear  to 
have  executed  any  declaration  or  deed  affecting  the  other 
two-thirds,  and  in  fact  the  legal  estate  in  the  whole  is  now 
vested  in  him.  He  was  examined  as  a witness  and  stated : 
“ I am  the  person  for  whom  the  deed  was  made,  I hold  it 
in  trust  for  these  plaintiffs,  and  am  willing  to  convey  the 
land  as  they  direct.  No  deed  was  ever  presented  to  me, 
for  me  to  sign.  I executed  the  declaration  of  trust  for 
Mr.  Walker,  and  am  willing  to  convey  the  land  to  any  one 
they  direct.” 

The  conveyance  from  the  township  municipality  does 
not  seem  open  to  the  objections  taken,  as  the  transaction 
was  under  sec.  442,  for  the  sale  of  minerals,  and  not  under 
sec.  441,  for  the  stopping  up  and  sale  of  any  original  allow- 
ance, which  requires  other  formalities. 

In  the  sale  of  mineral  rights  the  road  is  not  closed,  but 
the  rights  of  the  public  to  use  it  are  reserved,  both  in  the 
statute  and  in  the  deed. 

Then  as  to  the  pleas  respecting  the  title. 

On  this  record  we  must  assume  that  the  defendant  never 
did  form  a company, — whatever  those  vague  words  may 
mean, — so  we  need  not  discuss  whether  the  agreement  “ to 
form  a company”  was  or  was  not  fulfilled,  by  obtaining 
the  charter  in  which  the  whole  machinery  was  fully  pro- 
vided, and  provisional  directors  named.  No  doubt  the 
parties  probably  meant  by  forming  a company,  the  getting 
the  stock  taken  up. 

It  seems  very  clear  on  the  evidence  that  it  was  not  any 
difficulty  in  perfecting  the  title  that  prevented  the  forming 
of  the  company,  as  the  parties  seem  to  understand  the 
contract.  The  defendant  consented  to  the  conveyance 
being  made  to  plaintiff’s  son.  The  latter  comes  into  Court 
and  declares  he  is  quite  ready  to  convey. 

I do  not  think  it  lies  with  the  defendant  to  urge  that  he 
cannot  be  compelled  to  convey  from  the  absence  of  writing. 

If  defendant  shewed  that  he  refused  to  convey  for  any 
such  or  other  reason,  it  would  be  very  different.  If  the 
plaintiffs  have  got  the  command  and  control  of  the  title 
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and  shew  their  readiness  and  ability  to  convey,  I think,  on 
a contract  worded  as  this  is,  they  are  in  a position  to  aver 
and  prove  readiness  and  willingness  to  perform  their  part. 

As  to  damages,  we  cannot  see  how  it  is  a case  for  any 
thing  but  nominal  damages.  The  defendant  and  the  plain- 
tiffs were  engaged  in  a joint  adventure,  from  which  they 
expected  to  reap  large  profit.  The  adventure  failed  utterly, 
but  not  from  any  wilful  default  or  neglect  of  the  defen- 
dant. The  shares,  or  the  privilege  of  subscribing  for 
shares,  was  shewn  to  be  valueless.  It  was  simply  a failure, 
as  we  understand  it,  from  the  want  of  appreciation  on 
behalf  of  the  public  of  the  benefits  promised  to  all  who 
would  subscribe  for  and  take  stock. 

The  defendant,  perhaps,  was  by  far  the  heaviest  loser  in 
actual  expenditure  of  all  the  parties,  in  his  work  on  the 
ground. 

The  rule  will  be  absolute  to  reduce  the  verdict  to  Is. 
damages.  Certificate  for  costs  stands. 


Rule  absolute. 
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ffepla  toimliis. 

The  following  Rule  was  read  in  Court  on  Saturday,  23rd 
May,  1874 

“ In  the  Courts  of  Queen’s  Bench  and  Common  Pleas. 
GENERAL  RULE. 

Easter  Term,  37  Vic.,  A.D.,  1874. 

It  is  ordered  that  General  Rule  No.  2 of  Trinity  Term, 
24  Victoria,,  be  rescinded,  and  that  the  following  be  sub- 
stituted therefor : — 

The  offices  of  the  Clerks  of  the  Crown  and  Pleas  shall 
be  kept  open  as  follows,  that  is  to  say,  during  Term  from 
ten  in  the  morning  till  four  in  the  afternoon,  and  (except 
between  the  1st  day  of  July  and  21st  day  of  August)  at 
other  times  from  ten  in  the  morning  until  three  in  the 
afternoon  : Sundays,  Christmas  day,  New  Year’s  day,  Good 
Friday,  Easter  Monday,  the  Birthday  of  the  Sovereign, 
and  any  day  appointed  by  general  proclamation,  either  by 
the  Government  of  the  Dominion  of  Canada,  or  by  the 
Government  of  Ontario,  for  a general  holiday  or  for  a 
general  fast  or  thanksgiving,  excepted ; and  between  the 
first  day  of  July  and  twenty-first  day  of  August,  both  days 
inclusive,  when  the  said  offices  shall  be  open  from  half-past 
nine  in  the  forenoon  until  twelve  o’clock  noon,  excepting 
such  days  on  which  the  offices  may  be  closed  as  herein- 
before provided.” 

23rcl  May,  1874. 

(Signed)  William  B.  Richards,  C.  J. 

John  H.  Hagarty,  C.  J.  C.  P. 

Joseph  C.  Morrison,  J. 

Adam  Wilson,  J. 

John  W.  Gwynne,  J. 

Thomas  Galt,  J. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar  : — 

Joseph  Egbert  Terhune,  Peter  McGill  Barker, 
Charles  Egerton  Ryerson,  Alfred  Servos  Ball, 
Charles  Edgar  Barber,  Frank  D.  Moore,  Hammill 
Madden  Deroche,  Clarence  Widmer  Ball,  E.  George, 
Patterson,  George  Levack  B.  Fraser. 
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TRINITY  TERM,  38  VICTORIA,  1874. 

August  24th  to  September  5th. 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  Gwynne,  J 

“ “ Thomas  Galt,  J. 


Greenlaw  y.  Fraser. 

Patentee  of  the  crown— Right  to  maintain  trespass  without  entry. 

The  patentee  of  the  crown  of  land  may  maintain  trespass  without  entry 
against  a person  in  actual  possession  before  and  at  the  time  of  the 
issuing  of  the  patent,  for  the  letters  patent  operate  by  way  of  feoffment 
with  livery  of  seizin  to  the  patentee,  and  defendant’s  possession  must 
be  regarded,  as  an  entry  subsequent  thereto. 

Trespass,  quare  clausum  fregit.  Plea,  not  guilty. 

The  cause  was  tried  before  Galt,  J.,  at  Barrie,  at  the 
Spring  Assizes  of  1874. 

From  the  evidence  it  appeared  that  in  the  year  1864,  the 
plaintiff’s  father  located  and  entered  upon  lot  No.  23,  in 
the  4th  concession  of  Medonte,  the  title  then  being  in  the 
Crown.  In  1865  the  defendant  located  and  entered  upon 
the  adjoining  lot  No.  24,  the  title  thereto  then  being  also 
the  Crown.  In  1873  the  plaintiff’s  father  transferred 
to  the  plaintiff  his  interest  in  lot  23,  and  thereupon  the 
plaintiff  obtained  letters  patent  to  be  issued,  granting  the 
lot  to  him  in  fee.  The  plaintiff  having  had  a survey  made 
some  time  previously  of  the  line  between  lots  23  and  24, 
ascertained  that,  as  he  contended,  the  defendant  had 
enclosed  part  of  lot  23  as  part  of  lot  24 ; and  upon  obtain- 
ing the  letters  patent  for  lot  23,  he  commenced  this  action 
against  the  defendant,  without  having  first  made  any  entry. 
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It  also  appeared  that  the  plaintiff  was  entitled  to  a part 
of  the  land  claimed,  which  was  claimed  generally  as  part 
of  lot  23,  not  described  by  metes  and  bounds ; but  that  he 
sought  to  recover  more  than  eventually  he  established  at 
the  trial  to  be  part  of  lot  23. 

It  was  objected,  upon  the  part  of  the  defendant,  that  the 
plaintiff,  although  patentee  of  the  Crown,  could  not,  with- 
out entry,  maintain  this  action  against  the  defendant,  who 
was  in  actual  possession  of  the  piece  proved  to  be  part  of 
lot  23  at  the  time  of,  and  before,  the  issuing  of  the  letters 
patent.  It  was  also  objected  by  defendant  that  the  verdict 
should  be  apportioned,  as  the  plaintiff  had  failed  as  to  a 
part  of  what  he  claimed. 

A verdict  was  rendered  for  the  plaintiff,  with  leave 
reserved  to  the  defendant  to  move  to  enter  a verdict  upon 
the  above  objections. 

In  Eastfer  term,  McCarthy,  Q.  C.,  obtained  a rule  nisi 
upon  the  leave  reserved. 

In  this  term,  H.  H.  Strathy  shewed  cause.  It  is  objected 
by  the  defendant  that  the  plaintiff  could  not  maintain  the 
action,  not  having  first  made  an  entry.  The  case,  however 
of  a patentee  is  quite  different  from  that  of  an  ordinary 
vendee,  as  the  issue  of  the  letters  patent  operates  as  a 
feoffment  with  livery  of  seisin,  and  amounts  to  an  entry  by 
the  patentee  at  the  date  of  the  letters  patent;  and  defend- 
ant’s possession  is  only  looked  upon  as  subsequent  to  the 
patent : Clench  v.  Hendricks,  Taylor,  R.  555;  Weaver  v. 
Burgess,  22  C.  P.  104.  As  to  the  other  objection,  if  the 
defendant  had  limited  his  defence  as  to  the  part  to  which 
the  plaintiff  failed,  the  plaintiff  would  have  been  satisfied ) 
but  as  he  did  not  do  so,  the  plaintiff  is  entitled  to  the 
whole  costs.  The  plaintiff,  however,  is.  willing,  if  any 
additional  expense  has  been  so  incurred,  to  have  it  dis- 
allowed him. 

McCarthy,  Q.  C.  It  is  not  denied  by  the  plaintiff,  that 
to  enable  an  ordinary  vendee  to  maintain  trespass  there 
must  be  an  entry,  as  trespass  is  founded  on  actual  posses- 
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sion ; and  it  makes  no  difference  that  the  plaintiff  is 
patentee:  Street  v.  Crooks , 6 C.  P.  124;  Ryan  v. 
Clark,  14  Q.  B.  65  ; Harrison  v.  Blackburn,  17  C.  B. 
N.  S.  678.  As  to  the  verdict  being  distributed,  the  defen- 
dant accepts  the  plaintiff’s  offer. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

There  is  no  parallel  between  a person,  claiming  under  a 
deed  of  bargain  and  sale,  bringing  an  action  of  trespass 
without  entry,  when  at  the  time  of  the  execution  of  the 
deed  a trespasser  is  in  possession,  and  a person  claiming 
under  letters  patent  direct  from  the  Crown  bringing  such 
an  action. 

In  the  former  case,  the  trespasser’s  entry  upon  the  vendor 
constituting  the  commencement  of  a title,  which  might 
mature  to  perfection,  to  the  total  exclusion  of  the  vendor’s 
title,  and  of  the  vendee  as  claiming  under  him,  all  that 
passes  by  the  bargain  and  sale  is  a right  of  entry  : Clench 
v.  Hendricks,  Taylor,  555  ; Weaver  v.  Burgess,  22  C.  P. 
104.  But  it  has  been  decided  that  letters  patent  from  the 
Crown,  being  a title  by  record,  operate  by  way  of  feoffment 
with  livery  of  seisin  to  the  patentee.  It  follows,  of  conse- 
quence, that  although  an  intruder  upon  the  Crown  be  in 
fact  in  possession,  he  has  obtained  thereby  no  incipient 
title  as  against  the  Crown,  and  so  cannot  be  heard  to  assert 
that  possession  as  against  the  patentee,  except  as  originating 
subsequently  to  the  letters  patent.  The  possession,  as 
originating  an  incipient  title,  can  only  date  from  a time 
subsequent  to  the  issue  of  the  letters  patent,  which, 
operating  as  a feoffment  with  livery  of  seisin,  constitute  an 
entry  in  fact  by  the  patentee  at  their  date ; and  the  posses- 
sion which  a defendant  has  at  the  time  of  action  brought 
can  only  be  set  up  from  the  time  it  commenced  as  an 
incipient  title, — that  is  to  say,  it  must  be  regarded  as  an 
entry  upon  the  patentee  subsequent  to  the  feoffment  with 
livery  of  seisin  which  the  letters  patent  operate  as  : Doe 
Fitzgerald  v.  Finn,  1 U.  C.  B.  70 ; Bacon's  Ab.,  vol.  vh 
p.  46-5,  Prerogative,  E.  6. 
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We  were  asked,  also,  to  apportion  the  verdict,  the  plaintiff 
having  failed  as  to  a part  of  what  he  claimed.  The 
defendant  however  did  not,  as  he  might  have  done,  limit 
his  defence  to  the  part  as  to  which  the  plaintiff  failed.  If 
there  be  any  costs,  however,  attributable  solely  to  the  piece 
as  to  which  the  plaintiff  failed,  the  learned  Judge  who 
tried  the  cause,  if  applied  to,  will  give  directions  which 
will  enable  the  Master  to  disallow  to  the  plaintiff  any  such 
costs,  as  we  think  he  should  not  have  them. 

Rule  discharged. 


McCready  et  al.  v.  Higgins. 


Married  woman — Liability  of — 35  Vic.  ch.  16,  0. 

Under  35  Vic.  ch.  16,  O.,  a married  woman  is  liable  only  upon  contracts 
entered  into  on  the  credit  of  her  separate  estate. 

The  real  -estate  of  a woman  married  before  1859,  not  settled  by  any 
marriage  settlement  or  deed,- is  not  her  separate  estate  ; and  sec.  1 of 
35  Vic.,  ch.  16,  which  applies  only  to  marriages  after  that  Act,  does 
not  make  it  so. 

Where  the  plaintiffs  furnished  goods  for  such  a married  woman,  having 
such  real  estate,  upon  the  strength  of  her  having  it,  and  took  her  bond, 
without  the  consent  or  concurrence  of  her  husband  : Held,  that  she 
was  not  liable  upon  it,  under  35  Vic.,  ch.  16,  during  her  husband’3 
lifetime. 

This  was  an  action  against  a married  woman  upon  her 
bond,  wherein  she  described  herself  as  the  wife  of  James 
Higgins,  of  the  town  of  Chatham,  which  bond  was  in  a 
penalty  of  $500,  conditioned  to  pay  the  plaintiffs  for  goods 
to  be  furnished  by  them  to  the  defendant’s  son,  to  an  amount 
not  exceeding  $500.  The  declaration  then  set  out  the 
goods  furnished,  &c. 

The  defendant  pleaded  that  at  the  time  of  the  execution 
of  the  bond  she  was,  and  still  is,  the  wife  of  James  Higgins, 
and  that  the  bond  was  executed  by  her  without  the  consent 
and  against  the  wishes  of  her  said  husband. 

The  case  was  tried  before  Morrison,  J.,  without  a jury,  at 
Chatham,  at  the  Fall  Assizes  of  1871. 
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It  was  admitted  that  the  defendant  was  a married 
woman  residing  with  her  husband  : that  she  was  mar- 
ried to  him  before  the  year  1858,  without  a marriage  settle- 
ment: that  she  was,  at  the  time  of  the  execution  of  the 
bond,  possessed  of  real  estate,  (but  not  in  any  way  settled 
to  her  separate  use,  unless  it  was  so  in  virtue  of  the  Acts  of 
Parliament  in  force  relating  to  the  property  of  married 
women):  that  she  executed  the  bond  to  obtain  the 
goods  for  her  son  to  set  him  up  in  business : that  the 
plaintiffs  accepted  the  bond  and  furnished  the  goods  upon 
the  strength  of  the  defendant  having  such  real  estate  as  she 
had  : that  the  bond  was  executed  without  the  consent 
of  defendant’s  husband,  the  plaintiffs  knowing  at  the  time 
that  she  was  a married  woman ; and  that  goods  had  been 
furnished  to  the  defendant’s  son  upon  the  security  of  the 
bond  to  the  amount  of  $500. 

Upon  these  admissions  a verdict  was  entered  for  the 
plaintiffs  for  $500,  subject  to  the  opinion  of  the  Court, 
whether,  upon  the  facts  as  above  stated,  the  plaintiffs  should 
not  be  nonsuited,  or  a verdict  entered  for  the  defendant. 

In  Easter  Term  Robinson,  Q.  C.,  obtained  a rule  nisi  to 
enter  a nonsuit  or  a verdict  for  defendant,  pursuant  to  the 
leave  reserved. 

In  this  term  H.  McMahon  shewed  cause.  The  evidence 
shews  that  the  defendant,  a married  woman,  executed  the 
bond  in  question  to  enable  her  son  to  obtain  the  goods, 
which  would  not  have  been  delivered  without  the  bond. 
The  case  of  Merrick  v.  Sherwood,  22  C.  P.  467,  where  all 
the  authorities  are  collected,  shews  that  where  a married 
woman  makes  a contract  in  reference  to  her  separate  estate 
or  even  where  at  the  time  the  contract  is  made  nothing  is 
said  about  the  separate  estate,  if  she  in  fact  have  separate 
estate,  she  is  liable  to  the  extent  of  such  estate ; and 
this  has  been  followed  in  Steels  v.  Hulman,  33  U.  C.  R. 
471.  See  also  Walkem’s  Married  Woman’s  Property  Acts, 
pp.  54-5  ; Griffith's  Married  Woman’s  Property  Act,  p.  5. 
The  plaintiffs  are,  therefore,  entitled  to  recover  in  this  case. 
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Robinson , Q.  C.,  contra.  The  case  does  not  come  within 
Merrick  v.  Sherwood,  22  C.  P.  467,  for  that  case  only  de- 
cides that  a married  woman  possessed  of  separate  estate 
within  the  meaning  of  35  Vic.  ch.  16,  is  liable  to  the  extent 
of  that  estate.  Here,  however,  the  estate  is  not  separate 
estate,  but  such  an  estate  only  as  came  within  Consol.  Stat. 
U.  C.  73,  and  therefore,  as  held  in  Balsam  v.  Robinson , 19 
C.  P.  263,  and  subsequently  in  McGuire  v.  McGuire , 23  C. 
P.  123,  it  is  not  liable  to  her  separate  contracts. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

On  the  argument  before  us  it  was  admitted  that  the 
defendant  had  no  separate  estate,  unless  real  estate  of  a 
married  woman  married  before  1859,  not  settled  by  any 
marriage  settlement  or  any  deed,  is,  by  force  of  the  statutes 
relating  to  married  women,  her  separate  estate. 

Consistently  with  this  state  of  facts  and  with  previous 
decisions,  the  only  judgment  which,  as  it  seems  to  us,  can 
be  given  is,  that  the  rule  must  be  made  absolute  to  enter  a 
nonsuit. 

In  Kr seiner  v.  Gless,  10  C.  P.  473,  it  was  decided  that 
the  Consol.  Stat.  U.  C.  73,  did  not  alter  the  power  of  a 
married  woman  to  make  contracts,  and  that  she  was  not 
enabled  to  bind  herself  while  a feme  covert  more  than  she 
could  before  it  was  passed. 

In  Mitchell  v.  Weir,  19  Grant  568,  Strong,  V.  C.,  held 
that  a married  woman’s  interest  in  real  property  under  the 
Act,  ch.  73,  is  altogether  the  creature  of  the  statute,  and  that 
her  title  under  the  Act  was  quite  different  from  that  which 
she  has  in  equity  to  property  settled  to  her  separate  use. 

In  McGuire  v.  McGuire , 23  C.  P.  123,  I and  my  brother 
Galt,  in  the  absence  of  the  Chief  J ustice,  after  a review  of 
all  the  authorities,  came  to  the  conclusion  that  all  that  the 
first  and  second  sections  of  Consol.  Stat  U.  C.  ch.  73,  confer 
upon  a married  woman  is  a jus  protegendi  her  real  pro- 
perty, free  from  the  common  law  control,  power,  and  dis- 
position of  the  husband,  and  not  a jus  disponendi  against 
the  will  of  her  husband. 
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In  Dingman  v.  Austin , 33  TJ.  C.  R.  193,  the  Court  of 
Queen’s  Bench  has  decided  that  the  first  section  of  the  Mar- 
ried Woman’s  Act  of  1872,  35  Yic.  ch.  16,  applies  only  to 
the  cases  of  marriages  which  take  place  after  the  passing  of 
the  Act. 

When  the  case  of  M errick  v.  Sherwood,  22  C.  P.  467,  was 
before  us,  I confess  I entertained  the  opinion,  although  the 
question  was  not  then  before  us  for  adjudication  and  in  no 
way  affected  my  judgment  upon  the  point  which  was 
before  us,  that  the  very  general  language  of  the  Legislature 
seemed  to  indicate  an  intention  that  this  section  should 
apply  to  all  marriages,  whether  had  before  or  after  the  Act. 
Still  I must  admit  that  the  decision  of  the  Court  of  Queen’s 
Bench  is  more  in  accordance  with  the  general  spirit  of  legis- 
lation, and  with  my  own  opinion  of  what  the  law  ought  to 
be.  It  is  an  express  decision  upon  the  point,  which  we 
should  follow  until  reversed  upon  appeal,  even  though  we 
differed  with  it,  and  for  myself  I am  glad  that  the  Court 
considered  that  the  language  of  the  Act  was  open  to  the 
construction  which  they  have  put  upon  it. 

The  result  is,  that  the  property  held  by  a married 
woman,  of  the  nature  of  that  admitted  to  be  held  by  the 
defendant  in  this  case,  is  in  the  same  position  as  it  was 
before  the  passing  of  35  Yic.  ch.  16,  for  there  is  no  other 
Act  declaring  it  to  be  her  separate  property  : in  other  words, 
the  defendant  holds  it  now,  as  always,  under  the  provisions 
of  the  Consol.  Stat.  U.  C.  ch.  73. 

Now  in  Merrick  v.  Shervjood,  22  C.  P.  467,  what  we 
decided  was,  that  the  ninth  section  of  35  Yic.,  ch.  16,  only 
affected  the  remedies  which  upon  the  passing  of  the  Act 
existed,  both  in  favor  of  and  against  a married  woman ; and 
we  held  that  the  action  in  that  case  lay  upon  the  express 
ground,  which  was  concluded  by  the  finding  of  the  jury, 
that  the  goods  were  sold  to  the  married  woman  upon  the 
understanding  that  they  should  be  paid  for  by  herself  out 
of  certain  separate  estate  which,  in  that  case,  it  was 
admitted  that  she  had,  and  upon  the  faith  and  credit  of 
that  estate. 
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The  remedies  given  to  her  are  expressly  stated  to  be  for 
the  recovery,  protection  and  security  of  property  by  that 
or  any  other  Act  declared  to  be  her  separate  property : and 
the  remedy  given  against  her  is.  that  she  may  be  sued 
separately  from  her  husband  for  her  separate  debts,  engage- 
ments, contracts,  and  torts. 

As  to  the  first  point — namely,  the  remedies  given  to  her 
— we  held  in  McGuire  v.  McGuire,  23  C.  P.  123,  that  the 
action  did  not  lie,  upon  the  ground  that  the  property  in 
respect  of  which  that  action  was  brought  was  not  by  any 
Act  declared  to  be  her  separate  property,  but  was  vested  in 
her  and  her  husband,  the  defendant  in  that  action,  under 
the  provisions  of  the  first  section  of  Consol.  Stat.  U.  C.  ch. 
73  ; and  as  to  the  remedies  given  against  her,  we  decided 
that  the  separate  debts,  engagements,  and  contracts  referred 
to  in  the  ninth  section  of  35  Vic.  ch.  16,  were  those  debts, 
engagements,  and  contracts  which,  in  view  of  their  having 
been  entered  into  upon  the  faith  and  credit  of  separate 
estate,  the  Courts  of  Equity  attached  upon  and  satisfied 
out  of  such  separate  estate ; and  we  held  that  the  operation 
of  the  ninth  section  of  35  Vic.  ch.  16,  so  far  as  concerned 
remedies  against  the  separate  contracts,  debts,  and  engage- 
ments of  the  wife,  was  simply  to  give  a remedy  at  law  to 
her  creditor,  in  addition  to  the  remedy  he  already  had  in 
equity. 

We  did  not  hold  that  a married  woman  had  incurred  a 
liability  at  law  in  any  case  wherein  the  liability  in  equity 
did  not  exist  at  the  time  of  the  passing  of  the  Act.  We 
are  not  warranted  in  holding  that  she  is  entitled  to  contract 
so  as  to  bind  herself  in  any  manner  not  specially  declared 
by  the  Act. 

There  is  a case  reported  in  the  Times  of  July  9th,  in  the 
Court  of  Common  Pleas,  which  confirms  this  view,  namely, 
Summers  v.  City  Bank  (a). 

The  question  arose  upon  a demurrer  to  a replication,  and 
was  whether,  under  the  11th  section  of  the  Married 


(a)  Now  reported  in  L.  K.  9 C.  P.  580. 
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Woman’s  Property  Act,  1870,  a married  woman  was  entitled 
to  sue  a banker  for  dishonoring  a cheque,  for  not  paying  a 
bill  of  exchange,  and  for  not  giving  notice  of  its  dishonor. 
It  was  admitted  on  the  pleadings  that  the  cheque  and  bill 
were  connected  with  her  separate  trade,  and  that  the  bank 
knew  it. 

The  section  provides  that  a married  woman  may  main- 
tain an  action  in  her  own  name  for  the  recovery  of  any 
wages  or  earnings,  as  in  our  Act  is  provided,  and  that  she 
shall  have  in  her  own  name  the  same  remedies  as  an 
unmarried  woman  against  all  persons  for  the  protection 
and  security  of  such  wages  or  earnings. 

The  Court  is  reported  to  have  held  that,  having  regard 
to  the  peculiar  relations  of  a banker  to  his  customers,  the 
action  was  maintainable  in  respect  of  all  the  points  com- 
plained of,  but  guarded  themselves  against  being  supposed 
to  decide  that  a married  woman  could  bring  an  action  for 
breach  of  contract,  independently  of  the  provisions  of  the 
Act. 

The  conclusion  at  which  we  arrive  is,  that,  inasmuch  as 
the  property  referred  to  as  being  held  by  the  defendant  is 
not  by  any  Act  declared  to  be,  or  by  any  deed  in  fact  made 
to  be  her  separate  estate,  she  can  no  more  be  proceeded 
against  now  than  she  could  before  the  passing  of  35  Vic. 
ch.  16  ; and  inasmuch  as  the  Court  of  Chancery  could  not 
affect  this  property  for  the  satisfaction  of  this  bond,  at  least 
during  the  life  of  the  husband,  no  action  can  at  law  be 
maintained  against  her  under  the  35  Vic.  ch.  16. 

The  rule  therefore  will  be  absolute  to  enter  a nonsuit. 


Rule  absolute. 
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Lapp  v.  Firstbrook  et  al. 

Action  for  work  and  labour — Fraudulent  representations — Equitable  plea— r 
Claim  for  unliquidated  damages. 

Action  on  the  common  counts  for  work  and  labour  in  cutting  and  sawing 
timber  for  defendants.  Plea,  on  equitable  grounds,  in  substance,  that 
the  plaintiff  falsely  and  fraudulently  represented  to  the  defendants  that 
he  had  certain  interests  in  and  the  title  to  certain  lands,  and  certain 
interests  in  and  the  right  to  cut  timber  on  other  lands,  whereby  defendants 
were  induced  to  purchase  the  said  interests,  &c.,  paying  a certain  sum 
down,  and  securing  the  rest  by  mortgage ; and  it  was  further  agreed 
that  the  plaintiff  should  cut  and  saw  into  lumber  all  the  saw  logs  on  said 
lands  first  mentioned  for  the  defendants : that  defendants,  relying  on 
plaintiff  ’s  representations,  entered  upon  said  lands  and  cut  and  made 
timber  on  said  lands  secondly  above  mentioned,  and  expended  a large 
sum  of  money  therein  ; yet  that  the  plaintiff  had  not  the  right  in  respect 
of  a large  quantity  of  the  said  secondly  above  mentioned  lands,  by  reason 
whereof  defendants  acquired  rights  of  much  less  value  than  the  plaintiff 
represented  he  possessed,  namely,  by  a sum  exceeding  the  plaintiffs’ 
claim  ; and  defendants  first  became  aware  of  the  said  false  and  fraud- 
ulent representation  after  they  had  purchased  said  lands,  cut  the  timber, 
and  expended  the  moneys  as  aforesaid,  and  defendants  are  likely  to 
lose  a large  quantity  of  the  said  timber  and  sawlogs  so  cut  and  made 
by  them  as  aforesaid:  that  the  plaintiff’s  cause  of  action  arose  in 
cutting  and  sawing  into  lumber,  under  said  agreement,  the  sawlogs 
upon  the  said  first  above  mentioned  lands,  and  otherwise  in  part  per- 
formance of  this  agreement.  And  defendants  prayed  that  it  might  be 
declared  that  they  were  not  liable  to  pay  anything  to  the  plaintiff,  and 
that  the  plaintiff  might  be  ordered  to  pay  defendants  what  is  just  and 
equitable  for  the  loss  they  have  sustained. 

Held , plea  bad,  as  constituting  no  defence,  but  only  amounting  to  a 
claim  for  unliquidated  damages,  the  subject  of  an  action  at  law  and  not 
of  a suit  in  equity. 

Held , also,  that  no  ground  was  shewn  for  the  rescission  of  the  contract, 
and  an  amendment,  by  adding  a prayer  therefor,  was  refused. 

Qucere,  as  to  defendants’  right  to  claim  a rescission  of  the  contract. 

Declaration  on  the  common  counts,  for  goods  sold  and 
delivered,  work  and  materials,  and  board  and  lodging  fur- 
nished to  defendants  and  their  servants. 

Fourth  plea,  on  equitable  grounds  : that  before  the  plain- 
tiffs alleged  cause  of  action  arose,  the  plaintiff  pretending  to 
have  certain  interests  in  and  title  to  certain  land  in  the 
Township  of  Laxton,  and  certain  interests  in  and  the  right 
to  cut  the  timber  at  that  time  being  in  and  upon  certain 
other  lands  in  the  said  township,  falsely  and  fraudulently 
represented  to  the  defendants  that  he,  the  said  plaintiff,  was 
possessed  of  such  interests,  &c.;  and  the  defendants  being 


240  COMMON  PLEAS,  TRINITY  TERM,  38  VIC.,  1874. 

desirous  of  purchasing  from  the  plaintiff  the  said 
interests,  &c.,  caused  an  examination  of  the  said  lands,  and 
of  the  said  timber,  to  be  made ; and  thereupon  the  defen- 
dants, as  the  plaintiff  well  knew,  relying  upon  the  said 
false  and  fraudulent  representations  so  made  to  them  as 
aforesaid,  and  believing  the  said  false  and  fraudulent  repre- 
sentations to  be  true;  and  being  induced  thereby,  as  the 
plaintiff  also  well  knew,  so  to  do,  made  and  entered  into  an 
agreement  with  the  plaintiff*  for  the  purchase  from  him, 
the  plaintiff*  of  the  said  interests,  &c.,  which  he,  the 
plaintiff,  falsely  and  fraudulently  represented  he  was  pos- 
sessed of,  as  aforesaid, for  $5,000,  to  be  paid  by  the  defendants 
to  the  plaintiff*  therefor : $500  whereof  was  to  be  paid  at 
the  time  of  the  making  of  the  said  agreement,  and  the  further 
sum  of  $500  in  twenty  days  thereafter,  and  the  balance  of 
$4,000  to  be  secured  by  a mortgage  upon  the  said  firstly 
above  mentioned  land,  to  be  paid  on  the  days  and  times 
then  agreed  upon,  and  to  be  named  in  the  said  mortgage. 
And  the  defendants,  in  pursuance  of  the  said  agreement, 
and  relying,  &c.,  paid  to  the  plaintiff*  the  $500  at  the  time 
of  making  said  agreement,  and  the  $500  in  the  twenty 
days  thereafter,  and  made  and  executed  to  and  delivered 
to  the  plaintiff*  the  said  mortgage,  &c.  And  it  was  there- 
upon further  agreed  that  the  plaintiff  should  and  would 
cut  and  saw  into  lumber  all  the  said  sawlogsthen  being  upon 
the  said  firstly  above  mentioned  lands  for  the  defendants. 
And  the  defendants  say  that  relying,  &c.,  they  entered 
upon  the  said  lands,  and  cut  and  made  into  timber  and 
saw-logs  a large  amount  of  the  said  timber  at  the  time  of 
making  of  said  agreement  being  in  and  upon  the  said 
secondly  above  mentioned  lands,  and  thereon  and  there- 
abouts expended  a large  sum  of  money,  in  good  faith  and 
in  pursuance  of  the  said  agreement,  relying,  &c.  And  the 
defendants  further  say  that  the  said  false  and  fraudulent 
representations  so  made  as  aforesaid,  and  whereby  they 
were  induced  to  make  and  enter  into  the  said  agreement, 
and  to  pay  to  the  plaintiff*  the  said  two  sums  of  $500  each, 
and  to  make,  execute,  and  deliver  to  the  plaintiff  the  said 
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mortgage  securing  the  payment  of  the  said  further  sum  of 
$4,000,  and  to  expend  a large  sum  of  money  as  afore- 
said, were  false  and  untrue,  in  that  the  plaintiff  had  no 
such  right  as  he  falsely  and  fraudulently  represented  and 
pretended  in  respect  of  a large  quantity  of  the  said  lands — 
by  reason  whereof  the  defendants  have,  under  the  said 
agreement,  acquired  rights  of  much  less  value,  to  wit,  by 
a sum  exceeding  the  amount  of  the  plaintiff’s  claim  in  this 
action,  than  the  plaintiff  falsely  and  fraudulently  as  aforesaid 
represented  he  was  possessed  of  in  respect  of  the  said  secondly 
above  mentioned  lands,  and  which  the  plaintiff  falsely  and 
fraudulently,  as  aforesaid,  pretended  to  sell  to  the 
defendants  as  aforesaid  ; and  the  defendants  first  became 
aware  of  the  said  false  and  fraudulent  representations  after 
they  had  paid  the  sums  of  money  as  aforesaid,  and  made, 
executed,  and  delivered  to  the  plaintiff*  the  said  mortgage, 
and  after  having  expended  a large  sum  of  money  as  afore- 
said ; and  the  defendants  are  likely  to  lose  the  mone}^s 
by  them  expended  in  and  about  the  manufacture  of  a 
large  quantity  of  the  said  timber  and  sawlogs,  so  cut  and 
made  by  them  as  aforesaid.  And  the  defendants  further 
say  that  the  plaintiff’ ’s  alleged  cause  of  action  arose  and 
accrued  to  him  for  the  cutting  and  sawing  into  lumber 
the  said  sawlogs  at  the  time  of  the  said  agreement  being 
upon  the  said  firstly  above  mentioned  land,  and  otherwise 
in  the  part  performance  of  the  said  agreement.  And  the 
defendants  pray  that  it  may  be  declared  they  are  not 
liable  in  respect  thereof  to  pay  the  same  to  the  plaintiff, 
or  any  part  thereof ; and  further,  that  the  plaintiff*  may 
be  ordered  to  pay  to  the  defendants  such  sum  of  money 
as  may  be  just  and  equitable  in  the  premises  to  compen- 
sate them  for  the  loss  and  injury  they  have  sustained 
by  reason  of  the  said  false  and  fraudulent  representations 
as  aforesaid. 

The  plaintiff*  demurred  to  this  plea,  on  the  grounds  : 
1.  That  the  said  plea  attempts  to  avoid  the  lia- 
bility to  pay  for  sawing  the  logs  therein  mentioned, 
merely  by  shewing  how  the  defendants  acquired  the  logs, 
31 — VOL.  XXIV  C.P. 


242  COMMON  PLEAS,  TRINITY  TERM,  38  VIC.,  1874. 

which  is  no  answer.  2.  That  no  equity  is  shewn  affecting* 
the  claim  in  this  action,  nor  any  equity  whatever. 

Beaty,  Q.  C.,  for  the  demurrer.  It  is  quite  clear  that 
previous  to  “ The  Administration  of  Justice  Act,  1873/’  the 
plea  would  not  constitute  a defence  on  equitable  grounds, 
as  it  does  not  shew  such  a state  of  facts  as  would  entitle 
the  defendant  to  an  absolute,  perpetual,  and  uncondi- 
tional injunction:  Fitzgerald  v.  McCullagh,  7 Ir.  0.  L. 
E.  457  ; Stimson  v.  Hall,  1 H.  & N.  831.  The  ques- 
tion then  is,  does  it,  under  the  “ Administration  of 
Justice  Act,  1873,”  shew  sufficient  to  entitle  the  defendant 
to  some  relief  in  Equity  ? It  clearly  does  not  do  so, 
as  it  simply  sets  up  a claim  for  unliquidated  damages, 
which  is  not  the  subject  of  a suit  in  equity,  but  of  a 
cross  action  at  law:  Mayne  on  Damages,  2d  ed.,  75  ; Hen- 
derson v.  Brown,  18  Grant  79. 

J.  K.  Kerr,  contra.  Apart  from  “ The  Administration 
of  Justice  Act,  1873,”  the  plea  constitutes  a good  defence, 
as  it  shews  that  the  defendant  was  induced  to  enter  into 
the  contract  by  fraud,  and  this  would  entitle  the  defendant 
to  an  absolute,  perpetual,  and  unconditional  injunc- 
tion in  equity.  However,  under  that  Act,  sec.  3, 
the  defendant  need  not  shew  that  he  is  entitled  to 
such  an  injunction,  but  it  is  sufficient  if  he  shew  that  he 
is  entitled  to  some  substantive  relief,  namely,  to  have  the 
contract  rescinded.  The  cases  shew  that,  in  such  a case, 
the  Court  of  Equity  would  rescind  the  contract : Best  v. 
Hill,  L.  E.  8 C.  P.  10  ; Kemp  v.  Pryor,  7 Yes.  238  ; 
L.  E.  88,  300  ; Ex  parte  Stephens,  11  Yes.  24. 
It  is  contended  by  the  plaintiff  that  the  plea  simply 
amounts  to  a claim  for  unliquidated  damages ; but 
the  plea  asks  for  two  things,  namely,  relief  from  the 
contract  on  the  ground  of  fraud,  and  damages  for  the 
fraud ; and  although  the  claim  for  damages  may  be 
the  subject  of  an  action  at  law,  it  does  not  take  away  the 
equitable  right : Ramshire  v.  Bolton,  L.  E.  8 Eq.  294  ; 
Kerr  on  Fraud,  7,  10,  and  the  cases  there  referred  to. 
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The  claim  for  damages  may,  however,  be  struck  out, 
and  there  remains  a good  defence.  If  the  Court  are  of 
opinion  that  there  should  be  a specific  prayer  for  the 
rescission  of  the  contract,  leave  is  asked  to  make  such 
amendment. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  claim  asserted  by  the  defendants  cannot  be  setup  at 
law  or  in  equity  as  a set-off  to  the  plaintiff’s  claim.  The 
foundation  laid  by  the  defendants  is,  that  by  reason  of  the 
plaintiff  falsely  representing  that  he  had  a good  title  to 
sell  certain  land,  whereas  in  truth,  as  to  part,  he  had  not, 
he  induced  the  defendants  to  buy.  It  is  not  alleged  in  the 
plea  that  the  plaintiff  covenanted  for  title.  If  he  did, 
the  defendants’  remedy  would  be  for  unliquidated  dam- 
ages at  law  in  an  action  upon  the  covenant.  If  there 
were  no  covenant  for  title,  still  the  defendants’  remedy 
would  be  at  law  for  unliquidated  damages,  in  an  action  for 
deceit.  They  would  have  no  action  in  equity  at  all  to 
recover  unliquidated  damages,  so  that  there  can  be  no 
pretence  for  entertaining  the  plea  as  a defence  to  the 
present  action. 

Moreover,  assuming  it  to  be  true  that  the  defendants 
had  not  good  title  to  the  whole  of  the  land  conveyed,  still 
there  is  no  suggestion  in  the  plea  that  the  defendants  have 
not  had  the  full  benefit  of  all  the  timber,  for  the  sawing  up 
of  which  the  plea  alleges  this  action  is  brought.  There  seems 
no  connection,  therefore,  between  the  subject  matter  of  the 
plaintiff’s  suit  and  the  subject  matter  in  respect  of  which 
the  defendants  assert  an  equity ; for  if  the  defendants  ac- 
quired the  timber,  for  sawing  which  this  action  is  brought, 
although  they  did  not  get  a good  title  to  the  whole  of  the 
land  for  which  they  contracted,  still  they  could  not  set  up 
the  matterrelied  upon  in  defence  of  this  suit.  Evenin  equity, 
where  cross  demands  arise  out  of  the  same  contract,  the 
Court  will  not  make  the  granting  the  plaintiff  relief  con- 
ditional upon  his  doing  equity  to  the  defendant  in  respect 
of  his  demand : Gibson  v.  Goldsmid,  5 DeG.  Mc.N.&  G.  757. 
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The  defendants’  counsel  on  the  argument,  however, 
apparently  abandoning  the  plea  as  bad,  asked  leave  to 
amend  the  plea  by  praying  for  a total  rescission  of  the 
contract.  But  assuming  all  the  allegations  contained  in 
the  plea  to  be  true,  still,  (if  a right  to  the  rescission  of  the 
contract  could  be  set  up  as  a defence  to  an  action  like  the 
present),  we  see  nothing  in  the  plea  which  would  justify  a 
rescission  of  a contract  completely  executed,  by  a deed 
purporting  to  convey  all  that  the  defendants  agreed  to  buy, 
and  by  a mortgage  executed  back  by  the  defendants  to  the 
plaintiff  to  secure  the  balance  of  the  purchase  money. 

To  rescind  such  a contract  it  would  be  necessary  to 
establish  : 1.  Not  merely  a want  of  title  in  the  vendor  to 
a part  of  the  property  purported  to  be  conveyed,  but 
some  actual  fraud  on  the  part  of  the  vendor.  2.  It  would 
be  necessary  for  the  plaintiff  to  explain  to  the  satisfaction 
of  the  Court  how  he  came  not  to  discover  the  defect  in  the 
title,  whatever  it  may  be,  before  he  accepted  the  deed  and 
executed  the  mortgage.  3.  The  plaintiff  would  have  to 
establish  that  he  has  not  been  guilty  of  any  delay  or 
negligence  since  he  discovered  the  alleged  fraud  upon 
which  he  relies  as  a ground  of  rescinding  the  whole 
contract.  4.  And  as  there  can  be  no  rescission  of  a contract, 
where  a plaintiff,  with  full  knowledge  of  all  the  facts,  has 
continued  to  deal  with  the  property,  or  has  exercised  the 
rights  of  ownership  over  what  has  been  well  conveyed 
to  him,  it  would  be  necessary  for  the  plaintiff  to  shew 
precisely  when  he  discovered  the  fraud  of  which  he  com- 
plains, and  that  since  his  discovery  of  it  he  has  not 
exercised  or  asserted  ownership  over  any  part  of  the 
property,  and  that  he  has  not  by  act  or  delay  waived  his 
right  to  rescind  the  contract. 

We  cannot,  from  anything  before  us,  authorize  an  amend- 
ment of  the  plea  for  the  purpose  asked;  but  if  the  defendants 
should  be  advised  that  they  can  present  such  a case  upon 
affidavit  as  would  entitle  them  to  have  such  a plea  pleaded 
to  the  present  action,  they  may  apply,  upon  an  affidavit,  to 
the  Judge  presiding  in  Chambers,  in  the  ordinary  way, 
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for  leave  to  add  a plea  upon  payment  of  costs ; such  appli- 
cation to  be  made  within  one  week  from  the  18th  Septem- 
ber. 

The  rule  will  go  for  judgment  for  the  plaintiff  on  the 
demurrer,  with  liberty  to  the  defendants  to  apply  in  Cham- 
bers to  add  a plea,  on  payment  of  costs. 

Judgment  for  'plaintiff  (a). 


Stevenson  et  al.  v.  Rice. 

“ Rent  receipt  ” — Effect  of — Property  passing. 

The  plaintiffs,  who  were  piano  manufacturers,  offered  to  sell  to  M.  a piano 
for  $300,  and  to  accept  certain  approved  notes  in  payment.  The  piano 
was  left  with  M. , but  this  negotiation  fell  through,  and  it  was  then 
agreed  that  M.  might  have  the  piano  on  giving  his  notes  at  1,  12,  and 
24  months  for  $100  each.  These  notes  were  sent  to  M.,  with  a “Rent 
Beceipt,”  both  of  which  were  signed  by  him  and  returned  to  the 
plaintiffs.  By  the  rent  receipt,  M.  was  to  have  the  piano  on  hire  at  $6 
per  month,  for  three  months,  payable  in  advance,  and  M.  might  purchase 
it  on  payment  of  the  notes,  with  interest.  But  until  the  whole  of  the 
purchase  money  was  paid,  the  piano  was  to  remain  the  plaintiffs’ 
property  on  hire  by  M.,  the  plaintiffs  to  have  power  to  retake  possession 
without  demand,  on  non-payment  of  any  instalment  of  purchase  money 
or  rent  in  advance,  and  although  part  of  the  purchase  money  might 
have  been  paid  or  notes  given  on  account  thereof.  The  agreement  for 
sale  being  conditional,  and  punctual  payment  being  essential  to  it. 
Nothing  was  paid  on  the  piano  as  purchase  money  or  rent,  and  on  the 
26th  January,  1874,  the  first  note  having  fallen  due  on  the  18th,  it  was 
Seized  under  an  attachment  against  M.  as  an  absconding  debtor. 

Held , that  no  property  in  the  piano  passed  to  M.,  that  being  the  intention  of 
the  parties,  and  the  legal  effect  of  the  instrument  ; that  the  arrange- 
ment was  not  objectionable  as  being  contrary  to  the  Chattel  Mortgage 
Act,  and  therefore  the  plaintiffs  were  entitled  to  the  piano  as  against  M.’& 
creditors. 

This  was  an  interpleader  issue  to  test  the  validity  of  a 
seizure  of  a piano  by  the  Sheriff,  on  a writ  of  attachment 
against  one  Jerome  Monk,  an  absconding  debtor,  dated 
26th  January,  1874,  issued  at  the  suit  of  the  defendant. 

The  cause  was  tried  before  S.  Richards,  Q.  C.,  sitting  for 
Galt,  J.,  and  a jury,  at  Kingston,  at  the  Spring  Assizes  of 
1874. 


(a)  See  Georgian  Bay  Lumber  Co.  v.  Thompson , 35  U.  C.  R.  64. 
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The  plaintiffs  did  business  under  the  name  of  Weber  & 
Co.,  Piano  Manufacturers,  in  Kingston ; and  Monk  lived  in 
Collingwood. 

The  plaintiffs’  agent  proved  a negotiation  with  Monk  as 
to  the  piano.  The  selling  price  of  the  piano  was  $300, 
and  at  first  some  notes  held  by  Monk  were  shewn  to  the 
agent,  which  the  latter  after  inspection  and  enquiry 
decided  on  accepting,  and  offered  to  Monk  either  to  take 
the  notes  in  payment,  or  to  let  him  have  the  piano  on  a 
rent  receipt,  he  paying  $100  down.  The  agent  delivered 
the  piano  at  Monk’s,  but  did  not  find  him  at  home.  He 
had  left  town ; and  the  agent  left  word  with  Mrs.  Monk  for 
him  to  send  down  the  notes  to  Kingston.  In  a week  or 
ten  days  the  agent,  having  returned  to  Kingston,  found 
that  Monk  had  not  sent  down  the  notes. 

On  the  3rd  December  the  agent  wrote  telling  him  to 
send  the  notes ; that  the  piano  he  had  got  was  a very  fine 
one,  the  usual  price  being  $375.  “You  get  it  $75  under 
price.” 

On  December  7th,  Monk  wrote  enclosing  certain  notes, 
not  the  same,  but  what  he  said  were  equally  good,  and 
asking  them  to  send  him  a receipt  for  the  instrument. 

On  the  9th  December  they  wrote  back  objecting  to  the 
notes,  and  adding  : “We  would  like  to  sell  you  the  piano, 
but  could  not  for  one  moment  entertain  any  other  pro- 
position than  that  made  you.  We  sell  the  same  instrument 
at  the  factory  for  $375.” 

On  the  15th  December,  Monk  wrote  saying  he  was 
willing  to  take  the  piano  on  the  terms  they  first  proposed. 
“ I will  give  you  $100  cash  in  January,  say  15th ; and  $100 
with  interest  on  whole  amount  in  one  year ; and  balance 
in  two  years.  If  this  suits  you,  you  can  make  out  the 
mortgage  same  as  before,  with  above  conditions  ; you  can 
also  remit  the  notes  I sent  you.” 

On  the  16th  December  the  plaintiffs  wrote  saying  they 
accepted  his  offer ; that  they  returned  the  notes  sent,  and 
enclosed  notes  “ to  be  provided  with  your  signature,  for 
the  piano,  and  also  rent  receipt,  which  states  that  the 
piano  is  ours  until  paid  for,  which  please  sign,”  &c. 
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On  the  22nd  December  Monk  wrote : “ Enclosed  please 
find  notes  with  signature.”  No  reference  was  made  to  the 
rent  receipt. 

The  agent  swore  the  rent  receipt  was  enclosed  with  the 
notes,  and  was  as  follows  : 

“ Received  from  Weber  & Co.  a seven  octave  rosewood 
piano,  No.  6854,  on  hire  for  three  months  at  $6  per 
month,  payable  in  advance,  the  said  piano  being  valued  at 
$300,  which  sum  I agree  to  pay  in  the  event  of  the  said 
instrument  being  destroyed,  injured,  or  not  returned  to  the 
said  Weber  & C<^ on  demand,  free  of  expense,  in  good 
order,  reasonable-^ear  excepted.  It  is  agreed  that  I may 
purchase  the  said  piano  for  the  sum  of  $300,  payable  as 
follows : Three  promissory  notes,  payable  in  one,  twelve, 
and  twenty-four  months  from  the  date  hereof.  The  whole 
to  be  paid  within  the  said  time  with  interest  at  seven  per 
cent,  per  annum  from  date.  But  until  the  whole  of  the 
said  purchase  money  be  paid,  the  said  piano  shall  remain 
the  property  of  the  said  Weber  & Co.,  on  hire  by  me. 
And  in  default  of  the  punctual  payment  of  any  instal- 
ment of  the  said  purchase  money,  or  of  the  said  monthly 
rental  in  advance,  the  said  Weber  & Co.  may  resume 
possession  of  the  said  piano  without  any  previous  demand, 
although  a part  of  the  purchase  money  may  have  been 
paid,  or  a note,  or  notes,  given  by  me  on  account  thereof, 
this  agreement  for  sale  being  conditional,  and  punctual 
payment  being  essential  to  it.  But,  in  the  event  of  the 
said  piano  being  so  returned  to  the  said  Weber  & Co.,  in 
good  order,  any  sum  received  on  account  of  the  purchase 
money  beyond  the  amount  due  for  rent,  and  any  expenses 
incurred  in  reference  to  the  said  instrument,  will  be  repaid. 

“Witness:  \ 

j (Signed)  “Jerome  Monk.” 

He  also  said  that  when  he  delivered  the  piano  at  Monk’s 
house  he  left  a rent  receipt  with  Mrs.  Monk,  saying  that 
Monk  could  send  the  receipt  or  the  notes. 

The  notes  were  left  with  the  bank  for  collection,  but 
were  not  discounted. 
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The  first  note  fell  due  on  the  18th  January,  1874,  and 
was  dishonoured.  Nothing  was  paid  on  any  of  them,  nor 
anything  paid  as  rent. 

The  attachment  was  issued  on  the  26th  J anuary ; and 
about  1st  February  it  was  sworn  the  piano  was  under 
seizure  by  the  sheriff  thereon. 

The  plaintiffs  stated  that  they  took  such  receipt  when 
they  wanted  to  be  secure,  and  were  doubtful  about  the 
parties ; that  they  never  took  chattel  mortgages,  not 
wanting  to  be  troubled  with  such  securities. 

A nonsuit  was  moved  on  many  grounds.  The  objec- 
tions were  in  substance  that  it  was  a case  of  mortgage,  and 
contrary  to  the  chattel  mortgage  Act,  and  void  against 
creditors  ; that  if  not,  it  was  a sale  to  Monk  and  a resale  to 
the  plaintiffs,  without  delivery  or  registered  mortgage. 

Leave  was  reserved  to  move  on  these  objections. 

The  learned  Queen’s  Counsel  told  the  jury  that  he  thought 
such  an  arrangement  as  was  mentioned  in  the  receipt  was 
legal,  and  that  if  it  truly  represented  the  agreement,  the  pro- 
perty would  remain  in  the  plaintiffs  until  the  notes  were 
paid.  It  was  left  to  them  to  say  was  there  an  absolute  sale 
to  Monk,  and  was  it  the  intention  of  both  parties  that  the 
property  should  pass  to  him  at  once  ; if  so  to  find  for  the 
defendant.  But  if  they  thought  the  receipt  disclosed  the 
real  understanding,  and  that  the  property  was  not  intended 
to  pass,  but  should  remain  in  the  plaintifis’  till  the  notes 
were  paid,  to  find  for  the  plaintiffs. 

It  was  objected  for  the  defendant  that  the  jury  should  have 
been  told  they  were  not  bound  by  the  writing;  that  if  from 
the  facts  there  was  really  a purchase  intended  of  the  piano 
for  $300,  by  Monk’s  notes  secured  on  the  piano,  they  should 
find  for  the  defendant,  and  falselyr  alleging  the  contrary  in 
the  writing  would  not  alter  the  conclusion  ; and  that  such 
an  arrangement,  though  good  between  parties,  was  void 
against  creditors.* 

The  jury-  found  for  the  plaintiff. 

In  Easter  term  R.  Martin  obtained  a rule  nisi  on 
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the  leave  reserved,  or  for  a new  trial  for  misdirection  and 
non-direction,  setting  out  the  objections  at  length. 

In  the  same  term  J.  K Kerr , shewed  cause.  The 
question  is,  whether  there  was  a sale  so  as  to  pass  the  pro- 
perty to  Monk.  The  evidence  shews  that  there  never 
was  a sale,  as  the  plaintiffs  refused  to  accept  the  notes 
sent  by  Monk,  but  made  him  sign  the  rent  receipt,  and  it 
was  under  this  receipt  that  he  held  the  piano.  This  was 
simply  a lease,  at  a stated  rent  payable  in  advance,  with  an 
option  to  purchase,  and  no  doubt  if  the  notes,  which  Monk 
sent,  had  been  paid  the  piano  would  have  become  his,  but 
not  till  then ; and  it  can  make  no  difference  that  the  plain- 
tiffs kept  the  notes.  The  question  of  property  passing  is 
one  of  intention,  and  there  was  clearly  no  intention  here 
that  the  property  should  pass,  and  the  jury  have  so  found  : 
Bank  of  Upper  Canada  v.  Killaly,  21  U.  C.  R.  1;  Robert- 
son v.  Strickland , 28  U.  C.  R.  221  ; Logan  v.  LeMesurier, 
6 Moore  P.  C.  116.  {a)  The  very  essence  of  a sale  is  want- 
ing, namely,  the  transfer  of  an  immediate  right  of  property. 

R.  Martin  contra.  The  evidence  shews  that  the  piano 
was  sold  to  Monk,  and  that  he  gave  his  notes  for  the 
purchase  money,  and  then  he  signs  the  rent  receipt,  which  in 
reality  amounts  to  a mortgage.  The  transaction  is  there- 
fore a sale  with  a mortgage  back  for  the  purchase  money, 
and  is  void  against  creditors  under  the  .Chattel  Mortgage 
Act  for  want  of  registration.  At  all  events  it  is  an  attempt 
to  obtain  a lien  on  chattels,  as  a security,  apart  from  the  pos- 
session, and  therefore  void : Jenkins  v.  Eichelberger,  4 
Watts  121  ; Wilson  v.  Stox,  10  Watts  434  ; Lingham  v. 
Riggs,  1 B.  & P.  82  ; Sheridan  v.  Macartney,  5 L.  T.  N.  S. 
27 ; Darby  v.  Smith,  8 T.  R.  82  ; Ex  parte  Hopcraft,  14 
W.  R.  168  ; Ex  parte  Mackay,  28  L.  T N.  S.  828. 

Hagarty,  C.  J. — I see  no  reason  for  not  holding  on  the 
evidence  that  the  “ rent  receipt  ” was  the  final  and  actual 
arrangement  entered  into  between  the  parties,  and  that  the 


(a)  See  Ogg  v.  Shuter,  L.  R.  10  C.  P.  159. 

32 — vol.  xxiv  c.p. 
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jury  properly  found  that  this  writing  did  disclose  the  real 
understanding  of  the  parties. 

The  question  for  us  is,  what  does  this  writing  mean, — 
what  is  the  contract  to  be  gathered  from  it  ? 

The  plaintiffs  were  quite  willing  to  sell  the  piano  directly 
to  Monk  on  receiving  certain  approved  notes  of  other 
parties.  This  proposal  fell  through,  and  then  they  make 
this  contract. 

I was  a good  deal  impressed  with  Mr.  Martin's  argument 
against  the  validity  of  such  an  arrangement  against 
creditors,  as  being  a fraud  on  the  Chattel  Mortgage  Act,  and 
an  attempt  to  give  a lien  on  a chattel  without  actual  pos- 
session or  a registered  mortgage. 

I have  examined  the  cases  cited.  They  all  seem  to  start 
with  the  existence  of  the  right  of  property  in  the  debtor 
at  some  one  time. 

Here  the  whole  claim  rests  on  the  assumption  that 
at  no  moment  did  the  property  ever  pass  to  or  vest  in 
Monk,  or  pass  from  the  plaintiffs. 

An  agreement  forgiving  a future  bill  of  sale,  a covenant 
for  a right  to  take  possession  of  chattels  on  a prescribed 
default  or  contingency,  &c.,  may  be  defeated  as  against 
creditors,  if  the  Bills  of  Sale  Act  be  not  complied  with. 

Two  questions  may  be  asked  here  : First,  what  was  the 
true  intention  of  the  parties, — that  the  property  should  pass 
or  not?  The  jury  say  it  was  not  to  pass  ; and  I see  no 
reason  to  doubt  the  correctness  of  the  finding.  I am  quite 
satisfied  the  plaintiffs  never  intended  it  should  pass. 

Then,  apart  from  an  actual  intention,  what  is  the  legal 
effect  of  this  writing  ? 

It  certainly  professes  to  be  a mere  hiring  at  a specified 
rent  per  month.  A value  is  stated,  and  Monk  may  purchase 
for  $300,  payable  as  follows : “ Three  promissory  notes 
payable  in  one,  twelve,  and  twenty-four  months  from  the 
date  hereof.  The  whole  to  be  paid  within  the  said  time, 
with  interest  at  7 per  cent,  per  annum  from  date.  But 
until  the  whole  of  the  said  purchase  money  be  paid,  the 
said  piano  shall  remain  the  property  of  the  said  Weber  & 
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Co.  on  hire  by  me  with  power  to  the  plaintiffs  to  retake 
possession  without  demand  on  non-payment  of  any  instal- 
ment of  the  purchase  money,  or  of  rent  in  advance,  although 
part  of  the  purchase  money  has  beempaid,  or  notes  given 
therefor;  the  agreement  for  sale  being  conditional,  and 
punctual  payment  being  essential  to  it. 

I think  it  impossible  to  hold  that  the  property  passed  by 
force  of  this  instrument. 

It  may  be  quite  true  that  on  payment  of  the  notes  the 
property  must  become  Monk’s,  and  that  as  the  agreement 
is  worded,  he  could  have  ensured  its  becoming  his  property 
by  paying  the  notes  and  rent.  The  question  is  not  em- 
barrassed by  any  part  payment,  or  possible  part  interest 
acquired  thereby. 

As  I understand  the  evidence,  nothing  was  paid  on  the 
piano  ; and  a few  days  after  the  dishonour  of  the  first 
note  it  was  seized,  on  an  attachment,  by  the  Sheriff  at  a 
creditor’s  suit. 

I am  unable  to  see  how  the  plaintiffs  have  lost  their 
right  of  property,  and  think  the  rule  must  be  discharged. 

Gwynne,  J. — I am  of  opinion  that  the  case  turns  upon 
what  was  the  intention  of  the  parties,  as  was  held  by  the 
learned  Queen’s  Counsel  who  tried  the  case  : and  upon  the 
evidence  given  at  the  trial  I do  not  think  the  verdict  of 
the  jury  can  reasonably  be  found  fault  with. 

Galt,  J.,  concurred. 


Rule  discharged. 
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The  Queen  v.  Thompson  and  Smallpiece. 

' Libel— Criminal  information — -Affidavits — Sufficiency  of. 

On  an  application  for  a criminal  information  against  defendants  for  a 
libel,  the  applicant’s  affidavit  stated  that  he  had  read  an  article  pub- 
lished in  the  National  newspaper  in  Toronto,  on  the  16th  of  July, 
1874,  setting  it  out : that  he  was  the  person  referred  to  : that  the  state- 
ments therein  were  untrue  ; and  that  they  were  intended  to  prejudice 
and  injure  him:  that  the  defendants  were,  on  the  16th  of  July,  pro- 
prietors and  publishers  of  said  paper ; and  that  the  article  was 
printed  and  published  by  them,  and  is  the  same  article  contained 
in  the  said  newspaper,  attached  to  the  affidavit  of  R.,  “ filed  on  this 
application.”  R.’s  affidavit  was  sworn  on  the  22nd  of  August,  and 
stated  that  u the  annexed  copy  of  the  National  newspaper,  bear- 
ing date  the  16th  July,  1874,  was  on  that  day  published  in  Toronto  at 
No.  21  Adelaide  Street  East,”  by  defendants,  “who  are  the  publishers 
and  proprietors  thereof.”  The  newspaper  contained  the  libel  set  out 
in  the  applicant’s  affidavit.  The  application  was  not  made  until  the 
24th  of  August,  two  days  after  the  affidavit  was  sworn. 

Held , that  the  applicant’s  affidavit  was  sufficient : that  the  reference  to 
R.’s  affidavit  as  “filed  on  this  application  ” could  only  mean,  there 
being  only  one  application,  the  application  about  to  be  made  on 
these  affidavits. 

Held , also,  that  it  was  no  objection  that  the  rule  nisi  was  stated  to  have 
been  moved  by  counsel  for  the  Crown,  instead  of  for  the  applicant. 

Held , also,  that  it  was  no  objection  that  the  affidavit  described  the  applicant 
as  “ Esquire”  only,  for  it  was  not  necessary  to  shew  that  he  occu- 
pied any  public  or  official  position. 

In  answer  to  the  application  the  defendants  filed  an  affidavit  stating  that 
they  had  no  personal  knowledge  of  the  matter  contained  in  the 
alleged  libels,  but  received  the  information  from  persons  whom  they 
believed  to  be  reliable  and  trustworthy:  that  the  Globe  newspaper  was 
controlled  by  the  applicant,  who  was  an  active  politician,  and  had  pub- 
lished a number  of  articles  violently  attacking  one  S.,  who  was 
a candidate  for  a public  office,  and  the  libels  in  question  were  pub- 
lished with  a view  of  counteracting  the  effect  of  these  articles,  and 
believing  them  to  be  true  and  without  malice. 

Held — No  answer. 


This  was  an  application  on  behalf  of  Mr.  George  Brown 
for  leave  to  file  a criminal  information  against  these  defen- 
dants as  the  publishers  of  certain  libels  against  him. 

The  applicant’s  affidavit,  sworn  on  the  22nd  of  August, 
1874,  and  describing  himself  as  “George  Brown,  of  the 
City  of  Toronto,  in  the  County  of  York,  Esquire,”  stated 
that  he  had  read  an  article,  published  in  the  National 
newspaper,  in  Toronto,  on  the  16th  of  July,  1874,  setting 
it  out  verbatim : that  deponent  was  the  person  referred 
to  : that  the  statements  therein  were  untrue ; and  that  they 
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were  intended  to  prejudice  and  injure  liim  : that  the  defen- 
dants are  and  were  on  said  16  th  of  July,  1874,  the  proprie- 
tors and  publishers  of  the  said  National  newspaper,  and  the 
said  article  hereinbefore  set  out  and  referred  to  was  printed 
and  published  by  them,  and  is  the  same  article  which  is 
contained  in  the  said  newspaper  attached  to  the  affidavit 
of  Charles  Lysander  Roberts  filed  on  this  application. 

The  affidavit  of  Roberts  was  sworn  on  the  same  day,  and 
stated  that  “ the  annexed  copy  of  the  National  newspaper, 
bearing  date  on  16th  July,  1874,  was  on  that  day  pub- 
lished in  Toronto,  at  No.  21  Adelaide  Street  East,  by 
Thomas  Phillips  Thompson  and  Henry  Edward  Smallpiece, 
who  are  the  publishers  and  proprietors  thereof.” 

The  newspaper  annexed  contained  the  libel  set  out  in 
the  applicant’s  affidavit. 

A similar  affidavit  was  filed  by  the  applicant  as  to  each 
of  two  other  libels,  accompanied  by  a like  affidavit,  with 
the  newspaper  attached. 

The  application  was  made  to  the  Court  on  the  24th  of 
August,  and  the  rule  nisi  was  drawn  up  “ on  reading  the 
three  several  affidavits  of  George  Brown,  and  the  several  affi- 
davits of  Charles  L.  Roberts,  Alfred  Howell,  and  Trevellyan 
Ridout,  and  the  printed  papers  thereto  annexed,  and  also  a 
part  of  a printed  paper  annexed  to  the  said  affidavit  of  G 
L.  Roberts,  beginning  with  the  words,”  &c. ; and  was  stated 
to  be  “ on  the  motion  of  J.  H.  Cameron,  Q.C.,  of  counsel 
for  the  Crown.” 

On  shewing  cause  the  defendants  filed  an  affidavit  to 
the  effect  that  they  received  information  of  the  matters 
stated  in  the  alleged  libel  from  persons  whom  they  believed 
to  be  reliable  and  trustworthy,  and  that  they  had  no  per- 
sonal knowledge  of  the  matters  : that  the  Globe  newspaper, 
which  is  controlled  by  the  applicant,  published  a number 
of  articles  violently  attacking  the  private  and  moral  char- 
acter of  one  Dr.  Sangster,  a candidate  for  a public  office,  and 
articles  upon  that  subject  were  continually  appearing  in 
said  newspaper : that  the  applicant  is  an  active  politician, 
.and  uses  the  paper  he  controls  to  attack  the  personal  and 
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private  character  of  persons  politically  opposed  to  him,  and 
having  attacked  the  said  Dr.Sangster  on  a subject  akin  to  the 
matter  alleged  to  be  libellous,  the  defendants,  believing  the 
truth  of  the  statements  made  to  them,  made  use  of  the 
information  so  given  to  them,  with  the  view  of  counter- 
acting the  attacks  made  in  said  newspaper  upon  the  said 
Dr.  Sangster ; and  that  they  published  the  information,  so 
given  to  them,  without  malice,  and  believing  the  same  to 
be  true. 

In  the  same  Term  M.  C.  Cameron,  Q.C.,  and  Harrison, 
Q.C.,  shewed  cause.  There  is  no  sufficient  evidence  before 
the  Court  that  the  defendants  printed  and  published  the 
libel.  There  is  nothing  to  connect  it  with  the  defendants. 
The  papers  containing  the  libels  should  have  been  attached 
to  the  applicant’s  affidavits,  and  the  libellous  matter  specific- 
ally denied;  a general  denial  as  here  is  not  sufficient.  The 
reference  to  the  affidavit  of  Roberts  is  clearly  insufficient. 
It  refers  to  the  affidavit  as  “ filed  on  this  application,”  and 
while  the  affidavit  is  made  on  the  22nd,  the  application  is  not 
made  until  the  24th,  two  days  after;  also,  Roberts’s  affidavit, 
although  dated  on  the  same  day  as  the  applicant’s,  might 
not  have  been  made  until  afterwards.  The  affidavits  are 
clearly  defective:  Regina  v.  Baldwin,  8 A.  & E.  168; 
Regina  v.  Woolmer,  12  A.  & E.  422 ; Regina  v.  Stanger , 
L.  R.  6 Q.  B.  352.  The  modern  cases  shew  that  the  Courts 
are  averse  to  granting  these  informations,  for  the  ordi- 
nary remedy  by  indictment  should  be  pursued,  and  that 
an  information  will  not  be  granted  in  the  case  of  private 
persons,  but  only  where  the  party  occupies  some  position 
of  dignity ; all  that  is  known  here  is  that  the  applicant  is 
the  proprietor  of  a newspaper,  and  is  designated  in  his 
affidavit  as  “ Esquire”:  Ex  parte  Dale,  2 C.  L.  R.  870; 
Ex  parte  Smith,  21  L.  T.  N.  S.  294 ; Regina  v.  Aunger, 
28  L.  T.  N.  S.  630.  The  cases  also  shew  that  the  defen- 
dants must  have  been  actuated  by  malice,  and  it  clearly  ap- 
pears here,  from  the  defendants’  oaths,  that  they  were  not  so 
actuated,  but  that  the  statements  were  made  in  good  faith. 
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believing  them  to  be  true,  and  in  what  they  conceived 
to  be  their  right,  and  in  the  public  interest : Ex  parte 
Smith.  21  L.  T.  N.  S.  294;  Cooke  on  Defamation,  60-3; 
Kelly  v.  Sherlock,  L.  R.  1 Q.  B.  686.  It  is  also  shewn 
that  the  applicant  is  in  the  habit  of  attacking  the  per- 
sonal and  private  character  of  those  politically  opposed  to 
him,  and  having  so  attacked  Dr.  Sangster  on  a matter 
similar  to  this,  the  defendants,  believing  the  alleged  libel 
to  be  true,  published  it  with  a view  of  counteracting  the 
attack  on  Sangster.  The  rule  nisi  also  is  defective,  as  it 
should  have  been  stated  to  have  been  on  the  application 
of  counsel  for  the  applicant,  and  not,  as  here,  for  the 
Crown. 

J.  11.  Cameron , Q.C.,  contra.  There  is  clearly  sufficient 
evidence  of  the  publication.  The  applicant  in  his  affidavit 
swears  that  the  defendants  are  printers  and  publishers  of  the 
paper,  and  refers  to  the  affidavit  of  Roberts,  “ filed  on  this 
application.”  This  can  only  mean  the  application  about  to 
be  made;  and  to  Roberts’s  affidavit  is  annexed  a copy  of  the 
paper.  There  is  no  question  but  that  the  affidavits  are 
good,  and  they  are  drawn  up  in  accordance  with  the  rules 
laid  down  in  the  practice  books,  such  as  Cooke  on  Defama- 
tion The  cases  referred  to  on  the  other  side  do  not  apply, 
as  in  them  there  clearly  was  no  evidence  of  publica- 
tion. The  libels  here  are  of  the  most  atrocious  character ; 
there  could  not  be  a stronger  case  for  the  interference  of  the 
Court ; and  the  case  of  Korvjood  v.  Plimsol  shews  that  the 
application  may  be  made  by  a private  person.  As  to  the 
defendants’  affidavit,  it  is  no  answer.  It  attempts  to  set 
off  some  statements  made  in  the  applicant’s  paper  against 
Dr.  Sangster,  but  we  have  nothing  to  do  with  Dr.  Sangster 
here.  The  defendants  also,  instead  of  apologising  or  re- 
tracting the  libel,  have  reiterated  it,  stating  that  they  are 
prepared  to  prove  it.  There  is  nothing  in  the  objection 
that  the  rule  nisi  is  drawn  up  on  the  application  of  counsel 
for  the  Crown  instead  of  for  the  applicants.  However,  the 
Court,  if  necessary,  should  allow  an  amendment  to  be  made. 
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Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

It  was  objected  that  the  applicant’s  affidavit  was 
defective  in  referring  to  the  affidavit  of  Roberts 
as  “filed  on  this  application” — the  application  not  being 
then  made  or  for  two  days  after;  and  also  objections  were 
taken  to  the  allegations  as  to  publication  by  these  defen- 
dants being  insufficient,  and  Regina  v.  Baldivin,  8 A.  & E. 
168;  Regina  v.  Woolmer,  12  A.  & E.  422;  Ex  parte  Smith, 
21  L.  T.  N.  S.  294 ; Ex  parte  Dale,  2 C.  L.  R.  879,  28  L.  & 
Eq.  Rep.  165  ; Regina  v.  Stanger,  L.  R.  6 Q.  B.  352,  were 
referred  to. 

The  case  of  Regina  v.  Baldwin  was  very  different  from 
the  present.  The  affidavits  stated  that  the  defendant  was 
the  printer  of  a newspaper  called  the  Standard,  and  did 
on,  &c.,  insert  and  print  in  said  newspaper  a certain  scanda- 
lous libel,  &c.  ; a copy  of  which  said  libel  is  hereto  annexed, 
&c.  The  newspaper  was  annexed  to  the  affidavit. 

The  Court  held  that  there  should  be  proof  of  publica- 
tion by  the  defendants  distinctly  given. 

Patteson,  J.,  adds,  at  page  170,  “ There  is  an  express 
statutory  provision  as  to  the  proof  in  such  cases.  If  parties 
will  not  adopt  that,  they  must  shew  publication  by  some 
direct  proof,  as  that  a party  bought  the  libel  in  defendant’s 
shop.” 

In  Regina  v.  Woolmer  the  affidavits  contained  the  stamp 
office  certificate,  verifying  the  declaration  delivered  to  the 
office,  whereby  it  appeared  that  defendants  stated  they 
weie  printers,  publishers,  and  sole  proprietors  of  a news- 
paper named  therein.  When  the  motion  was  made,  a 
newspaper  was  exhibited  to  the  Court  corresponding  with 
the  declaration,  and  containing  the  passage  complained  of. 
It  was  not,  however,  annexed  to  any  of  the  affidavits  nor 
filed,  and  the  rule  was  drawn  up  only  on  reading  certain 
affidavits  and  other  papers  thereto  annexed. 

The  Court  held  this  insufficient:  that  the  newspaper 
should  be  filed  with  the  affidavits  ; and  that  it  was  essen- 
tial the  rule  should  be  drawn  up  on  reading  it. 
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In  Regina  v.  Stanger,  L.  R.  6 Q.  B.  352,  it  was  held  that 
it  was  not  sufficient  to  swear  that  defendant  was,  as  depo- 
nent believed,  the  publisher  of  the  newspaper. 

Blackburn,  J.,  says  that  information  and  belief  is  not 
sufficient  evidence  that  the  defendant  was  the  publisher  of 
the  libel. 

The  case  before  us  is,  we  think,  free  from  these  objec- 
tions. The  newspapers  are  filed,  and  the  rule  drawn  up  on 
reading  them. 

Mr.M.C.  Cameron’s  objection  that  the  reference  to  affida- 
vits filed  on  this  application  cannot  be  supported,  or  properly 
be  held  to  refer  to  affidavits  not  filed  till  two  days  after. 

We  think  “filed  on  this  application”  naturally  means — 
there  being  only  one  application — the  application  about 
being  made  or  to  be  made  on  these  affidavits. 

O 

Nothing  but  the  most  distinct  authority,  binding  upon 
us,  should,  we  think,  induce  us  to  give  effect  to  such  an 
objection. 

We  see  nothing  in  the  objection  that  the  rule  is  moved 
by  counsel  for  the  Crown. 

It  was  also  urged  that  we  should  consider  the  position 
in  life  of  the  applicant  as  simply  described  as  an  “Esquire,” 
and  Ex  parte  Dale,  2 C.  L.  R.  879,  28  L.  & Eq.  R.  165,  was 
cited.  We  have  seen  two  reports  of  that  case,  and  find  no 
such  doctrine  laid  dowrn.  It  is  merely  to  the  effect  that  the 
Court  will  not  grant  the  rule  on  a libel  in  a private  letter 
addressed  to  the  relator. 

Ex  parte  Smith,  21  L.  T.  N.  S.  294,  merely  shews  that 
where  a newspaper  had  published  a severe  article  as  to 
the  guilt  of  a man  charged  with  the  murder  of  his  wife,  for  k 
which  he  was  afterwards  tried  and  convicted  of  man- 
slaughter, an  application  for  a criminal  information,  subse- 
quently made  to  the  Court,  was  refused,  as  under  the 
circumstances,  and  after  what  had  taken  place,  it  was  not 
a case  for  the  interference  of  the  Court. 

We  do  not  think  that  any  thing  stated  in  the  defendants’ 
affidavit  should  prevent  our  acceding  to  the  present  appli- 
cation, if  it  be  otherwise  entitled  to  succeed. 

33 — vol.  xxiv  c.p. 
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The  statements  respecting  Sangster  seem  quite  beside 
the  question.  It  may  or  may  not  have  been,  for  all  that 
we  can  know  judicially,  right  and  proper  to  have  made  the 
statements  referred  to  as  to  him.  Nor  can  we  know  any 
thing  on  the  information  before  us,  as  to  the  propriety  or 
impropriety  of  the  alleged  attacks  upon  the  characters  of 
persons  said  to  be  politically  opposed  to  the  applicant. 

We  have  examined  the  late  case  of  Regina  v.  Aunger, 
28  L.  T.  N.  S.  630,  and  the  remarks  of  Blackburn,  J.,  as  to 
the  discretion  of  the  Court  in  refusing,  in  certain  cases,  to 
allow  this  prerogative  proceeding.  In  that  case  one  of  the 
specific  charges  had  not  been  sufficiently  met,  and  the 
alleged  libel  was  of  a political  and  public  character.  Here 
it  is  wholly  of  a private  and  domestic  nature. 

It  is  sufficient  for  us  to  say  that  there  is  nothing  laid 
before  us  on  this  application  to  warrant  our  making  an 
exception  against  the  applicant,  and  refusing  to  him  the 
leave  of  this  Court  to  file  a criminal  information  for  this  re- 
iterated publication  in  a newspaper  of  matter  not  pre- 
tended either  to  be  not  libellous,  or  to  be  true  in  fact. 

Our  judgment  is  that  the  rule  be  made  absolute. 

Rule  absolute. 


Feaver  v.  The  Montreal  Telegraph  Company. 

Principal  and  agent — Telegraph  Cos. — Liability  of. 

Held , that  a contract  may  be  made,  through  the  medium  of  an  agent, 
with  a telegraph  company  for  the  transmission  of  a message,  and  where 
the  principal  sustains  loss  through  the  negligence  of  the  company,  he 
may  maintain  an  action  against  them  therefor. 

The  person  to  whom  a telegram  was  sent  by  his  agent  was  held  entitled 
to  sue  the  telegraph  company  for  negligence  in  the  transmis- 
sion of  it. 

This  was  an  action  against  the  defendants  for  negligence 
in  the  transmission  of  a telegram.  The  declaration  charged 
that  the  defendants  carried  on  the  business  of  transmitting 
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messages  by  telegraph  for  reward  to  the  defendants,  and 
thereupon,  in  consideration  that  one  Thomas  Feaver,  on 
behalf  of  the  plaintiff,  would  pay  to  the  defendants  $1.00, 
the  defendants  promised  the  plaintiff'  that  they  would 
transmit  correctly  from  Hamilton,  in  the  Province  of 
Ontario,  to  the  plaintiff*  at  Wakefield  depot,  a certain 
message;  and  it  was  alleged  that  the  defendants  did  not  cor- 
rectly transmit  to  the  plaintiff  the  said  message,  whereby 
the  plaintiff*  sustained  damage. 

The  cause  was  tried  before  Morrison.  J.,  and  a jury, 
at  Hamilton,  at  the  Winter  Assizes  of  1874. 

The  plaintiff  was  called  as  a witness,  and  stated  that  on 
the  21st  of  September  she  called  at  the  defendants’  office 
in  Hamilton,  and  asked  whether  they  could  telegraph  to 
Wakefield,  and  the  clerk,  after  a search,  said  that  they  could 
by  sending  it  to  Reading,  and  then  to  Wakefield.  He 
said  the  charge  would  be  seventy-five  cents,  and  the  plaintiff 
said  her  brother  would  send  one  the  day  after. 

The  plaintiff’s  brother  corroborated  the  plaintiff’s  state- 
ment as  to  wThat  took  place  about  telegraphing;  and  that 
on  the  23rd  he  went  to  the  defendants’  office  at  the  Great 
Western  Railway  depot,  about  eight  p.m.,  and  sent  the 
message  to  Wakefield  depot,  to  be  called  for.  The  charge 
was  85  cents — 60  cents  to  Boston,  15  cents  to  Reading, 
and  say  10  cents  to  Wakefield— which  he  paid,  but  the 
clerk  said  if  he  called  again  he  would  give  him  the  differ- 
ence, if  not  so  much. 

At  the  conclusion  of  the  plaintiff’s  case,  the  learned  Judge 
nonsuited  the  plaintiff,  upon  the  ground  that  the  liability 
of  these  defendants,  if  any,  rested  upon  a contract  made 
with  the  plaintiff*;  and  that  he  saw  no  evidence  of  any 
contract  with  her,  or  through  an  agent,  so  as  to  affect  the 
defendants. 

In  Hilary  Term  Mackelcan  obtained  a rule  nisi  to  set 
aside  the  nonsuit,  on  the  ground  that  there  was  sufficient 
evidence  to  go  to  the  jury  in  support  of  the  plaintiff’s  case. 

In  this  term  Rae  shewed  cause.  The  evidence  shews 
that  the  contract  was  made  with,  and  the  consideration 
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moved  from,  Thomas  Feaver,  the  sender  of  the  telegram, 
and  not  with  the  plaintiff  or  as  her  agent ; and,  according 
to  Playford  v.  United  Kingdom  Electric  Telegraph  Co., 
L.  It.  4 Q.  B.  706,  she  cannot  recover.  See  also  Henkel 
v.  Pape,  L.  R.  6 Ex.  7 ; Stevenson  v.  Montreal  Telegraph 
Co.,  16  U.  C.  It.  530. 

Mackelcan,  contra.  It  is  quite  clear  that  the  plaintiff 
made  the  contract  with  the  defendants,  and  that  the  sender, 
Thomas  Feaver,  simply  acted  as  her  agent  in  sending  it. 
In  Playford  v.  United  Kingdom  Electric  Telegraph  Co.,  L. 
It.  4 Q.  B.  706,  it  is  expressly  said  that  if  it  had  been  proved 
that  the  sender  was  the  plaintiff’s  agent,  he  would  have 
been  entitled  to  recover.  The  nonsuit  was  clearly  wrong, 
and  should  be  set  aside. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

Unless  we  are  prepared  to  hold  that  no  contract  can  be 
made  with  a Telegraph  Company  through  the  medium  of 
an  agent,  this  nonsuit  cannot  be  sustained.  When  we 
consider  how  largely  telegraphic  communication  enters 
into  every  description  of  business  in  this  country,  it  would 
be  a startling  doctrine  to  persons  engaged  in  commercial 
transactions  to  be  told  that  no  action  can  be  maintained 
against  a Telegraph  Company  for  negligence,  except  the 
person  injured  was  himself  the  party  who  actually  took 
the  message  to  the  Company’s  office. 

Suppose,  for  example,  a merchant  in  Toronto  sent  one  of 
his  clerks  to  Chicago  with  instructions  to  inform  him  by 
telegraph  of  the  state  of  the  market  there,  and  that  by 
the  negligence  of  the  Telegraph  Company  erroneous  infor- 
mation was  transmitted,  whereby  the  merchant  sustained 
loss,  it  is  plain  the  clerk  could  maintain  no  action,  as  he 
would  suffer  no  loss;  would,  then,  his  employer  be  without 
remedy,  because  the  contract  was  one  with  the  clerk 
personally  ? I do  not  apprehend  that  such  is  the  law.  I 
take  it  that  in  this  case,  the  same  as  in  all  others,  the 
question  is,  with  whom  was  the  contract  made,  and  that 
there  is  no  reason  why  a person  cannot  act  through  an 
agent. 
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The  question  would  then  arise,  was  the  person  trans- 
mitting the  message  the  agent  of  the  person  to  whom  it 
was  addressed,  and  this  would  be  a question  for  the  jury. 

In  Play  ford  v.  United  Kingdom  Electric  Telegraph  Co., 
L.  It.  4 Q.  B.  706,  it  does  not  appear  to  have  occurred  to 
the  Court  that  such  a proposition  could  be  maintained,  for 
throughout  their  judgment  they  discuss  the  question  of 
agency,  and  the  case  turned  on  the  view  which  was  taken 
of  the  position  of  the  parties  telegraphing,  which  they  held 
to  be  that  of  seller  and  buyer,  and  not  of  principal  and 
agent.  They  say,  at  page  714,  “ The  only  question  there- 
fore is,  with  whom  was  the  contract  made  ? And  to  this 
there  can  be  but  one  answer.  It  was  made  with  Messrs. 
Bice  & Hellyer.  The  offer  was  sent  by  them  on  their  own 
behalf  and  in  their  own  interest.  In  so  doing  they  acted, 
it  is  true,  on  the  invitation  of  the  plaintiff,  but  not  as  his 
agents  or  as  representing  him.” 

We  are  of  opinion  that  the  evidence  of  the  plaintiff  and 
her  brother  ought  to  have  been  submitted  to  the  jury,  and 
consequently  that  the  nonsuit  should  be  set  aside. 


Pule  absolute. 
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Notes  deposited  as  collateral  security — Payment  of  principal  note — Trover 
collaterals  — 26  Vic.  ch.  45,  sec.  2 — Construction  of — Money  had  and 
received. 

Certain  sale  notes  were  deposited  with  defendants  as  collateral  security  for 
the  payment  of  a note,  endorsed  by  the  plaintiff  for  the  accommodation 
of  one  M.,  and  discounted  by  defendants  for  M.  The  collaterals  were 
of  the  same  value  as  the  principal  note,  and  were  to  be  paid  into  the 
bank  and  applied  on  the  note,  so  that  when  they  were  paid,  the  note 
also  was  to  be  paid  and  the  plaintiff’s  liability  to  cease.  After  the 
principal  note  became  due,  defendants  denied  that  they  held  the  sale 
notes  as  collaterals  and  refused  to  give  the  plaintiff  any  information  as 
to  what  had  been  paid  on  them  ; and  the  plaintiff  then  paid  the  note  in 
full  and  demanded  an  assignment  of  the  collaterals,  the  plaintiff’s  pay- 
ment being  made  by  a part  payment  in  cash,  and  his  note  for  the 
balance  which  he  paid  at  maturity. 

Held  that  the  plaintiff  could  not  maintain  trover  against  defendants  for 
the  collaterals  5 for  although  under  26  Vic.  ch.  45,  sec.  2,  he  was 
entitled  to  the  immediate  possession  of  them,  he  had  not  until  assign- 
ment any  property  in  them  vested  in  him. 

JSemble,  that  the  plaintiff’s  remedy  would  be  by  a special  action  on 
the  case  agains  defendants  for  not  assigning  the  notes  to  him  after 
demand  duly  made. 

Held , however  that  plaintiff  was  entitled  to  recover  as  money  had  and 
received  to  his  use,  the  amount  paid  to  defendants  on  the  collaterals, 
and  that  the  fact  of  his  only-  paying  part  of  the  principal  note  in  cash 
and  giving  his  note  for  the  balance  did  not  take  away  his  right. 
Semble , also,  that  his  right  would  not  be  affected  even  if  the  payment 
on  the  collaterals  were  after  his  payment. 

Declaration.  First  count:  trover  for  the  conversion 
of  certain  promissory  notes.  Second  count : common 
count. 

Pleas.  To  the  first  count : not  guilty  ; and  a denial  that 
the  notes  were  the  plaintiff’s. 

To  the  common  counts  : never  indebted,  and  payment. 
The  cause  was  tried  before  Morrison,  J.,  and  a jury,  at 
London,  at  the  Spring  Assizes  of  1874. 

It  appeared  that  one  Amos,  who  had  an  account  with 
the  defendants,  applied  to  their  agent  for  a discount,  and 
proposed  to  deposit  with  him  certain  sale  notes,  the  sub- 
ject of  the  present  suit,  as  collateral  security.  The  agent 
declined  to  make  this  arrangement,  but  said  he  was  willing 
to  discount  a note  for  Amos,  provided  he  furnished  a good 
endorser,  and  also  sent  the  other  notes.  Upon  this  Amos 
applied  to  the  plaintiff,  who  agreed  to  become  the  endorser, 
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and  Amos  enclosed  this  note,  together  with  the  other  notes, 
to  the  Bank.  When  the  note,  which  was  for  $620.60,  was 
about  to  fall  due,  it  was  renewed  in  full.  The  renewal 
was  also  renewed  in  full. 

According  to  Amos’s  evidence,  the  sale  notes  amounted 
to  the  sum  of  $620.60,  the  same  sum  as  the  discounted 
note,  and  he  stated  that  the  reason  why  he  got  the  note  dis- 
counted for  the  same  amount  was,  that  the  defendants’ 
agent  said  he  would  carry  him  through  with  the  note 
until  the  sale  notes  fell  due,  so  that  when  the  sale  notes 
were  paid  to  the  Bank  the  plaintiff’s  liability  as  endorser 
would  be  gone,  and  the  note  paid. 

The  last  renewal  was  on  the  13th  September,  1872,  and 
fell  due  on  16th  November,  1872,  on  which  day  it  was 
protested. 

In  December  Amos  went  with  the  plaintiff  to  the  agent  to 
sea  why  this  protest  had  been  sent,  and  said  to  him,  “You 
know  that  when  these  sale  notes  were  paid,  the  plaintiff* 
was  entitled  to  get  his  note.”  The  agent  replied  that  he 
had  passed  them  to  Amos’s  account  generally. 

The  agent  was  called  for  the  defence,  and  expressly  denied 
that  any  notes  were  left  as  collateral  security  for  the  note 
of  $620.60,  but  that  they  were  left  to  apply  on  Amos’s 
account  generally. 

The  plaintiff,  in  his  evidence,  stated  as  follows : “ The 
note  spoken  of  by  the  witness,”  (Amos),  “ for  $620.60, 1 en- 
dorsed on  his  representation  that  he  would  place  sale  notes 
with  the  Bank  to  retire  it  and  protect  it.  I saw  Mr.  Chad- 
wick, the  agent,  having  received  a protest  of  the  last  re- 
newal on  27th  November.  I mentioned  I had  got  a protest, 
and  I told  him  that  I understood  that  the  sale  notes,  when 
paid,  would  pay  the  note  of  $620.60.  He  then  said  that  that 
was  the  case  with  a $400  note,  and  he  did  not  deny  as  to  the 
other  note.  I then  asked  to  let  the  note  stand  to  the  end 
of  the  following  week.  He  assented.  I did  so,  to  go  and  see 
Amos  about  the  matter.  I saw  him,  and  went  to  the  Bank 
on  the  Saturday,  and  as  Amos  had  not  come,  and  not 
knowing  whether  these  sale  notes  were  there  or  paid,  I 
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paid  the  manager  $175  on  it.  I afterwards  met  Amos  and 
went  to  the  Bank,  when  Amos  told  Mr.  Chadwick  that 
these  sale  notes  had  been  left  to  pay  this  note.  Mr.  Chad- 
wick said  : ‘ They  are  placed  to  your  account,’  and  would 
give  no  other  information.  After  the  payment  of  $175,  I 
gave  my  own  note  for  the  balance  of  the  $620.60  to  the 
Manager,  and  I paid  it  when  it  fell  due.  I then  demanded 
the  unpaid  collaterals,  that  is,  the  sale  notes.  He  said 
there  were  none,  and  I demanded  the  proceeds  of  these 
notes ; and  he  said  he  applied  them  otherwise ; telling  him 
I would  take  steps  to  recover  them,  as  I would  pay  my 
own  note  then,  which  I did.” 

The  Manager,  as  already  stated,  denied  that  the  sale 
notes  had  been  left  as  collaterals  for  this  note  of  $620.60, 
but  for  Amos’s  general  account,  and  that  they  had  been  so 
applied. 

On  behalf  of  the  defendants  it  was  objected,  that  the 
plaintiff  could  not  recover,  on  the  ground  that  there  was 
no  right  of  property  in  the  plaintiff*  and  so  no  right  to  get 
the  notes  or  the  proceeds ; and  that  the  plaintiff’s  payment 
was  voluntary,  and  therefore  no  ground  for  the  action. 

The  learned  Judge  overruled  the  objections,  but  reserved 
leave  to  the  defendants  to  move  to  enter  a nonsuit. 

It  was  left  to  the  jmy  to  say  whether  the  sale  notes 
in  question  were  left  with  and  received  by  the  Bank 
as  collateral  security,  and  their  proceeds  to  be  applied  to 
the  payment  of  the  $620.60  specifically  ; and  they  were 
directed,  if  they  found  such  was  the  case,  to  find  for 
the  plaintiff ; but  if  they  thought  otherwise,  to  find  for 
the  defendants. 

The  jury  found  a verdict  for  the  plaintiff  for  $447.16  the 
amount  received  by  the  defendants  upon  the  collateral 
notes. 

In  Easter  Term  Patterson , Q.C.,  obtained  a rule  nisi 
to  enter  a nonsuit  pursuant  to  the  leave  reserved,  or  for  a 
new  trial  on  the  law  and  evidence. 

In  this  term  McMillan  shewed  cause.  The  evidence 
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shews  that  the  sale  notes  were  deposited  with  the  Bank  as 
collateral  security  for  the  note  endorsed  by  the  plaintiff, 
and  not  for  Amos’s  general  indebtedness.  This  was  ex- 
pressly left  to  the  jury,  and  they  found  for  the  plaintiff 
Under  26  Vic.  ch.  45,  where  the  surety  pays  the  debt  of  his 
principal,  he  is  entitled  to  have  assigned  to  him  all  the 
securities  held  by  the  creditor  for  the  debt.  The  plaintiff, 
therefore,  having  paid  the  note,  was  entitled  to  have  the 
collaterals  delivered  to  him,  and  may,  therefore,  maintain 
trover.  The  plaintiff,  moreover,  is  entitled  to  recover,  under 
the  common  counts,  the  amount  received  by  the  defendants 
on  the  collaterals  as  money  paid  to  his  use.  As  to  the 
amount  being  paid  voluntarily,  it  was  only  so  paid  after 
the  defendants  denied  that  they  held  them  as  collaterals 
and  refused  to  give  the  plaintiff  any  information. 

Beaty,  Q.C.,  contra.  The  plaintiff  cannot  recover  on  the 
count  for  trover,  as  he  had  neither  the  right  of  possession 
nor  of  property  in  the  notes,  and  even  if  the  36  Vic.  ch.  45 
gave  him  the  right  of  possession  he  still  had  no  property  in 
them.  The  payment  made  by  the  plaintiff  was  voluntary, 
and  therefore  he  cannot  recover  under  the  common  counts  : 
Be  Colyar  on  Guarantees,  260. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

A careful  consideration  of  the  evidence  satisfies  me  that 
the  view  taken  by  the  jury  of  the  facts  of  this  case  was 
the  true  one. 

The  Manager,  in  his  testimony,  states,  what  I have  little 
doubt  may  be  correct,  namely,  that  he  does  not  recollect 
how  these  sales  notes  came  into  possession  of  the  Bank, 
whereas  Amos  deposed  positively  to  all  the  circumstances  ; 
and,  in  my  opinion,  so  far  from  the  verdict  being  contrary 
to  the  weight  of  evidence,  it  is  fully  in  accord  with  it. 

But  it  was  objected  that  the  plaintiff  could  not  recover  in 
this  action,  no  right  of  property  in  the  collateral  notes  being 
in  him. 

The  26  Vic.  ch.  45,  sec.  2,  declares  that  “every  person 
who,  being  a surety,  for  the  debt  or  duty  of  another,  shall 
34 — vol.  xxiv  c.p. 
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pay  such  debt  or  perform  such  duty,  shall  be  entitled  to 
have  assigned  to  him  or  a trustee  for  him  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the 
creditor  in  respect  of  such  debt  or  duty.” 

The  verdict  of  the  jury  having  established  that  the  notes 
mentioned  in  the  first  count  of  the  declaration  were  left 
specially  as  collateral  to  the  note  upon  which  the  plaintiff 
became  surety  for  Amos,  who  deposited  the  collaterals  and 
whose  property  they  were,  we  may  hold  that  under  the 
statute  the  plaintiff  would  be  entitled  to  have  immediate 
possession  of  these  collaterals,  or  at  least  of  such  of  them 
as  have  not  been  paid,  delivered  to  him.  Yet  we  cannot 
say  that  the  property  in  them  would  be  vested  in  the 
plaintiff  until  they  should  be  assigned  and  transferred  to 
him  under  the  provisions  of  the  statute  ; and  as  both  the 
right  of  property  and  the  right  to  the  immediate  possession 
must  concur  in  the  plaintiff  to  entitle  him  to  maintain 
trover,  the  verdict  upon  the  first  count  cannot  be  sustained. 

The  plaintiff’s  remedy  for  any  of  the  notes  not  yet  paid 
to  the  Bank  would  seem  to  be  by  special  action  on  the  case 
against  the  defendants  for  not  assigning  and  transferring 
the  notes  to  the  plaintiff  after  demand  duly  made  in  that 
behalf,  as  pointed  out  in  Phillips  v.  Dickson,  8 C.  B.  N.  S 
391. 

However,  the  plaintiff  has,  in  his  declaration,  a count 
for  money  had  and  received  to  his  use,  and  the  amount  re- 
covered, namely,  $447.16,  is  the  amount  admitted  to  have 
been  received  by  the  defendants  upon  some  of  the  notes, 
which  the  jury  have  found  to  have  been  held  by  them  as 
collateral  specially  to  the  note  upon  which  the  plaintiff 
was  surety,  and  which  they  have  collected;  and  the  plaintiff 
insists  that  he  is  entitled  to  retain  his  verdict  for  this 
amount,  upon  the  count  for  money  had  and  received. 

Assuming  it  to  be  clearly  established,  as  upon  this  verdict 
we  do,  that  the  notes  were  left  with  the  defendants  speci- 
ally collateral  to  the  note  upon  which  the  plaintiff  was 
originally  endorser,  and  the  proceeds  to  be  applied  as  re- 
ceived towards  satisfaction  of  the  note  whereon  the  plain- 
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tiff  was  endorser ; and  assuming  all  the  collaterals  (which, 
together,  were  precisely  equal  in  amount  to  the  principal 
note),  to  have  been  paid  to  the  creditor  before  the  surety 
paid  the  amount  secured  by  the  note  of  the  principal 
debtor,  and  that  the  whole  of  the  principal  debt  was  thus 
paid  and  satisfied  out  of  the  collaterals,  and  that,  not- 
withstanding, the  creditor,  upon  the  assertion  that  he  never 
had  any  collaterals  to  the  principal  note,  should  demand 
and  receive  payment  of  the  principal  debt  from  the  surety, 
is  there  any  principle  of  law  which,  in  such  a case,  would 
prevent  the  surety  from  recovering  back,  under  the  count 
for  money  had  and  received,  the  money  so  illegally  de- 
manded of  and  taken  from  him  ? So  likewise,  if  part  only 
of  the  principal  debt  is  satisfied  out  of  the  collaterals,  and 
upon  the  like  assertion,  which  the  jury  find  to  be  untrue, 
the  creditor  should  demand  and  receive,  notwithstanding, 
the  whole  of  the  principal  debt  from  the  surety,  is  there 
any  principle  of  law  which  would  prevent  his  recovering 
back  the  amount  so  demanded  and  received  from  him  in 
excess  of  the  amount  which,  having  regard  to  the  amount 
received  by  the  creditor  from  the  collaterals,  was  ex  cequo 
et  bono  chargeable  to  the  surety  ? 

True  it  is  that  the  collaterals  when  paid  to  the  creditor, 
if  so  paid  before  the  surety  has  paid  the  principal  debt 
cannot  be  said  to  be  then  moneys  received  by  the  creditor 
to  the  use  of  the  surety.  Such  moneys  were  received  to 
the  use  of  the  principal  debtor,  to  be  applied  specially 
towards  satisfaction  of  the  debt  for  which  the  surety 
became  security;  but  when  the  creditor,  after  receiving 
payment  and  satisfaction  of  the  principal  debt  in  whole  or 
in  part  out  of  the  collaterals,  wrongfully  demands  and  re- 
ceives payment  of  the  whole  of  the  principal  debt  over 
again  from  the  surety,  the  money  so  paid,  the  moment  it 
is  paid,  becomes  money  in  the  hands  of  the  creditor  to  the 
use  of  the  person  so  wrongfully  required  to  pay  it,  who,  as 
I think,  can  maintain  an  action  for  money  had  and  received 
to  recover  back  so  much  of  the  money  so  paid  as  he  should 
not  have  been  required  to  pay,  by  reason  of  the  principal 
debt  having  been,  in  part,  satisfied  out  of  the  collaterals. 
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Now,  in  the  ease  before  us,  at  the  time  that  the  plaintiff 
paid  the  $175,  and  gave  his  own  note  for  the  balance,  the 
plaintiff  insisted  that  the  notes  in  question  were  held  by 
the  defendants  as  collateral  specially  to  the  note  upon  which 
the  plaintiff  was  surety.  This  the  defendants  denied,  and, 
as  we  must  now  hold,  untruly  denied,  and  they  refused  to 
give  to  the  plaintiff  any  information  as  to  how  much  had 
been  paid,  and  how  many  of  the  notes  and  for  what 
amount  still  remained  in  their  hands  unpaid.  The  plaintiff 
was  thus  placed  in  the  position  that,  in  order  to  perfect  his 
title  to  claim  the  collaterals,  he  must  pay  up  the  principal 
note  upon  which  he  was  surety  in  full,  as  demanded  by  the 
Bank,  whom  he  could  not  otherwise  make  responsible  to 
himself.  He  was  thus  placed  in  a position  of  being  obliged 
to  yield  to  the  demand  of  the  Bank,  in  order  to  be  able 
most  effectually  to  assert  his  own  rights.  If  he  had  at  that 
time  paid  up  the  whole  of  the  principal  debt  in  cash,  there 
is  no  doubt  that,  as  to  the  collaterals  not  yet  paid  to  the 
Bank,  the  plaintiff  would  have  had  his  remedy  under 
the  statute,  and  as  to  the  amount  which  had  been  received 
by  the  Bank  out  of  collaterals  paid,  he  would  have  had  his 
action  for  money  had  and  received : Shaw  v.  Woodcock , 7 
B.  & C.  73. 

Then,  does  it  make  any  difference  that,  instead  of  paying 
up  the  principal  note  wholly  in  cash,  the  plaintiff  paid  it 
by  $175  in  cash,  and  by  his  own  note  at  two  months,  which 
was  accepted,  for  the  balance  ? I think  not.  If,  indeed,  it 
was  pretended  that  at  the  time  of  this  transaction  taking 
place  something  passed,  exhibiting  a plain  intention  upon 
the  part  of  the  plaintiff  to  waive  and  abandon  all  claim 
whatever  he  may  have  had  to  the  collaterals,  this  might 
make  a difference;  but  no  suggestion  of  the  kind  was  made 
at  the  trial  nor  during  the  argument  before  us,  unless  the  mere 
fact  of  getting  the  two  months  for  payment  of  the  balance 
of  the  debt  constitutes  in  law  such  a waiver;  and  as  a pro- 
position of  law,  I do  not  think  it  can  be  held  to  have  any 
such  effect,  for  it  was  the  wrong  of  the  defendants,  as  we 
must  now  hold,  that  occasioned  any  necessity  for  the  plain- 
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tiff  paying  the  principal  debt  at  all,  or  for  bis  giving  any 
note. 

Being  obliged  to  pay  the  principal  debt  before  he  could 
assert  his  right  to  the  collaterals,  he  was  wrongfully  placed 
at  a disadvantage  by  the  defendants.  It  was  their  untrue 
assertion  that  they  did  not  hold  the  notes  in  question  as 
collateral^  security  for  the  note  upon  which  he  was  surety 
which  compelled  him  to  yield  to  their  demand,  which  we 
must  now  hold  to  have  been  unjust. 

If,  then,  the  assertion  and  demand  of  the  defendants  was, 
as  we  must  now  hold  it  to  have  been,  unjust  in  requiring 
payment  from  the  plaintiff  of  the  note  whereon  he  was 
surety,  and  which  payment  he  would  have  to  submit  to  in 
order  to  acquire  a position  effectually  to  assert  the  rights 
for  which  he  was  contending,  how  can,  in  law,  the  fact  that 
the  defendants,  upon  receipt  of  $175  in  cash,  gave  the 
plaintiff  two  months  to  pay  the  balance  of  their  unjust 
demand,  deprive  him  of  his  right  of  action  to  seek  redress 
for  the  wrong  ? 

The  defendants  were  in  no  sense  prejudiced  by  the  delay 
involved  in  the  two  months  that  the  plaintiff’s  note  had  to 
run.  Had  they  objected  to  take  the  plaintiff’s  note  lor  the 
balance,  and  had  sued  him  upon  the  old  note,  it  now  ap- 
pears that  they  must  have  failed  to  the  extent  of  the 
moneys  received  by  them  upon  the  collaterals. 

The  defendants  being,  as  we  must  now  hold  them  to 
have  been,  well  aware  of  the  fact  that  they  held  the  col- 
laterals specially  to  secure  the  debt  for  which  the  plaintiff* 
was  surety,  (of  the  truth  of  which  the  plaintiff  had  no 
knowledge,  save  from  the  information  of  the  principal 
debtor),  were  the  wrong-doers  throughout,  in  obtaining 
payment  from  the  plaintiff*  of  a sum  of  money,  which  we 
must  now  hold  that  the  defendants  had,  in  truth  and  in 
fact,  no  right  to  demand. 

The  evidence  does  not  shew  whether  any  of  these  col- 
laterals were  paid  up  after  the  plaintiff  took  up  his  own 
note;  but,. if  this  would  make  any  difference,  the  defen- 
dants have  made  no  point  of  it,  either  at  the  trial  or  on 
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the  argument  here.  The  defendants  acknowledged  having 
received  the  money ; but  they  did  not  say,  nor  did  it  ap- 
pear, that  the  whole  amount  which  the  defendants  received 
out  of  the  collaterals  was  not  so  received  by  them  before 
the  plaintiff  paid  the  $175,  and  gave  his  own  note  for  the 
balance,  and  as  the  defendants  rested  their  whole  defence 
upon  the  contention  that  they  did  not  hold  the  notes  at  all 
as  collateral  to  the  note  upon  which  the  plaintiff  was 
surety,  which  has  been  found  against  them,  I do  not  think 
we  are  called  upon  to  suggest  difficulties,  if  this  be  a 
difficulty,  in  the  way  of  the  plaintiff’s  recovery,  not  at  all 
relied  upon  by  the  defendants. 

Moreover,  it  appears  to  me  that  if  the  defendants  did  re- 
ceive any  of  these  moneys  after  the  plaintiff  became 
entitled  under  the  statute  to  have  the  collaterals  assigned 
to  him,  moneys  so  received  may  be  said  to  be  in  the  defen- 
dants’ hands  to  the  use  of  the  person  entitled  to  have  an 
assignment  of  the  security  upon  which  the  money  has  been 
paid. 

The  rule  will  be  to  enter  a nonsuit  upon  the  first  count, 
and  to  enter  the  plaintiff’s  verdict  upon  the  count  for  money 
had  and  received. 

Rule  accordingly. 
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Jaffrey  y.  The  Toronto,  Grey  and  Bruce  Bailway 
Company. 

In  an  action  against  a railway  company  for.  negligently  allowing  dry 
wood  and  other  combustible  matter  to  accumulate  on  their  land, 
which  was  set  on  fire  by  their  engine,  and  extended  to  plaintiff’s  pro- 
perty: Held , that  defendants  were  not  protected  by  the  statutes  6 
Anne  ch.  HI,  and  14  Geo.  III.  ch  78. 

The  authorities  upon  this  question  reviewed.  Per  Gwynne,  J. — The 
statutes  are  not  excluded  in  all  cases  where  the  fire  is  caused  by  negli- 
gence, but  they  do  not  apply  where  it  has  been  intentionally  lighted 
by  defendant. 

Held,  under  the  circumstances  of  this  case,  set  out  below — the  railroad 
having  been  recently  built  through  the  forest,  and  the  plaintiff’s  land 
being  in  a state  of  nature — that  there  was  no  sufficient  evidence  of 
negligence  on  the  defendant’s  part,  and  a second  verdict  having  been 
found  for  the  plaintiff  a new  trial  was  granted. 


Declaration.  First  count : that  through  the  careless, 
negligent,  and  improper  management,  by  the  defendants 
and  their  servants,  of  a certain  fire  engine,  then  being 
propelled  by  them  along  their  railway,  fire  escaped  there- 
from and  settled  in  the  woods  and  fields  of  the  plaintiff 
adjoining  the  defendants’  railway,  and  burned  and  destroyed 
a large  quantity  of  trees,  timber,  rails,  cord  wood,  fences, 
grass,  and  crops  of  the  plaintiff. 

Second  count : that  the  defendants  and  their  servants 
wrongfully  permitted  to  remain  upon  their  railway  track 
certain  fire,  in  a careless,  negligent,  and  improper 
manner,  and  at  a time  when,  by  reason  of  the  state  of 
the  wind  and  weather,  it  was  dangerous  and  improper 
to  do  so ; whereby,  and  for  want  of  due  and  proper 
care  and  caution  on  the  part  of  the  defendants  and  their 
servants,  the  fire  extended  itself  from  and  out  of  the 
said  railway  into  the  plaintiff’s  close  adjoining,  and 
burned,  consumed,  and  destroyed  his  trees,  timber,  grass, 
and  crops,  &c. 

Third  count:  that  the  defendants  were  possessed  of 
a strip  of  land,  lying  between  their  track  and  the 
plaintiff’s  close  adjoining,  on  which  strip  there  was 
grass  growing,  and  on  which  the  defendants  had  negli- 
gently allowed  to  accumulate  dry  wood,  leaves,  weeds. 
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and  other  substances  of  a very  combustible  nature,  and  in 
which  from  time  to  time  fell,  as  defendants  well  knew,  hot 
ashes,  cinders,  and  fire  out  of  defendants’  engine  going 
along  the  defendants’  track;  and  there  was  great  danger,  as 
defendants  well  knew,  that  such  grass,  dry  wood,  leaves, 
weeds,  and  other  substances  would  take  fire,  unless  the 
same  were  removed,  or  due  precaution  taken  by  the  defen- 
dants against  their  being  so  set  on  fire ; yet  the  defendants 
so  negligently  kept  the  said  strip  of  land,  and  permitted  it 
to  be  in  such  a state,  that  the  grass,  dry  wood,  leaves,  and 
weeds  took  fire  from  the  said  hot  ashes,  cinders,  or  fire 
from  the  engine  of  defendants ; and  thereby,  and  for  want 
of  due  precaution  by  the  defendants  to  prevent  such  fire 
from  spreading  to  the  plain  tiff’s  land,  and  by  their 
negligent  omission  thereof,  the  said  fire  extended  to  the 
plaintiff’s  land,  and  his  trees,  timber,  fences,  grass,  and 
crops  thereon  were  burned  and  destroyed. 

The  defendants  pleaded  not  guilty,  by  Consol.  Stat.,  C., 
66,  sec.  83. 

Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  C.  P.,  and  a 
jury,  at  Brampton,  at  the  Spring  Assizes  of  1874. 

At  the  trial  it  appeared  to  be  admitted  that  the  defen- 
dants were  not  guilty  of  either  of  the  grievances  com- 
plained of  in  the  first  and  second  counts.  No>  evidence 
was  offered  of  any  neglect  in  omitting  to  use  all  the  pre- 
cautions known  to  science  for  preventing  the  escape  of  fire. 

It  was  admitted  that  the  defendants  were  entitled  to  a 
verdict  upon  the  first  and  second  counts ; and  the  plaintiff 
rested  his  case  wholly  upon  the  third  count. 

Upon  the  evidence  it  appeared  that  the  defendants’ 
track  was  newly  laid  through  the  forest,  trains  having  first 
run  in  1871,  and  the  injury  complained  of  was  sustained 
in  August,  1872. 

The  plaintiff  himself  being  called  as  a witness,  said  that 
he  did  not  himself  see  the  fire  until  it  had  been  burning 
for  three  days.  He  said  that  the  track  was  in  a bad  state, 
and  as  evidence  thereof,  he  said  there  were  timber,  wood, 
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logs,  and  stumps  upon  it ; that  he  counted  180  stumps  in 
100  rods. 

One  Robert  Hume  was  the  first  who  saw  the  fire.  He 
said  that  he  saw  the  11  a.  m.  train  going  up:  that  there 
was  no  fire  until  the  train  passed;  and  that  in  a few  minutes 
after  the  train  passed  he  saw  the  fire.  He  first  saw  it 
in  the  railway  fences.  It  spread  rapidly  into  the  plaintiff’s 
bush.  He  was  about  40  or  50  rods  off.  He  went  up  to 
the  place  about  an  hour  after  the  fire  started.  The  fences 
and  the  plaintiff’s  bush  were  all  on  fire.  There  was  rubbish 
and  dirt  all  over  on  the  track,  and  in  the  plaintiff’s  wood; 
a good  bit  on  the  track  lying  all  over,  except  where  there 
was  gravel. 

James  Robson  stated  that  as  he  was  coming  up  from  his 
dinner  he  saw  the  fire  about  a quarter  of  a mile  off.  He  got 
up  to  it  about  a quarter  of  an  hour  after  it  broke  out.  When 
he  got  up  there  were  bright  coals  along  the  track.  They 
seemed  the  remains  of  an  old  log,  one  end  of  which  was 
about  a foot  from  the  fence.  The  log  lay  from  the  fence 
towards  the  railway  ditch.  There  was  long  grass,  pretty 
dry,  growing  along  the  track.  Chips  were  lying  about, 
and  at  the  time  of  the  trial  he  said  there  was  a log  heap 
still  unburned,  about  twenty  feet  from  the  log.  When 
witness  got  up  to  the  fire,  there  was  fire  in  the  plaintiff’s 
close,  and  the  fire  was  burning  all  along  the  log,  which 
was  about  six  feet  long.  The  grass  was  also  on  fire. 

Aaron  Hack  stated  .that  he  got  up  to  the  fire  before  Rob- 
son. When  Huck,  who  was  the  first  there,  got  up,  the  fences 
were  on  fire,  and  the  fire  was  spreading  rapidly  easterly. 
There  was,  he  said,  a good  deal  of  rubbish,  consisting  of 
chips,  logs,  and  wild  grass.  He  did  not  speak  of  any  of 
this  rubbish  being  on  fire. 

Robert  Huck  stated  that  he  got  up  after  Aaron.  When  he 
got  up,  there  was  a fresh  fire  on  the  track  side  in  the  chips, 
logs,  &c.  At  that  time  the  fire  was  well  into  the  plaintiff’s 
bush,  and  full  fifty  panels  of  the  defendants’  fence  had 
been  destroyed.  The  fire  burned  into  the  track,  in  some 
places  six  feet,  in  some  places  only  one  foot. 

35 — vol.  xxiv  c.p. 
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Mrs.  Robson  stated  that  she  got  up  to  the  fire  a little 
after  12  o’clock.  At  that  time  the  rubbish  inside  the 
track  was  burning. 

Joseph  Green  stated  that  he  got  up  to  the  fire  about  1 
o’clock.  When  he  got  there  15  rods  of  the  fences  had  been 
burned.  The  fire  was  then  also  on  the  side  of  the  track  ; 
logs,  chips,  and  grass  were  on  fire.  The  track,  he  said,  had 
never  been  properly  cleaned  up. 

James  N-ewlove  stated  that  he  was  seven-eighths  of  a mile 
from  the  place  where  the  fire  broke  out  when  the  train 
passed.  He  saw  it  pass,  and  shortly  after  saw  smoke  arise 
as  from  a stove  pipe,  from  one  particular  spot,  which  he  con- 
sidered to  be  on  the  track. 

Seth  Wilson  stated  that  he  got  up  to  the  fire  about 
1 o’clock.  At  that  time  the  fence  was  much  burned,  and 
an  old  log,  running  from  the  fence  to  the  ditch.  About 
two  or  three  acres  of  the  plaintiff ’s  place  was  then  burned 
over.  There  was,  he  said,  much  rubbish  on  the  track.  It 
was  anything  but  clean. 

At  the  close  of  this  evidence  it  was  objected  by  the 
counsel  for  the  defendants  that  there  was  no  evidence  that 
the  fire  originated  on  the  track  so  as  to  make  the  defen- 
dants liable  ; that  the  evidence  was  that  the  fire  originated 
in  the  fence,  where  it  was  first  seen.  It  was  also  contended 
that  the  fire  was  accidental  within  the  protection  of  14 
Geo.  III.  ch.  78  sec.  86  ; and  leave  was  reserved  to  move 
to  enter  a nonsuit  on  these  grounds. 

The  learned  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  fire  originated  on  the  track,  or  in  the  fence, 
or  inside  the  plaintiff*  ’s  land  ; and  whether  the  damage  was 
caused  by  the  improper  state  of  the  track,  that  is,  from  its 
not  being  kept  in  a reasonably  clean  or  careful  state.  He 
told  the  jury  that  they  were  to  take  into  consideration  the 
recent  construction  of  the  road,  and  they  were  to  say 
whether  the  track  was  kept  in  a reasonably  fair  state 
under  all  the  circumstances,  and  if  not,  was  the  damage 
which  the  plaintiff*  sustained  caused  by  the  defendants* 
neglect  in  not  keeping  it  as  they  ought. 
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The  jury  found  for  the  defendants  on  the  first  and  second 
counts,  and  for  the  plaintiff  on  the  third  count,  with 
$650  damages.  They  also  found  that  the  fire  originated  in 
the  log  on  the  railroad,  and  that  the  company’s  grounds 
were  in  a dirty  and  improper  condition. 

In  Easter  term  Lash  obtained  a rule  nisi  to  set  aside  the 
verdict  entered  for  the  plaintiff  on  the  third  count,  and  to 
enter  a nonsuit,  pursuant  to  the  leave  reserved  at  the  trial, 
on  the  objections  taken  at  the  trial. 

In  the  same  term,  Harrison , Q.  C.,  shewed  cause.  The 
previous  rule  in  this  case  (a),  was  made  absolute  for  the 
purpose  of  raising  the  question  of  the  application  of  Statute 
14  Geo.  III.,  ch.  78,  sec.  86,  to  railway  companies,  and  at 
the  last  trial  this  was  really  the  only  point  raised  and  which 
has  now  to  be  considered,  The  Statute  clearly  does  not 
apply,  as  it  is  merely  a local  Act,  affecting  a Metropolitan 
District  in  London,  and  not  the  realm  generally.  The  pre- 
amble plainly  shews  this.  Also,  as  the  fire  is  proved  to  have 
been  intentionally  lighted,  it  is  not  an  accidental  fire  in  its 
origin  with  the  Act : Filliter  v.  Phippard,  11  Q.  B.  858. 
It  is  laid  down  that  the  Statute  fdoes  not  apply,  as  in 
this  case,  where  fire  originates  in  the  use  of  a dangerous 
instrument  knowingly  used  by  the  owner  of  the  land  in 
which  the  fire  breaks  out:  Vaughan  v.  Taff  Vale  R.  W. 
Co.,  3 H.  & N.  752.  Also  as  railway  companies  were  not 
in  existence,  or  even  thought  of,  when  the  Act  was 
passed,  it  can  hardly  be  said  that  the  Legislature  had  them 
then  in  contemplation.  In  Smith  v.  London  and  South 
Western  R.  W.  Co.,  L.  R.  5 C.  P.  98,  L.  R.  6 C.  P.  14,  where 
the  facts  are  almost  identical,  the  question  of  the  Statute 
was  never  raised,  and  therefore  it  must  be  taken  for  granted 
that  it  was  considered  inapplicable.  The  case  of  Gaston 
v.  Wald  19  U.  C.  R.  586  is  not  law,  and  is  opposed  to 
Filliter  v.  Phippard. 

Lash  contra.  The  Act  is  not  merely  local,  but  general 


(a)  J affray  v.  Toronto , Grey , and  Bruce  R.  W.  Go.,  23  C.  P.  553. 
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in  its  application  : Stinson  v.  Pinnock,  16  Grant  684.  It 
is,  however,  contended  that  the  fire  was  intentionally 
lighted,  and  is,  therefore,  not  an  accidental  fire  in  its  origin 
with  the  Statute,  but  as  the  Legislature  have  authorized 
the  defendants  to  use  their  engines  for  the  purpose  of 
locomotion,  and  so^to  kindle  fire  in  the  fire  box,  it  cannot 
be  said  that  the  kindling  of  the  fire  in  the  fire  box  is  in- 
tentional within  the  Act.  The  origin  of  the  fire,  within 
the  Statute,  would  refer  not  to  the  original  fire  started  in 
the  fire  box,  but  to  the  fire  which  caused  the  injury  to 
plaintiff — namely,  the  hot  cinders  falling  from  the  fire  box, 
— and  this  was  clearly  accidental,  for  it  is  admitted  that  the 
defendants  used  all  precautions  known  to  science  to  prevent 
the  escape  of  fire;  and  it  makes  no  difference  that  the  track 
was  in  a combustible  state.  The  case  of  Gaston  v.  Wald, 
19  U.  C.  R 586  is  not  distinguishable  from  the  present 
case,  and  until  it  is  overruled  in  appeal,  the  Court  is  bound 
by  it.  The  case  of  Vaughan  v.  Taff  Vale  R.  W.  Co.,  3 
H.  & N.  752,  relied  upon  by  the  plaintiff,  was  reversed  in 
appeal : 5 H.  & N.  679.  In  Filliter  v.  Phippard,  11  Q.  B. 
347,  there  was  negligence  in  lighting  the  fire,  while  here 
the  Legislature  have  authorized  it. 

Gwynne,  J. — Sir  William  Blackstone,  in  his  Commen- 
taries, plainly  expresses  the  opinion  that  these  Acts,  6 
Anne  ch.  31,  and  14  Geo.  III.  ch.  78  sec.  86,  afforded  pro- 
tection/ although  the  lire  should  be  occasioned  by  the 
negligence  of  the  party. 

The  point  arose  expressly  in  Viscount  Canterbury  v. 
Attorney-General,  1 Phillips  306,  and  was  argued  but 
not  decided. 

Lord  Lyndhurst  there,  in  giving  judgment,  at  page  315, 
quotes  Sir  William  Blackstone  in  his  Commentaries,  wherein 
he  says  : “By  the  common  law,  if  a servant  kept  his  master’s 
fire  negligently  so  that  his  neighbour’s  house  was  burned 
down  thereby,  an  action  lay  against  the  master.  But  now, 
by  Statute  6 Anne  ch.  31,  the  common  law  is  altered,  for 
the  statute  ordains  that  no  action  shall  be  maintained 
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against  any  in  whose  house  or  chamber  any  fire  shall  acci- 
dentally begin.”  Lord  Lyndhurst,  referring  to  this,  then 
proceeds  : — “ He  thus  states  it  distinctly  as  his  opinion 
that  for  a fire  in  a dwelling  house,  originating  in  the  negli- 
gence either  of  himself  or  his  servant,  the  master  is  not  re- 
sponsible.”  And  he  adds:  “ Although  this  work”  (Black- 
stone’s  Commentaries)  “has  gone  through  many  editions 
and  been  subjected  to  much  criticism,  no  observation,  that 
I can  find,  has  ever  been  made  upon  this  passage,  or  any 
objection  urged  against  it.  I may  further  observe,”  ho 
adds,  “ that  although  cases  of  damage  from  the  burning  of 
houses  occasioned  by  negligence  have,  doubtless,  frequently 
occurred  since  the  Statute,  I do  not  recollect,  in  the  course 
of  a pretty  long  professional  life,  any  instance  of  an  action 
having  been  brought  to  recover  compensation  for  this  spe- 
cies of  injury,  nor  do  I find  in  the  books  any  trace  of  such 
a proceeding.” 

A case,  tried  before  Baron  Alderson,  for  negligence  by  the 
defendant  in  burning  weeds,  was  referred  to  as  at  variance 
with  Sir  William  Blackstone’s  opinion.  Upon  this  Lord 
Lyndhurst  says : “ Some  decisions  were  cited  in  support  of 
the  construction  contended  for  by  the  petitioner.  An 
action  was  tried  before  Mr.  Baron  Alderson,  at  the  Assizes 
for  Berkshire  a few  years  since,  for  negligence  by  the  defen- 
dant in  burning  weeds  in  his  field,  whereby  an  adjoining 
plantation  was  destroyed.  The  jury,  under  the  direction 
of  the  learned  Judge,  found  a verdict  for  the  plaintiff. 
The  foundation  of  this  action  was  negligence ; and  if  the 
Statute  of  Anne,  and  consequently  the  14  Geo.  III.  ch.  78, 
would  have  exempted  the  owner  of  a house  from  the  con- 
sequence of  his  negligence,  the  latter  statute  would  have 
protected  the  defendant  in  this  instance.  This,  therefore, 
it  was  said,  was  a direct  authority  against  the  construc- 
tion put  upon  the  statute  of  Anne  by  Sir  William 
Blackstone.  It  is  true,”  he  says,  “ that  this  was  a nisi 
prius  decision  ; but  the  case  was  afterwards  cited  in  the 
Common  Pieas,  in  Vaughan  v.  Menlove,  4 $cott  244,  and 
appeared  to  have  the  sanction  of  the  judges  of  that  Court. 
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But  the  case  of  Vaughan  v.  Menlove,  4 Scott  244,”  he  pro- 
ceeds, “was  also  an  authority  to  the  same  effect.  The  defen- 
dant had  negligently  managed  a stack  of  hay  on  his  premises, 
in  consequence  of  which  it  took  fire,  and  the  plaintiff’s 
property  was  thereby  destroyed.  By  the  statute  a party 
on  whose  estate  a fire  shall  accidentally  begin  shall  not  be 
liable  to  an  action  for  any  damage  which  may  be  thereby 
occasioned.  Sir  William  Blackstone’s  construction  is,  that 
although  the  fire  be  occasioned  by  the  negligence  of  the 
party,  he  shall  not  be  liable.  In  this  case,  however,”  he 
adds,  “ the  Court  of  Common  Pleas  decided  otherwise,  and 
judgment  was  given  for  the  plaintiff.” 

Now,  with  the  utmost  deference  to  this  so  great 
authority,  I cannot  but  say  that  neither  can  the  case  re- 
ferred to  as  having  been  tried  before  Baron  Alderson,  nor 
that  of'  Vaughan  v.  Menlove  itself,  be  fairly  cited  as 
authorities  in  antagonism  with  the  opinion  of  Sir  William 
Blackstone  ; nor  can  these  cases  be  taken  to  be  authorities 
affecting  the  question  whether  or  not  a person  upon  whose 
premises  a fire  arises,  having  its  origin  in  negligence,  which 
extends  into  and  destroys  a neighbour’s  propert}^,  is  by 
reason  of  the  fire  being  traceable  to  negligence  deprived  of 
all  protection  under  the  Act. 

Both  these  cases  stand,  as  it  appears  to  me,  on  a different 
principle,  which  excludes  the  application  of  the  Act, 
without  reference  to  the  fact  that  the  fire  originated  in 
negligence. 

The  case  before  Baron  Alderson  was  the  case  of  a fire 
wilfully  made  by  a person  for  burning  weeds  in  his  own 
field,  which  extended  and  set  fire  to  a plantation  adjoining. 
To  such  a case  the  language  of  the  Act  14  Geo.  III.  ch.  78, 
sec.  86  is,  as  is  expressly  decided  by  the  Queen’s  Bench  in 
Fillitevv.  Phippard,  11  Q.  B.  358,  wholly  inapplicable.  The 
words  of  the  Act  relate  to  a fire  beginning  accidentally  on 
the  estate  of  him  from  whose  estate  it  spreads,  and  not  to 
one  knowingly  and  intentionally  lighted  by  the  defendant 
himself. 

So  in  Vaughan  v.  Menlove , Tindal,  C.  J.,  in  giving 
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judgment,  as  reported  in  4 Scott  251,  the  report  to  which 
Lord  Lyndhurst  made  reference,  says : “ Under  the  'par- 
ticular circumstances  of  this  case , I feel  no  hesitation  in 
holding  the  defendant  to  have  been  as  much  the  raiser  of  the 
fire  as  if  he  had  put  a lighted  match  to  the  hay-rick ; for,”  he 
adds,  “ it  is  well  known  that  hay  stacked  in  a green  or 
damp  condition  will  from  natural  causes  ferment  and  ignite.” 

There  he  likens  the  case  to  Tubervil  v.  Stamp,  1 Salk. 
13,  which  was  the  case  of  a fire  intentionally  lighted  by 
the  defendant  in  his  own  close,  which  extended  to  his 
neighbour’s,  and  burned  his  crops. 

Now  the  particular  circumstances  in  Vaughan  v. 
Menlove , we  find  by  the  judgment  of  Vaughan,  J.,  to  have 
been,  that  the  condition  of  the  stack,  and  the  probable  and 
almost  inevitable  consequence  of  permitting  it  to  remain  in 
its  then  state  being  pointed  out  to  the  defendant,  he  ab- 
stained from  the  exercise  of  the  precautionary  measures 
that  common  prudence  and  foresight  would  naturally 
suggest,  and  very  coolly  observed  that  “ he  would  chance 
it.” 

Vaughan,  J.,  in  giving  his  judgment,  says : “ In  this  case 
I think  the  jury  would  not  have  found  for  the  plaintiff, 
unless  they  had  been  satisfied  that  the  defendant  had  been 
guilty  of  gross  negligence ;”  a conclusion  to  which  all  the 
evidence  directly  pointed. 

Now  the  ratio  decidendi  upon  which  this  case  pro- 
ceeded is,  as  it  appears  to  me,  that  the  erecting  the  hay- 
rick where  it  was  erected,  in  the  damp  and  green  condition 
in  which  the  hay,  to  the  knowledge  of  defendant,  was,  and 
in  opposition  to  the  warnings  given  to  him  as  to  the  danger 
likely  to  ensue,  constituted  such  gross  negligence  as  to  be 
equivalent  to  the  defendant  having  intentionally  set  fire 
to  the  hay-rick  with  a lighted  match ; and  that  therefore 
upon  the  principle  established  in  Tubervil  v.  Stamp,  he 
was  liable. 

This,  therefore,  cannot,  I submit,  with  propriety  be  re- 
ferred to  as  being  at  variance  with  Sir  William  Blackstone’s 
opinion,  that  the  protection  of  the  Statute  extends  to  the 
case  of  fires  having  their  origin  in  negligence. 
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Lord  Lyndhurst,  in  the  above  case,  commenting  on 
Vaughan  v.  Menlove,  4 Scott  244,  proceeds  to  say,  at  page 
320:  “ One  of  the  Judges  (Bosanquet,  J.)  stated  that  the 
course  which  a reasonably  prudent  and  careful  man  would 
adopt  is  the  criterion  in  the  case  of  a fire  kept  in  the  house. 
The  same  principle,  he  observed,  must  govern  the  case  then 
before  the  Court.  It  seems,  therefore,  to  have  been  the 
opinion  of  the  learned  Judge  that  the  master  of  a house 
would  be  responsible  where  the  fire  was  occasioned  by  his 
negligence.” 

It  is  difficult  to  understand  how  the  reporter  could  have 
fallen  into  the  error  which,  in  this  part  of  the  report,  he 
certainly  would  seem  to  have  fallen  into ; for,  in  the  first 
place,  Mr.  Justice  Bosanquet  did  not  sit  on  the  case  at  all, 
nor  did  any  of  the  learned  Judges  who  did  give  judgment 
in  the  case,  either  as  reported  in  4 Scott  244,  or  in  3 Bing. 
N.  C.  468,  draw  the  analogy  referred  to  by  the  Lord  Chan- 
cellor between  the  case  then  before  the  Court  and  a fire  kept 
in  a house. 

True  it  is,  that  it  is  there  said  that  upon  the  question  of 
negligence  the  rule  has  always  been  to  enquire  whether  the 
care  has  been  taken  which  a prudent  man  in  the  given  cir- 
cumstances would  take ; and,  in  quoting  Tubervil  v.  Stamp , 
1 Salk.  13,  which  was  before  the  Statute  of  Anne,  the  opinion 
of  Turtorn,  J.,  is  referred  to,  who  went  upon  the  difference 
between  fire  in  a house  and  fire  in  a field ; but  that  was 
upon  the  point  which  had  been  raised — that  the  custom  of 
the  realm  only  extended  to  fire  in  a house  or  curt  lege  ; 
but  the  Court  was  of  opinion  that  fire  in  a man’s  field  was 
as  much  his  fire  as  fire  in  his  house. 

There  is  nothing  in  the  judgments  of  any  of  the  learned 
Judges  who  delivered  judgment  in  Vaughanv.  Menlove, from 
which  it  can  fairly  be  collected  or  inferred  to  be  their  opinion 
that  the  Statute  of  Anne  or  of  Geo.  III.  had  no  application 
in  the  case  of  a fire  originating  in  negligence. 

Lord  Denman  appears  to  have  been  the  first  Judge,  and 
that  in  a case,  Fillitev  v.  Phippavd , 11  Q.  B.  347 — which  did 
not  call  for  the  expression  of  opinion,  and  indeed,  so  far  as 
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I have  been  able  to  find,  he  is  the  only  Judge,  who  has  ex- 
pressly stated  his  opinion  to  be  that  if  the  fire  appear  to 
originate  in  negligence,  the  application  of  the  Acts  of 
Anne  and  of  Geo.  III.  is  excluded. 

The  action  in  Filliter  v.  Phippard  was  for  damage  sus- 
tained by  the  plaintiff  from  a fire  intentionally  lighted  by 
the  defendant  in  his  own  adjoining  close,  and  which,  by  the 
negligence  and  want  of  proper  care  and  caution  of  the  de- 
fendant and  his  servants,  extended  into  the  plaintiff’s  close. 

The  statute  of  14  Geo.  Ill  ch.  78,  sec.  86,  was  set  up  as  a 
defence,  and  it  was  contended  that  it  only  had  local  appli- 
cation in  the  metropolitan  district,  and  had  not  general 
application  throughout  the  realm  ; and  further,  it  was  con- 
tended that  the  fire  described  in  the  declaration,  having 
been  intentionally  kindled,  was  not  accidental  in  its  ori- 
gin, and  so  that  the  Act  of  Geo.  III.  did  not  apply. 

This  latter  point  was  sufficient  to  determine  the  ques- 
tion, and  it  was  determined  upon  it,  as  I have  drawn  atten- 
tion to  already  ; but  in  the  course  of  his  judgment,  after 
referring  to  the  Acts  of  Anne  and  Geo.  III.,  and  determin- 
ing that  sec.  6 of  the  former,  and  sec.  86  of  the  latter  were  of 
general  application,  he  adds,  at  page  855 : “The  question  then 
is,  upon  the  meaning  and  effect  of  the  word  f accidentally,’ 
here  applied  to  fire.  And  here,”  he  says,  “ a very  singular 
doubt  has  arisen  from  the  mode  in  which  this  enactment  is 
discussed  by  Sir  William  Blackstone  in  his  Commentaries. 
The  passage  is  introduced  by  that  learned  writer  incident- 
ally, as  an  illustration  of  the  principle  updn  which  masters 
are  held  responsible  for  the  acts  of  their  servants.”  Then 
he  quotes  the  Commentaries  : “ ( Upon  this  principle,  by  the 
common  law,  if  a servant  kept  his  master’s  fire  negligently, 
so  that  his  neighbour’s  house  was  burned  down  thereby,  an 
action  lay  against  the  master;  because  this  negligence  hap- 
pened in  his  service.  But  now  the  common  law  is  altered 
by  statute  6 Anne,  ch.  31,  which  ordains  that  no  action  shall 
be  maintained  against  any  in  whose  house  or  chamber  any 
fire  shall  accidentally  begin;  for  their  own  loss  is  sufficient 
punishment  for  their  own  or  their  servants’  carelessness.’” 

36 — VOL.  xxiv.  c.p. 
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Lord  Denman  then  proceeds  : “ This  reason,  by  the  way, 
is  not  stated  in  the  Act  of  Parliament,  and  must  be  allowed 
to  be  very  far  from  satisfactory;  because  the  principle  on 
which  actions  are  maintainable  is  not  the  punishment  8f 
guilty  persons,  but  compensation  to  innocent  sufferers, 
Besides,  making  servants  punishable  for  fires  resulting 
from  negligence  is  no  exemption  of  masters  from  responsi- 
bility for  the  same  fault;  for  fives  which  accidentally  begin 
are  not  fires  produced  by  negligence  ” 

Now,  with  all  submission,  in  this  -last  sentence  is 
involved  a plain  petitio  principii ; for  it  is  the  very  point 
which  was  made  by  Lord  Denman  himself  to  be,  when 
making  those  remarks,  the  point  in  debate. 

He  proceeds  : “ It  would,  therefore,  appear  that  Black- 
stone  had  drawn  a conclusion  from  the  enactment  cited, 
which  it  by  no  means  sustains.  Lord  Lyndhurst,  how- 
ever, has  in  some  degree  sanctioned  by  his  high  authority 
the  inference  thus  drawn  by  Blackstone,  in  the  remarks  by 
which  he  prefaced  his  decision  against  Lord  Canterbury’s 
petition  of  right.  We  must,  however,  observe  that  those 
remarks  are  wholly  unnecessary  for  the  decision  to  which 
he  came,  and  indeed  are  stated  rather  as  arguments  with 
which  the  petitioner  would  have  to  contend,  if  his  case  had 
come  to  a hearing  on  the  merits,  than  as  expressing  a 
deliberate  opinion.  It  is  true,”  he  adds,  “ that,  in  strictness 
the  word  accidental  may  be  employed  in  contradistinction 
to  wilful,  and  so  the  same  fire  might  both  begin  accident- 
ally and  be  the  result  of  negligence.  But  it  may  equally 
mean  a fire  produced  by  mere  chance,  or  incapable  of  being 
traced  to  any  cause,  and  so  would  stand  opposed  to  the 
negligence  of  either  servants  or  masters.  And,  when  we 
find  it  used  in  statutes  which  do  not  speak  of  wilful  fires, 
but  make  an  important  provision  with  respect  to  such  as 
are  accidental,  and  consider  how  great  a change  in  the  law 
would  be  effected,  and  how  great  encouragement  would  be 
given  to  that  carelessness  of  which  masters  may  be  guilty 
as  well  as  servants,  we  must  say  that  we  think  that  the  plain- 
tiff’s construction  much  the  more  reasonable  of  the  two, 
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Lord  Lyndhurst  remarked  on  the  absence  of  decisions  on 
this  point.  Yet  he  mentions  two  cases,  both  surely  entitled 
to  great  weight,  one  tried  before  Alderson,  J.,  in  Berks,  and 
the  other  before  Patteson,  J.,in  Salop, which  latter,  {Vaughan 
v.  Menlove,  4 Scott  244),  was  very  fully  discussed  on  a rule 
to  shew  cause,  and  decided  by  the  whole  Court  of  Common 
Pleas.  In  both  these  cases  a plaintiff  recovered  damages  for 
a fire  spreading  to  his  corn  from  the  defendant’s  field  through 
the  negligence  of  the  defendant  and  his  servants.  His  Lord- 
ship  says  that  Stat.  14  Geo.  Ill,  ch.  78,  escaped  notice  on 
those  occasions.  But,  if  we  ask  how  it  came  to  be  over- 
looked, since  it  would  have  furnished  a complete  and  easy 
defence,  the  only  answer  can  be,  the  univeral  impression  of 
the  eminent  lawyers,  both  at  the  bar  and  on  the  bench, 
who  took  part  in  the  argument  and  judgment,  that  the 
clause  in  the  Building  Act  respecting  accidental  fires  can- 
not apply  to  such  as  are  produced  by  negligence.” 

Now,  it  is  singular,  that  while  expressing  his  surprise  at 
Lord  Lyndhurst  having  made  remarks  in  Lord  Canter- 
bury’s case,  which  Lord  Henman  pronounces  to  have  been 
wholly  unnecessary  for  the  decision  to  which  Lord  L}md- 
hurst  had  come,  Lord  Henman  himself  should  have  fallen 
into  the  error  which  he  condemns  so  freely,  expressing  his 
opinion,  as  above  appears,, upon  a point  wholly  unnecessary 
for  the  decision  of  the  case  then  before  him ; and  that  ho 
has  done  so  will  appear  by  the  concluding  sentence  in  his 
judgment,  wherein  he  decides  the  case  before  him  wholly 
irrespective  of  the  opinion  he  had  just  expressed,  and  upon 
a wholly  different  principle.  He  says,  at  page  358  : “It  may 
be  further  observed,  with  reference  to  this  doctrine,  that  the 
exemption  given  by  this  enactment  cannot  apply.  Its 
words  suppose  the  fire  to  begin  accidentally  on  the  estate 
of  him  from  whose  estate  it  spreads.  Now,  this  fire  did 
not  begin  accidentally,  but  vjas  knowingly  lighted  by  the 
defendant  himself.” 

I have  already  observed  that  for  this  very  reason  the 
statutes  of  Anne  and  of  Geo.  III.,  assuming  their  plain  con- 
struction to  be  as  held  by  Sir  William  Blackstone,  would 
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not  have  furnished  any  defence  to  the  case  referred  to  as 
tried  before  Baron  Alderson,  which  was  also  the  case  of  a 
fire  actually  and  intentionally  lighted  by  the  defendant ; 
nor,  as  it  appears  to  me,  would  the  statutes,  for  the  like 
reason,  have  furnished  a defence  in  Vaughan  v.  Menlove, 
4 Scott  244,  3 Bing.  N.  C.  468,  which  proceeded  upon  the 
principle  that  its  peculiar  circumstances  made  the  act  of  the 
defendant  there  complained  of  equivalent  to  the  defendant 
having  actually  and  intentionally  kindled  the  fire  which 
did  the  damage. 

It  is  very  singular,  also,  and  worthy  of  remark,  if  the 
universal  impression  of  eminent  lawyers  was  that  the  stat- 
utes of  Anne  and  of  Geo.  III.,  respecting  accidental  fires, 
could  not  apply  to  such  as  are  produced  by  negligence,  that 
not  only  as  had  been  observed  by  Lord  Lyndhurst  in 
Lord  Canterbury’s  case,  no  trace  up  to  his  time  could  be 
found  in  the  books,  since  the.  passing  of  6 Anne,  ch.  31,  of  an 
action  having  been  brought  to  recover  compensation  for 
injury,  in  despite  of  these  Acts,  upon  the  ground  of  negli- 
gence ; but  that  in  the  only  case  in  England  in  which  the 
point  was  subsequently  expressly  raised,  namely,  Filliter  v. 
Fhipp  ard,  11  Q.  B.  347,  the  learned  counsel,  whose  interest 
it  was  to  assert  that  position,  scarcely  urged  it,  contenting 
himself  with  merely  stating  Sir  William  Blackstone’s  opi- 
nion, and  referring  to  the  case  of  Vaughan  v.  Menlove,  and 
to  Lord  Lyndhurst’s  observation,  that  the  statute  had  not 
been  there  cited,  in  a manner  that  conveys  the  impression 
that  he  concurred  himself  in  Sir  William  Blackstone’s  opi- 
nion; and  that  he  should  have  labored  as  he  did  in  the 
contention  that  the  statutes  were  only  of  local  application, 
and  so  inapplicable  to  the  case  in  argument ; and  that  they 
were  inapplicable  for  the  other  reason,  namely,  that  the  fire 
was  intentional,  and  not  accidental. 

If  the  Act  does  not  apply  to  such  fires  as  are  produced  by 
negligence,  then  it  may  with  safety,  I think,  be  said  that 
it  will  be  inapplicable  in  ninety-nine  out  of  every  one  hun- 
dred cases  of  fire ; and  it  will  follow,  that  if  the  proprietor 
of  a house  in  which  a fire  originates,  causes  the  fire  by  neg- 
ligence, either  by  putting  ashes  before  they  aYe  quite  cold 
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into  a barrel,  which  in  course  of  time  ignites,  or  by  care- 
lessly leaving  a candle  by  mistake  in  a cellar  where  are 
stored  spirits  and  other  inflammable  materials  which  ignite, 
or  when  reading  in  bed,  by  falling  asleep,  leaving  a lighted 
candle  by  the  bed-side,  which  sets  fire  to  the  bed-clothes;  or 
by  any  one  of  an  hundred  other  similar  and  frequent  causes 
of  the  origin  of  fire ; and  that  the  fire  spreads  and  does 
damage  to  his  neighbour,  he  will  be  responsible  for  all  the 
consequences,  although  the  fire  should  be  as  destructive  as 
that  which  a few  years  ago  desolated  the  city  of  Chicago. 
To  the  utmost  extent,  of  his  fortune  he  will  be  liable,  and 
certain  ruin  will  be  his  portion.  Such  a result  would,  in 
my  judgment,  be  at  variance  with  the  common  sense  and 
the  universal  impression  of  mankind,  an  impression  which 
may  be  said,  to  have  grown  up  in  consistency  with  the  prac- 
tice of  the  Courts  during  more  than  a century  and-a-half, 
during  which  period  no  case  can  be  found  wherein  such  a 
claim  has  been  asserted. 

Then  there  is  the  case  of  G-aston  v.  Wald,  in  our  own 
Court  of  Queen’s  Bench,  19  U.  C.  B.  586,  where  in  that 
Court,  the  late  Chief  Justice  Robinson  delivering  the  judg- 
ment of  the  Court,  with  all  the  above  cases  before  them,  came 
to  the  deliberate  conclusion  that  they  could  not  give  to  the 
words  used  in  14  Geo.  III.,  ch.  78,  sec.  86,  in  “ whose  house’ 
dwelling,  building,  &c.,  any  fire  shall  accidentally  begin', 
so  limited  an  application  as  to  refuse  to  call  any  fire 
accidental,  which  arises  from  a want  of  due  caution,  and  so 
hold  it  to  be  out  of  the  scope  of  that  clause.” 

This  decision,  until  reversed  on  appeal,  I should  feel  dis- 
posed to  adhere  to,  not  only  as  a decision  expressly  upon 
the  point,  but  as  one  which  recommends  itself  to  my  judg- 
ment ; and  if  this  case  must  of  necessity  turn  upon  that 
point,  I should  be  of  opinion  that  the  rule  should  be  made 
absolute  to  enter  a nonsuit. 

But  there  are  several  cases  of  actions  against  rail- 
way companies,  similar  to  the  present  action,  wherein  the 
statute  was  never  referred  to  at  all ; and  one  in  which  it 
was  referred  to,  and  the  plaintiff,  notwithstanding,  was  held 
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entitled  to  recover ; so  that  we  must  enquire  whether,  upon 
some  other  principle  than  the  mere  fact  that  the  fire  origin- 
ated in  negligence,  the  application  of  the  statute  is  excluded. 

By  the  common  law,  where  a person,  for  his  own  private 
purposes,  brings  upon  his  premises  an  engine  of  an  extreme- 
ly dangerous  and  unruly  character,  such  as  a locomotive 
steam  engine,  worked  by  the  dangerous  element  of  fire, 
which,  if  it  should  escape  from  the  fire-box  in  which,  for  the 
working  of  the  engine,  it  is  contained,  is  calculated  to  do 
mischief,  he  must  keep  that  fire  eonfined  at  his  peril ; and 
if  he  does  not  do  so,  he  will  be  answerable  for  all  damage 
which  is  the  natural  consequence  of  its  escape,  irrespective 
of  negligence,  unless  he  can  excuse  himself  by  shewing 
either  that  the  escape  was  owing  to  the  plaintiff’s  default, 
or  was  the  consequence  of  a vis  major,  or  the  act  of  God  : 
Hylands  v.  Fletcher,  in  the  House  of  Lords,  L.  R.  3 H.  L. 
330.  But  when  the  Legislature  authorizes  the  use  and 
employment  of  locomotive  steam  engines  as  a motive  power, 
and  consequently  authorizes  the  dangerous  element  of  fire 
to  be  carried  along  the  railway  for  impelling  the  locomo- 
tives, the  common  law  is  qualified,  but  conditionally  only 
upon  the  persons  so  authorized  to  use  the  fire  taking  all 
reasonable  precautions,  not  only  to  prevent  the  escape  ot 
the  fire,  but  to  prevent  combustible  material  collecting 
upon  their  property,  and  coming  in  contact  with  burning 
particles,  hot  coals,  and  ashes  which  cannot  be  pre- 
vented from  escaping  ; in  fact,  conditional  upon  their  adopt- 
ing all  such  precautions  as  may  reasonably  prevent  damage 
to  the  property  of  third  persons  through  or  near  which  the 
railway  passes : Piggott  v.  Eastern  Counties  R.  W.  Co.,  3 
C.  B.  229  ; Rex  v.  Pease,  4 B.  & Ad.  30  ; Vaughan  v.  Taff 
Vale  R.  W.  Co.,  in  the  Exchequer  Chamber,  5 H.  & N.  679; 
Jones  v.  Festiniog,  &c.,  R.  W.  Co.,  L.  R.  3 Q.  B.  737. 

In  these  actions,  therefore,  against  railway  companies, 
the  enquiry  always  is,  have  they  complied  with  the  con- 
dition, subject  to  which  alone  the  use  of  the  fire,  in  the 
manner  in  which  it  is  used  is  authorized,  and  by  compli- 
ance with  which  they  can  alone  relieve  themselves  from 
liability  ? 
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This,  as  I understand  the  observations  of  Bramwell,  B., 
is  the  foundation  of  his  opinion  in  Vaughan  v.  laff  Vale 
B.  W.  Co.,  3 H.  k N.  743,  wherein  he  says,  at  page  752  : 
We  are  of  opinion  that  the  statute  does  not  apply  where 
the  fire  originates  in  the  use  of  a dangerous  instrument, 
knowingly  used  by  the  owner  of  the  land  in  which  the  fire 
breaks  out.” 

The  original  fire,  as  it  appears  to  me,  is  that  which  the 
defendants  knowingly  introduce  upon  their  premises  in  the 
fire-box  of  the  locomotive,  and  which  spreads  by  particles 
escaping,  and  coming  in  contact  with  combustible  material 
in  proximity.  That  fire  was  intentionally  brought  into 
dangerous  proximity  with  the  combustible  material,  and, 
by  extension,  daiiiages  the  plaintiff*.  The  bringing  the  fire 
into  such  proximity,  without  taking  all  proper  precaution 
to  prevent  the  fire  escaping  and  spreading,  is  a wilful  and 
a wrongful  act. 

So  that  the  principle  which  governs  these  cases  is  the 
same  as  governs  the  case  of  a fire  lighted  by  a man.  in  his 
field  to  burn  rubbish ; and  it  is  upon  the  same  principle 
that  the  statute  cannot  apply. 

The  original  fire  having  been  intentional  and  wrong- 
fully and  wilfully  brought  in  dangerous  proximity  with 
the  property  injured,  the  defendants  shall  not  be  excused, 
where  from  such  conduct  damage  ensues  to  a neighbour- 
ing proprietor. 

This,  as  it  appears  to  me,  distinguishes  these  cases  from 
that  of  Gaston  v.  Wald,  19  U.  C.  B.  586,  where  the  fire 
became  lighted  by  the  too  great  proximity  of  wood  to  a 
stove,  which,  as  to  the  fire  which  was  within  it,  was  used 
in  its  ordinary  and  natural  way  for  customary  and  neces- 
sary domestic  purposes,  and  so  as  to  create  no  apprehension 
of  escape  of  fire,  nor  of  any  danger  whatsoever,  and  from 
which,  in  fact,  the  fire  had  not  escaped  and  spread. 

It  would  be  a straining  of  common  sense  to  hold  that  a 
fire,  spreading  from  fire  carried  about  in  the  dangerous 
manner  necessary  for  the  use  and  propulsion  of  a locomo- 
tive steam  engine,  could,  in  the  fourteenth  year  of  George 
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III.,  have  been  in  the  contemplation  of  the  Legislature  as 
a fire  accidentally  begun,  or  could  indeed  have  been  in 
their  contemplation  at  all.  It  seems  more  reasonable,  there- 
fore, to  hold  such  a fire  to  be  analogous  to  one  lighted  in  a 
field  to  burn  rubbish ; that  is  to  say,  as  intentionally 
begun,  and  not  accidentally. 

Upon  the  finding  of  the  jury  in  this  case  we  must  take 
it  to  be  concluded  that  the  defendants  did  use  all  proper 
precautions  to  prevent  the  escape  of  fire  from  the  locomo- 
tive, for  a verdict  is  rendered  in  their  favour  upon  the  first 
count. 

The  negligence  imputed,  and  which  has  been  found 
against  them  by  the  jury,  is  the  keeping  the  strip  of  land 
of  the  defendants  lying  between  the  track  and  the  plain- 
tiff’s premises  in  an  unreasonably  unsafe  condition  ; where- 
by, as  is  said,  the  injury  complained  of  arose. 

Now,  the  question  of  negligence  is  one  which  must 
always  have  relation  to,  and  depend  upon,  the  particular 
circumstances  of  each  case. 

In  this  case  the  circumstances  to  be  considered  are,  that 
the  railway  had  only  recently  been  made  through  the  for- 
est, about  three  years  only  having  elapsed  since  the  first 
tree  was  cut  down,  and  one  year  only  since  the  railway  had 
been  opened ; and  that  the  plaintiff*  ’s  own  close,  imme- 
diately contiguous  to  the  railway  fence,  was  still  the  natu- 
ral forest ; and  the  question  is,  was  the  track  and  strip  of 
land  adjoining,  having  regard  to  these  circumstances,  in  an 
unreasonably  unsafe  condition.  Was  the  apprehension 
that  danger  from  fire  would  arise  by  reason  of  the  condi- 
tion of  the  defendants’  property  so  natural  as  to  make  it 
necessary  and  proper  for  the  defendants  to  have  anticipated 
it,  and  to  have  removed  whatever  has  been  the  cause  of 
the  fire  spreading  ? 

The  plaintiff  himself  speaks  of  their  being  180  stumps 
standing  within  the  distance  of  100  rods,  as  evidence  of 
the  improper  condition  of  the  strip  of  land  of  the  defend- 
ants adjoining  the  track.  Another  witness  speaks  of  the 
wild  grass  growing  in  places  wdiere  there  was  not  gravel ; 
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another,  of  chips  lying  about,  and  of  there  being  a log  heap 
not  yet  burned  when  the  trial  took  place,  a year  after  the 
fire  complained  of,  and  which,  at  the  time  of  the  fire,  was 
said  to  have  been  within  20  feet  of  a log  which  did  take 
fire.  Lastly,  a log,  six  feet  long,  lying  with  one  end  within 
one  foot  of  the  fence,  and  the  other  end  towards  the  rail- 
way ditch,  which  would  naturally  be  some  distance  from 
the  centre  track,  along  which  the  fire  was  being  conveyed 
in  the  fire-box  of  the  locomotive. 

Now,  as  to  such  wild  grass  as  would  grow  in  the  midst 
of  the  stumps  in  the  second  year  after  the  forest  was 
cleared,  was  it  natural  to  anticipate  danger  of  its  taking 
fire,  and  of  the  fire  spreading  thereby,  so  as  to  make  it  neg- 
ligence in  defendants  not  to  remove  it  ? 

In  view  of  the  difficulty  which  the  Court  had  in 
determining  what  was  done  in  Smith  v.  London  and 
South  Western  R.  W.Co.,  L.  K 5 C.  P.  98,  and  in  6 C.  P.  II, 
to  constitute  Negligence,  I do  not  think  that  the  suffering 
of  such  wild  grass  to  grow  did  constitute  negligence. 
Moreover,  it  does  not  appear  to  have  caused  or  to  have 
contributed  to  the  extension  of  the  fire  into  plaintiff’s 
premises. 

The  stumps  having  been  suffered  to  remain  in  the 
ground,  cannot  be  held  to  have  constituted  negligence ; nor 
yet,  I think,  the  chips,  which,  no  doubt,  remained  from  the 
clearing  of  the  forest,  and  which,  lying  scattered  along  the 
ground,  are  not  likely  to  have  increased  the  danger  of  fire 
spreading.  Neither  did  they,  so  far  as  appears,  contribute 
to  the  extension  of  the  fire  into  the  plaintiff’s  premises.  So 
neither  can  it  be  said  that  there  was  negligence  in  leaving 
the  log  heap,  which  did  not  take  fire  at  all,  notwithstand- 
ing that  the  log  within  20  feet  of  it  was  consumed. 

The  jury  have  found  that  the  fire  first  took  place  in  this 
log.  Now,  as  to  this,  I confess  the  finding  appears  to  me  to 
be  in  direct  contradiction  to  the  evidence,  which,  I think, 
very  clearly  establishes  that,  if  the  fire  took  place  first 
upon  the  defendants’  premises  at  all,  it  took  place  in  the 
fences,  and  extended  from  them  inwards  upon  the  defen d- 
87 — vol.  xxiv.  c.p. 
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ants’  premises,  and  also  upon  those  of  the  plaintiff.  The 
maintaining  of  the  fences  could  not  constitute  negligence; 
nor  assuming  the  fire  to  have  first  taken  in  the  log,  do  I 
think  that  the  leaving  this  one  log  near  the  track,  during 
the  first  year  that  the  railway  was  opened,  would  consti- 
tute such  negligence  as  would  make  the  defendants  respon- 
sible in  this  action. 

We  cannot  shut  our  eyes  to  what  every  inhabitant  oj 
the  country  knows,  that  at  the  season  of  the  year  at  which 
the  fire  complained  of  took  place  such  fires  are  quite  of 
common  occurrence,  and  that  indeed  a year  scarcely  passes 
without  similar  fires  taking  place,  and  ex  bending  for  miles 
equally  in  places  remote  from  railways,  as  near  them. 

I confess  I find  it  difficult  to  see  anything  upon  the  evi- 
dence in  this  case  upon  which  this  verdict  can  stand  con- 
sistently with  the  administration  of  impartial  justice.  It 
seems  to  be  based  solely  upon  the  principle  that  railway 
companies  must  pay,  right  or  wrong. 

I was  under  the  impression  that  the  defendants  had  not 
abandoned  their  objection  taken  at  Nisi  Prius — namely, 
that  the  evidence  shewed  the  fire  to  have  taken  first  in  the 
fences,  and  that  the  maintaining  the  fences  constituted  no 
negligence;  and  assuming  that  point  to  be  open  to  the 
defendants,  I had  formed  the  opinion  that,  consistently 
with  the  judgment  of  the  Court,  in  Smith  v.  London  and 
South  Western  R.  W.  Co.,  there  was  no  evidence  here  of  neg- 
ligence to  go  to  the  jury  under  the  third  count;  but  the 
Chief  Justice,  who  tried  the  case,  is  of  opinion  that  it  is 
not  open  to  the  defendants  to  insist  upon  this  point.  If 
this  be  so,  speaking  for  myself,  to  avoid  the  great  injustice 
which  maintaining  this  verdict  upon  the  evidence  given 
in  this  case  would,  as  it  appears  to  me,  be,  I am  of  opinion 
that  we  should,  if  the  defendants  desire  it,  in  the  exercise 
of  our  own  discretion,  send  the  case  back  for  a new  trial. 

Hagarty,  C.  J. — This  case  has  been  twice  tried,  and  a 
verdict  has  been  twice  rendered  for  the  plaintiff,  on  the 
ground  that  defendants  kept  their  track  in  an  unreasonably 


JAFFREY  Y.  TORONTO,  GREY,  AND  BRUCE  R.  W.  CO.  291 

dangerous  state,  by  permitting  the  accumulation  of  com- 
bustible matter,  &c.,  which  took  fire  from  sparks  or  hot 
cinders  from  their  locomotives,  and  the  fire  spread  into  the 
plaintiff’s  adjoining  land. 

The  only  point  presented  for  decision  now  is,  whether 
defendants  are  protected  by  the  Imperial  Statute,  14  Geo. 
III.  ch.  78,  on  the  ground  of  the  fire  having  accidentally 
arisen  on  their  own  land. 

The  point  was  raised  for  the  first  time  on  the  argument 
of  the  rule  for  setting  aside  the  first  verdict,  and  this  Court 
in  giving  judgment  reviewed  the  authorities  bearing  on 
the  question,  but  declined  to  let  their  decision  rest  thereon, 
as  the  point  was  not  taken  at  the  trial,  nor  formally  raised 
on  the  motion,  nor  argued  by  the  plaintiff’s  counsel ; and 
the  new  trial  was  granted  on  other  grounds,  (a) 

For  a great  number  of  years  our  Courts  have  from  time 
to  time  had  to  consider  actions  brought  for  injuries  sustained 
in  consequence  of  fire,  lighted  for  the  purpose  of  clearing 
land,  spreading  from  a man’s  land  into  his  neighbours. 

The  law  was  much  discussed  in  Dean  v.  McCarty,  2 U. 
C.  R.  448,  by  the  late  Sir  J ohn  Beverley  Robinson,  C.  J. 

The  result  seems  to  be  that  the  question  for  considera- 
tion is,  whether,  assuming  the  burning  of  the  logs  in  clear- 
ing forest  land  ‘to  be  the  ordinary  course  of  cultivation  in 
this  country,  the  person  so  exercising  his  right  has  done 
so  in  a negligent  manner,  either  in  setting  out  the  fire  at  a 
dangerous  time, — e.  g.,  when  a high  wind  was  blowing 
towards  his  neighbour,  in  an  extraordinary  dry  season — or 
in  not  watching  the  fire  with  reasonable  care,  &c. 

The  Chief  Justice  says,  “In  Comyn’s  Dig.,  5th  ed.,  vol.  1, 
page  411,  tit.,  Action  on  the  case  for  Negligence,  A 6, 
the  law  is  thus  laid  down,  So  an  action  upon  the  case  lies 
upon  the  general  custom  of  the  realm’,  (in  other  words  by 
the  common  law),  ‘ against  the  master  of  a house,  if  a fire 
be  kindled  there,  and  consume  the  goods  or  house  of  another 


(a)  See  Jaffrey  v.  Toronto , Grey  and  Bruce  R.  W.  Co.,  23.  C.  P. 
553. 
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So  if  a fire  be  kindled  in  a yard  or  close,  to  burn  stubble 
and  by  negligence  it  burns  corn,  &c.,  in  an  adjoining  close/ 

“ As  to  the  first  part  of  what  is  said  here  applying  to  acci- 
dental fires  in  houses,  we  know  that  the  law  has  by  Act  of 
Parliament  been  placed  on  a different  footing:  and  that  it  has 
been  thought  reasonable  to  exempt  persons  from  answering 
in  damages  for  injuries  occasioned  to  others  in  such  cases, 
even  where  there  may  have  been  a want  of  due  care.  But 
as  to  the  latter  part  of  the  doctrine  laid  down,  but  which 
applies  to  the  case  of  a fire  spreading,  which  has  been 
kindled  in  a field  to  burn  stubble,  I do  not  find  that  the  law 
is  any  where  denied  to  be  such  as  Chief  Baron  Comyn 
assumes  it  to  be.  It  has  not  in  this  respect  been  altered 
by  statute,  nor  does  it  seem  to  have  been  in  any  more 
modern  authorities  laid  down  differently;  neither  has  it 
been  made  a cjuestion  whether  this  principle  thus  laid  down 
has  been  carefully  considered  and  correctly  stated.  We 
see  then  that  it  is  when  by  negligence  the  fire  spreads  to 
an  adjoining  close  that  an  action  lies.” 

In  Gaston  v.  Wald,  19  U.  C,  R.  586,  a fire  in  defendant’s 
stall  in  a town  market,  spread  from  the  stove  to  some  wood 
found  to  have  been  negligently  left  too  close  to  it,  and 
spread  into  the  plaintiff’s  cellar,  which  was  beneath,  injur- 
ing his  goods. 

The  same  learned  Judge  says  : “ We  do  not  think  we  can 
give  to  the  words  used  in  the  statute  14  Geo.  III.,  ch.  78, 
sec.  86,  in  f whose  house,  dwelling,  building,  &c.,  any  fire 
shall  accidentally  begin,’  so  limited  an  application  as  to 
refuse  to  call  any  fire  accidental  which  arises  from  a want 
of  due  caution,  and  so  hold  it  to  be  out  of  the  scope  of  that 
clause.  * * It  is  true  that  the  defendant  or  his  servant, 

in  this  case,  no  doubt,  lighted  the  fire  in  the  stove  design- 
edly. There  was  no  accident  in  that.  The  words  ‘ acci- 
dentally begin’  as  used  in  the  Act,  are  not  to  be  applied  in 
reason,  we  think,  to  the  fire  beginning  in  the  stove,  but  in 
the  combustion  outside.” 

In  McCollum  v.  Grand  Trunk  R.  W.  Co.,  31  U.  C.  R.  527, 
two  of  the  Judges  seem  to  consider  that  the  Imperial  sta- 
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tute  might  be  a bar  in  a case  like  the  present,  but  the  case 
was  decided  on  another  ground. 

The  point  was  raised  in  a case  now  standing  for  judgment 
in  appeal  from  the  Queen’s  Bench  Gillson  v.  North  Grey 
R.  W.  Co.,  but  the  case  may  probably  be  decided  on  other 
grounds  (a). 

It  is,  or  was  lately,  also  before  the  Queen’s  Bench  in 
Holmes  v.  Midland  R.  W.  Co.  (6). 

In  England  I have  only  seen  the  point  expressly  decided 
in  Filliter  v.  Phippard,  11  Q.  B.  347.  A fire  was  knowingly 
lighted  by  the  defendant  in  his  close,  and  was  charged  to 
have  been  both  lighted  and  kept  in  a negligent  and 
improper  manner.  It  was  held  that  the  statute  gave  no 
protection. 

I gather  from  the  pleadings  and  the  judgment  of  Lord 
Denman  that  it  was  a fire  intentionally  kindled  for  defen- 
dant’s purposes  on  his  estate,  not  the  mere  case  of  a fire 
used  for  culinary  or  domestic  purposes. 

Lord  Lyndhurst  notices  at  some  length  the  state  of  the 
authorities,  without  deciding  the  question,  in  Viscount 
Canterbury  v.  Attorney -General,  1 Phillips  306. 

In  Vaughan  v.  Taff  Vale  R.  V.  Co.,  3 H.  & N.  743, 
Bramwell,  B.,  says,  “ We  are  of  opinion  that  the  statute  does 
not  apply,  where  the  fire  originates  in  the  use  of  a danger- 
ous instrument  knowingly  used  by  the  owner  of  the  land 
in  which  the  fire  breaks  out.” 

This  case  was  reversed  in  error,  5 H.  & N.  679,  on  another 
ground.  There  was  no  decision  as  to  the  statute. 

In  Vaughan  v.  Menlove,  3 Bing.  N.  C.  468,  a recovery 
was  had  for  damages  caused  by  a fire  spreading  from  the 
defendant’s  hay  rick  into  the  plaintiff’s  land,  the  fire  being 
caused  by  spontaneous  ignition  in  the  rick,  which  was 
negligently  kept  and  left  by  the  defendant  in  a state  liable 
to  ignite. 

The  case  was  tried  before  Sir  J.  Patteson,  and  rested  on 
the  existence  of  negligence,  and  after  argument  in  term, 


(а)  Since  reported  in  85  U.  C.  R.  475. 

(б)  Since  reported  in  35  U.-C.  R.  253. 
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judgments  are  delivered  by  Tindal,  C.  J.,  Park,  and 
Vaughan,  JJ.,  on  the  same  question.  The  verdict  was 
upheld,  and  the  statute  was  not  in  any  way  noticed. 

So  in  Smith  v.  London  and  South  Western  R.  W.Co.,  in 
Error,  6 C.  P.  14,  the  defendants  were  held  liable  for 
damages  caused  to  the  plaintiff’s  land  by  a fire  caused  by 
sparks  from  the  engine  igniting  a quantity  of  dry  clippings 
from  the  hedges  along  the  defendants’  line  of  way,  which  in 
a dry  season  they  had  negligently  allowed  to  lie  there. 
It  is  hard  to  distinguish  this  from  the  case  before  us. 
Neither  counsel  nor  judges  seem  to  have  noticed  the 
statute. 

I repeat  that  on  this  motion  I must  assume  the  defen- 
dants have  been  guilty  of  negligence,  and  the  only  point 
for  judgment  is,  whether  the  statute  is  a protection. 

I consider  that  the  defendants  after  two  verdicts  against 
them  on  the  question  as  to  the  state  of  their  track,  deliber- 
ately abandoned  any  further  attempt  to  convince  a jury, 
and  rested  their  defence  wholly  on  die  point  whether,  even 
if  to  blame  as  to  the  state  of  the  track,  the  Imperial  Statute 
protected  them. 

It  was  solely  on  this  the  leave  to  move  for  a nonsuit 
was  reserved  at  the  last  trial ; and,  as  I understood  it,  it 
was  solely  on  this  the  rule  was  asked  for  by  Mr.  Lash,  and 
granted  by  my  brother  Galt  and  myself : my  brother 
Gwynne  being  absent. 

I would  not  have  found  for  the  plaintiff  had  I been  on 
either  jury  ; but  I do  not  see  anything  in  the.case,  to  induce 
me  to  look  at  it  now  in  an  aspect  in  which  the  defendants’ 
counsel,  after  his  energetic  defence,  had,  (as  I understood 
him),  admitted  he  would  not  ask  us  to  regard  it;  and  I 
think,  therefore,  that  there  should  not  be  a new  trial. 

Galt,  J.,  concurred  with  Gwynne,  J.,  that  a new  trial 
should  be  granted. 


Rule  absolute  for  new  trial. 
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Smith  and  The  Municipal  Corporation  of  the  Town- 
ship of  Oakland. 

By-law  creating  debt — Repeal  of — 36  Vic.  ch.  48,  sec.  254. 

Where  a by-law  had  been  passed  by  a Municipal  Corporation,  creating 
a debt,  and  before  the  debt  had  been  paid  it  was  by  a subsequent  by- 
law repealed. 

Held , that  under  36  Vic.  ch.  48,  sec.  254,  the  repealing  by-law  was 
invalid  and  must  be  quashed. 

In  Easter  Term  M.  G.  Cameron,  Q.C.,  obtained  a rule 
nisi  to  quash  by-law  No.  1,  passed  in  the  year  1874,  on 
the  ground  that  the  said  by-law  repealed  by-law  No.  20,  of 
the  said  Municipal  Council,  passed  on  31st  May,  1873, 
authorizing  the  borrowing  by  the  Public  School  Trustees 
of  section  No.  4,  of  the  said  Township  of  Oakland  of  the 
sum  of  $1,300,  for  the  school  purposes  therein  mentioned, 
and  under  which  a portion  of  the  sum  had  been  borrowed, 
and  a school-house  built,  and  which  was  still  unpaid  for,  and 
the  repeal  of  the  said  by-law  was  beyond  the  power  of  the 
said  Council,  as  it  authorized  the  contraction  of  such  debt, 
and  such  debt  had  been  contracted. 

By-law  No.  1 was  as  follows  : 

“To  repeal  by-law  No.  20,  passed  by  the  Municipal 
Corporation  of  the  Township  of  Oakland,  on  31st  May, 
1873. 

“Whereas  it  is  necessary  and  expedient  to  pass  a by-law 
for  the  purpose  aforesaid. 

“ Therefore  it  is  enacted  by  The  Municipal  Corporation 
of  the  said  Township  of  Oakland,  now  in  Council  assembled,, 
as  follows,  that  is  to  say:  That  by-law  No.  20,  passed  by 
the  Municipal  Corporation  of  the  said  Township  of  Oak- 
and,  on  the  31st  May,  1873,  be  and  the  same  is  hereby 
repealed. 

“Passed  in  Council  this  26th  day  of  January,  1874.” 

It  appeared  that  by-law  No.  20  was  a by-law  to 
authorize  the  Public  School  Trustees  of  section  No.  4,  of 
the  Township  of  Oakland,  in  the  County  of  Brant,  to  bor- 
row the  sum  of  $1,300,  to  be  used  and  applied  in  the  pur- 
chase of  a site,  enclosing  the  same,  and  erecting  a school- 
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house  thereon,  and  to  provide  for  the  repayment  thereof 
with  interest;  and  to  repeal  by-law  No.  19. 

From  the  affidavit  of  the  relator,  William  Smith,  filed 
on  this  application,  which  was  not  contradicted,  it  appeared 
that  before  by-law  No.  1 was  passed,  the  trustees  of 
school  section  No.  4 had  purchased  a school  site  therefor, 
enclosed  the  same,  and  erected  and  completed  thereon  a 
large  and  commodious  brick  school-house  at  a total  expense 
of  $1,800  : that  long  before  the  passing  of  the  by-law 
No.  1 for  1874,  the  building  erected  by  the  trustees  of 
the  school  section  No.  4,  had  been  and  still  was  occupied 
as  and  for  the  purpose  of  a Public  School  for  section 
No.  4 : that  under  and  by  virtue  of  the  authority  of  the 
by-law  No.  20,  and  before  the  repeal  thereof  by  the 
by-law  No.  1 for  1874,  the  trustees  of  school  section 
No.  4 borrowed  from  one  G.  W.  Howell  the  sum  of 
$300,  which  sum  of  $300  was  expended  by  the  trustees 
of  the  school  section  No.  4 in  the  purchase  of  a school 
site,  the  fencing  thereof,  and  in  digging  a well  thereon. 

The  affidavit  then  proceeded  to  give  in  detail  the  par- 
ticulars of  other  liabilities  incurred  on  the  faith  of  the 
by-law  No.  20. 

In  the  same  term,  Robinson,  Q.C.,  shewed  cause.  The 
by-law  No.  20  was  properly  repealed,  as  it  was  not  a valid 
by-law  creating  a debt  under  the  Municipal  Act,  37  Vic. 
ch.  48,  sec.  254,  for  it  was  not  passed  in  accordance  with  the 
Act,  not  containing  the  necessary  recitals  : Scott  v.  Corpor- 
ation of  Peterborough,  19  U.  C.  R 469 ; Cross  v.  Corpor- 
ation of  Ottawa,  23  U.  C.  It.  288 ; Wright  v.  Corporation 
of  Grey,  12  C.  P.  479.  The  by-law  is  also  bad,  as  it  was  to 
spend  moneys  in  a section  which  did  not  exist : Hart  and 
Corporation  of  Vespra  and  Sunnidale,  16  U.  C.  R 32. 
There  is  no  doubt  but  that,  except  in  the  case  of  where 
debts  have  been  incurred,  the  Municipality  have  power  to 
repeal  by-laws  : Great  Western  R.  W.  Co.  and  Corporation 
of  Cayuga,  23  C.  P.  28.  The  repeal  is  in  fact  carrying  out 
the  decision  of  the  Court  of  Queen’s  Bench  in  Proper 
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and  Corporation  of  Oakland , 34  U.  C.  R.  2 66,  where  a 
similar  by-law,  No.  23,  arising  out  of  the  same  transaction 
was  held  illegal. 

M.  C.  Cameron , Q.C.  The  by-law  No.  20  being  one  for 
creating  a debt,  and  debentures  having  been  issued  under 
it,  under  37  Vic.  cb.  48,  sec.  254,  it  is  not  repeatable  so  long 
as  the  debt  remains  unpaid.  As  to  this  case  being  governed 
by  Proper  and  Corporation  of  Oakland,  34  U.  C.  R 266^ 
it  cannot  be  assumed,  on  this  application,  that  the  Court 
of  Queen’s  Bench  would  have  held  by-law  No.  20  invalid. 

Galt,  J. — Sec.  254  of  36  Vic.  ch.  48,  enacts  that  after  a 
debt  has  been  contracted,  the  Council  shall  not,  until  the 
debt  and  interest  have  been  paid,  repeal  the  by-law  under 
which  the  debt  was  contracted,  or  any  by-law  for  paying 
the  debt  or  interest  thereon. 

This  section  is  very  clear,  and  seems  decisive  against  the 
present  by-law  No.  1,  but  it  was  argued  on  the  part  of  the 
respondent  that  by-law  No.  1 was  in  truth  only  giving 
effect  to  a judgment  of  the  Court  of  Queen’s  Bench,  in  the 
case  of  Proper  and  Corporation  of  Oakland,  34  U.  C. 
R 266. 

We  are  unable  to  adopt  this  view.  It  appears  that  debts 
have  been  contracted  on  the  faith  of  by-law  No.  20,  and  if 
such  by-law  is  illegal,  steps  should  have  been  taken  to 
quash  it ; but  to  allow  the  Corporation  to  proceed  in  the 
manner  which  they  have  done  would  be  to  constitute  them- 
selves judges  in  their  own  case. 

As  respects  the  case  referred  to,  it  had  no  reference  to 
this  by-law,  but  to  by-law  No.  23. 

We  were  informed  by  Mr.  Robinson  that  both  by-laws 
arose  out  of  the  same  transaction,  but  it  may  very  well  be 
that  one  may  be  set  aside,  and  yet  that  circumstances  may 
have  occurred  with  respect  to  the  other,  which  would  pre- 
vent the  Court  from  adopting  the  same  course. 

Gwynne,  J. — My  view  is  this — that,  inasmuch  as  by-law 
38— VOL.  xxiv  C.P. 
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No.  1 professes  to  repeal  another  by-law  passed  by  the 
same  Municipality,  which  latter  was  one  for  creating  a 
debt,  and  under  which  persons  claiming  to  be  creditors 
have  become  interested,  which  by-law  the  law  declares 
shall  not  be  repealed  while  the  debt  incurred  thereunder  is 
unpaid,  we  ought  not  to  listen  to  the  suggestion  that  the  re- 
pealed by-law,  in  virtue  of  which  persons  were  induced  to 
advance  their  money,  was  void. 

In  such  a case  I think  the  validity  of  the  by-law  should 
be  contested  in  a question  between  the  parties,  not  argued, 
as  here,  in  their  absence ; and  that,  in  protection  of  those 
interests,  we  should  quash  a by-law  which  repeals  another, 
which,  on  the  face  of  it,  authorizes  the  incurring  of  a debt 
which  has  been  incurred. 

Hagaety,  C.  J.,  concurred.  * 


Rule  absolute. 
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On  the  5 th  of  September,  1874,  the  following  rule  was 
read  and  promulgated  in  open  Court : — 

“ In  the  Court  of  Queen’s  Bench,  and  the  Court  of 
Common  Pleas. 


rvcpto  Ckimalci 


Trinity  Term,  38th  Victoria. 

Saturday , the  fifth  day  of  September,  A.D.,  1874. 

It  is  Ordered, — That  the  following  Buies  shall  come  and 
be  in  force  in  the  Courts  of  Queen’s  Bench  and  Com- 
mon Pleas,  from  and  after  the  last  day  of  this  present 
Trinity  Term 

1.  As  the  business  to  be  transacted  out  of  Term  does 
not  appear  to  require  more  than  one  Judge  of  the  Courts 
of  Common  Law  to  sit  in  open  Court  every  week, — It  is 
ordered,  that  one  of  the  Judges  of  the  Superior  Courts  of 
Common  Law  shall  sit  in  open  Court  in  Osgoode  Hall,  out 
of  Term,  pursuant  to  the  Administration  of  Justice  Act  of 
1874,  every  week,  for  the  purpose  of  disposing  of  all  Court 
business  which  may  be  transacted  by  a single  Judge,  and 
such  sittings  shall  be  on  Tuesday  and  Friday  of  each  week, 
and  on  such  other  days  as  the  Judge  holding  such  sittings 
may  direct. 

2.  All  Buies,  directed  to  be  issued  out  of  Term,  shall  be 
four  day  Buies,  and  shall  be  heard  at  the  first  sitting  of 
the  Judge  in  open  Court  for  arguments  after  the  same  are 
returnable,  unless  otherwise  ordered. 
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3.  Demurrers  shall  be  set  down  at  least  four  days  before 
the  day  on  which  they  are  to  be  heard,  and  notice  given 
to  the  opposite  party. 

4.  A Demurrer  Book  shall  be  left  with  the  Clerk  of  the 
Crown  and  Pleas,  of  the  Court  in  which  the  cause  is  pend- 
ing, at  the  time  of  setting  down  the  demurrer. 

(Signed)  Wm.  B.  Richards,  C.J. 

“ John  H.  Hagarty,  C.J.C.P. 

“ Jos.  C.  Morrison,  J. 

“ Adam  Wilson,  J. 

“ John  W.  Gwynne5  J. 

“ Thomas  Galt,  J. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar : — 

Angus  M.  Macdonald,  Frederick  St.  John,  John 
Ross,  Donald  Greenfield  Macdonell,  David  Hill 
Watt,  James  Parkes,  Thomas  B.  Browning,  J ohn  Rice 
McLaurin,  John  Wright. 
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IN  THE  COURT  OF  ERROR  AND  APPEAL- 


Hall  (Plaintiff  in  the  Court  below)  Appellant  v.  Hamilton 
(Defendant  in  the  Court  below)  Respondent. 

New  trial  on  a matter  of  discretion — Right  to  appeal — Costs — C.  S.  U.  C. 
ch.  13,  secs.  10,  26. 

Under  C.  S.  U.  C.  ch.  13,  sec.  26,  there  is  no  appeal  to  the  Court  of  Error 
and  Appeal,  where  a new  trial  is  granted  in  the  Court  below  on  a matter 
of  discretion  only  ; and  an  appeal  in  such  case  was,  under  sec-  10, 
quashed  with  costs. 

Appeal  from  the  Court  of  Common  Pleas  (a). 

The  defendant  was  sued  as  the  maker  of  two  promissory 
notes,  payable  to  one  A.  Boyden  or  bearer. 

The  defence  was  want  of  consideration  and  fraud  upon  the 
defendant  by  Boyden,  one  Pike,  and  others,  in  inducing  the 
defendant  to  make  the  notes,  and  notice  thereof  to  the 
plaintiff. 

This  was  a Superior  Court  case  tried  before  George  Dug- 
gan, Esquire,  the  Judge  of  the  County  Court  of  the  County 
of  York,  without  a jury,  at  Toronto,  at  the  Fall  sittings  for 
1873  of  the  County  Court  of  the  County  of  York. 

The  defendant  was  examined  as  a witness  on  his  own 
behalf,  and  stated  that  he  was  a member  of  the  firm  of  Ham- 
ilton & Martin,  and  that  his  firm  were  making  pumps  for  a 
firm  of  Pike  & Dixon  : that  they  represented  to  him  that 
they  had  bought  from  one  A.  Boyden  a certain  patent 
right,  (for  what  invention  or  discovery  was  not  proved  or 
shewn),  for  which  they  were  to  pay  $1,200,  and  that 
Boyden  would  not  take  their  notes : that  he  (defendant) 

(a)  Argued  June  29th,  1874,  before  Draper,  C.  J.,  of  Appeal,  Strong, 
J.,  Burton,  J.,  Patterson,  J. 
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agreed  to  purchase  a half  interest  in  the  patent  for  seven 
counties;  and  “the  making  of  tongue  supporters  ” for  nine- 
teen counties,  for  which  he  gave  them  three  notes,  payable  to 
Boyden  or  bearer,  each  for  $200,  viz  : the  two  notes  sued 
upon  in  this  action  and  a third  on  which  Pike  brought  an 
action  against  him,  but  did  not  prosecute  it.  The  same  day 
on  which  these  notes  were  given,  Boyden  offered  him  these 
notes  for  $350.  The  defendant  told  Pike  of  this,  who  advised 
him  to  buy  them,  and  then  defendant  suspected  thatthere  was 
something  wrong.  Then  one  Patrick  Hyland  came  to  him 
about  these  notes,  and  defendant  told  him  to  have  nothing 
to  do  with  them,  that  it  was  a swindle.  Boyden  had  a 
patent  which  he  was  to  give  to  defendant,  and  Pike  and  he 
did  sign  over  a patent  to  them  which  defendant  got  recorded 
in  Ottawa. 

In  rebuttal  the  plaintiff  swore  that  he  paid  Pike  $500  for 
the  three  notes,  and  got  them  from  him  without  any  notice 
of  a fraud  connected  with  them,  or  of  the  circumstances 
under  which  they  were  given  ; and  that  he  never  knew  or  saw 
Boyden.  He  was  cross-examined  at  length,  and  be  and  de- 
fendant differed  upon  several  particulars. 

The  learned  Judge  entered  a verdict  for  the  plaintiff  with 
$417.11  damages. 

In  Hilary  Term,  1873,  Harrison,  Q.  C.,  obtained  a rule 
nisi  to  set  aside  the  verdict  entered  for  the  plaintiff,  and  for  a 
new  trial,  or  to  enter  a verdict  for  the  defendant  under  the  Law 
Reform  Act,  upon  the  grounds  that  the  verdict  was  contrary 
to  law,  evidence,  and  the  weight  of  evidence,  and  the  learned 
Judge  should  have  rendered  a verdict  for  the  defendant. 

In  Easter  Term  M.  C.  Cameron , Q.  C.,  shewed  cause,  and 
Harrison,  Q.  C.,  supported  the  rule. 

The  Court  of  Common  Pleas  made  the  rule  absolute  for 
a new  trial  on  payment  of  costs. 

From  this  judgment  the  plaintiff  appealed. 

M.  C.  Cameron , Q.  C.,  for  the  appellant.  The  only  de- 
fence set  up  was  want  of  consideration  and  fraud,  but  the 
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plaintiff  disproved  this,  and  the  learned  Judge,  who  tried 
the  cause  without  a jury,  found  for  the  plaintiff.  There 
clearly  should  have  not  been  a new  trial.  It  is  objected, 
however,  that  by  Consol.  Stat.  U.  C.  ch.  13,  sec.  26,  there  is 
no  appeal,  as  the  new  trial  was  granted  as  a matter  of  dis- 
cretion, but  this  only  applies  when  there  is  something  before 
the  Court  upon  which  a discretion  may  be  exercised,  as,  for 
instance,  the  discovery  of  fresh  evidence.  The  case  was 
tried  before  a Judge  alone,  and  all  the  evidence  was  before 
the  Court  necessary  to  decide  the  case,  and  under  32  Vie. 
ch.  6,  sec.  18,  and  33  Vie.  ch.  7,  sec.  6,  the  necessity  for  a 
new  trial  is  done  away  with,  as  the  Court  may  pronounce  the 
verdict  which  the  Judge  should  have  pronounced,  and,  there- 
fore, if  the  evidence  did  not  sustain  the  verdict,  the  judgment 
should  have  been  for  the  defendant,  but  a new  trial  should 
not  have  been  granted,  for  there  was  no  suggestion  of  the 
discovery  of  fresh  evidence. 

F.  Osier  for  the  respondent.  There  can  be  no  question 
but  that  the  Court  exercised  a proper  discretion  in  granting 
the  new  trial,  as  the  evidence  was  most  unsatisfactory,  and 
having  granted  the  new  trial  as  a matter  of  discretion  under 
Consol.  Stat.  U.  C.  ch.  13,  sec.  26,  there  is  no  appeal:  Clark 
v.  Hurlburt , 6 C.  P.  438;  Harris  v.  Robinson , 25  U.  C.  R. 
247  ; Manning  v.  A shall , 23  U.  C.  R.  302 ; McKinstry  v. 
Furby , 24  U.  C.  R.  176;  Barstow  v.  Reynolds , 2 Jur.  N.  S. 
790.  As  to  the  power  now  given  to  the  Court  to  enter  the 
verdict  which  the  Judge  should  have  entered,  this  does  not 
take  away  the  discretionary  power  to  grant  new  trials. 

September  8th,  1874.  Draper,  C.  J.  of  Appeal  (a). — 
It  is  objected  by  the  respondent  that,  under  the  circum- 
stances of  this  case,  no  appeal  lies. 

We  have  only  before  us  the  fact  that  the  Court  granted  a 
new  trial  on  payment  of  costs,  without  any  report  of  the 
reasons  or  grounds  of  the  decision. 


(a)  Present. — Dbapef,  C.  J.  of  Appeal,  Strong,  J.,  Burton,  J, 
Patterson,  J. 
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The  rule  nisi  was  granted  upon  the  grounds  that  the 
verdict  is  contrary  to  law,  evidence,  and  the  weight  of  evidence, 
and  that  rule  asks  either  for  a new  trial,  or  that  the  verdict 
be  rendered  for  the  defendant,  pursuant  to  the  Law  Reform 
Amendment  Act. 

If  the  new  trial  is  granted  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  then  it  rests,  as  appears 
to  me,  on  “matter  of  discretion  only,”  there  being  evidence 
on  each  side.  It  is  not  that  the  verdict  was  on  the  whole 
evidence  certainly  wrong,  and  therefore  contrary  to  law, 
but  that  the  evidence  was  not  in  the  judgment  of  the  Court 
so  conclusively  in  favour  of  the  plaintiff  as  to  leave  no  doubt 
that  he  ought  to  recover. 

And  if  the  rule  is  grounded  on  the  verdict  being  contrary 
to  evidence,  on  a question  of  fact  as  distinct  from  the  law 
applicable  to  facts  established  by  the  evidence,  it  is  also  an 
exercise  of  the  discretion  of  the  Court  when  they  were  of 
opinion  that  the  evidence  was  not  sufficient  to  warrant  them 
in  ordering  a verdict  to  be  entered  for  the  defendant. 

The  Statute,  Consol.  Stat.  U.  C.  ch.  13,  sec.  26,  ex- 
pressly enacts  that  where  the  application  for  a new  trial  is 
upon  matter  of  discretion  only,  as  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence  or  otherwise,  no 
appeal  shall  be  allowed. 

We  cannot  dismiss  this  appeal  with  costs  ; but  the  10th 
section  of  the  Appeal  Act,  Consol.  Stat.  U.  C.  ch.  13,  gives 
this  Court  power  to  quash  the  proceedings  in  any  case  in 
which  Error  and  Appeal  does  not  lie. 

We,  therefore,  quash  this  appeal,  and  with  costs,  as  we 
thus  have  jurisdiction  to  dispose  of  it. 

Strong,  J. — The  right  to  appeal  from  an  order  granting 
or  refusing  anew  trial  depends  entirely  on  the  Consol.  Stat. 
U.  C.  ch.  13,  sec.  24,  which,  as  amended  by  34  Vic.  ch.  11, 
sec.  1,  is  in  these  words  : “ In  all  cases  of  motion  for  a new 
trial,  upon  the  ground  that  the  Judge  has  not  ruled  accord- 
ing to  law,  if  the  rule  to  shew  cause  be  refused,  or  if  granted 
be  afterwards  discharged  or  made  absolute,  the  party  decided 
against  may  appeal.” 

39 — yol.  xxiv.  c.p. 
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This  enactment  corresponds  exactly  with  sec.  35  of  the 
English  Common  Law  Procedure  Act  of  1854,  with  the- 
exception  that  the  amendment  referred  to  has  stricken  out 
the  condition  still  to  be  found  in  the  English  Act,  that  one 
Judge  has  dissented,  or  that  the  appeal  has  been  allowed  by 
the  Court  below. 

Without  the  aid  of  authority,  I should  have  thought  it 
plain,  on  the  express  words  of  the  section  quoted,  that  an 
appellant,  in  such  a case  as  the  present,  to  bring  himself 
within  the  statute,  must  shew  that  the  decision  of  the  Court 
below,  wThich  he  complains  of,  proceeded  on  some  point  of 
law  ; and  that  no  appeal  could  be  entertained  where  a new 
trial  had  been  granted  as  being  against  the  weight  of  evi- 
dence, or  in  the  discretion  of  the  Court,  in  order  that  the 
facts  might  be  more  fully  investigated. 

The  authorities,  however,  leave  no  doubt  on  this  point. 

In  Bar  stow  v.  Reynolds , 2 Jur.  N.  S.  790,  there  was  a 
verdict  for  the  plaintiff,  and  leave  was  reserved  to  move  to 
enter  a nonsuit,  and  a motion  was  made  accordingly ; but 
the  Court,  “ in  order  that  the  facts  might  be  more  clearly 
ascertained,”  made  the  rule  absolute  for  a new  trial.  There 
was  a rule  for  leave  to  appeal,  and  a motion  was  made  to  dis- 
charge it.  Pollock,  C.  B.,  said  : “ It  is  hardly  worth  while 
to  discuss  the  point  raised  in  this  case,  for  it  is  of  no  practi- 
cal importance  at  present.  Independently  altogether  of  the 
clauses  of  the  statute  in  question,  I maintain  that  the  Court 
has  a right  and  discretion,  whenever  it  sees  that  justice  has 
not  been  done  at  a trial,  to  grant  a new  trial  in  order  that 
it  may  be  done,  and  that  from  that  decision  of  the  Court 
there  is  no  appeal.  * * In  the  present  case  we  think  the 

matter  has  not  been  properly  investigated,  and,  consequently, 
there  ought  to  be  a new  trial;”  and  leave  to  appeal  was 
refused. 

In  Holden  v.  Mordach,  27  L.  J.  Ex.  27,  a new  trial 
having  been  refused,  and  an  application  being  made  for 
leave  to  appeal,  Bramwell,  B.,  said,  at  p 28,  leave  to  appeal 
should  not  be  allowed, c‘u  nless  it  is  on  a question  of  law.” 
And  again,  the  same  Judge  said,  at  page  29  : “ The  point 
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appears  to  have  turned  upon  a question  of  fact  involved  in 
the  verdict,  as  to  which  we  have  decided  that  it  was  not 
against  the  weight  of  evidence.  We  cannot  grant  an  appeal 
except  on  a question  of  law\” 

In  Abbott  v.  Feary,  6 H.  & N.  113,  in  the  Exchequer 
Chamber,  Crompton,  J.,  says,  at  page  117  : “In  this  Court 
we  are  confined  to  matters  of  law.” 

Then,  does  the  appellant  in  the  present  case  complain  of 
any  decision  of  the  Court  below  on  a question  of  law  ? It 
appears  to  me  that  no  matter  of  law  could  possibly  have 
arisen,  and  that  we  must  attribute  the  granting  of  the  new 
trial  to  the  desire  of  the  Court  of  Common  Pleas  to  have 
the  facts  more  thoroughly  examined,  an  exercise  of  the  dis- 
cretion of  that  Court  which,  as  the  cases  cited  shew,  cannot 
be  called  in  question  here. 

A strong  presumption  that  the  rule  did  not  proceed  on 
any  question  of  law  arises,  too,  from  the  consideration  that 
a new  trial  would  not  have  been  necessary  to  set  right  any 
erroneous  ruling  in  that  respect,  which  may  have  occurred  at 
the  trial ; for  the  cause  having  been  tried  without  a jury, 
the  Court  of  Common  Pleas  could,  under  the  Stat.  33  Yic. 
ch.  7,  sec.  6,  have  rectified  any  such  miscarriage  without 
sending  the  cause  down  to  another  trial. 

I am  of  opinion  that  this  Court  has  no  jurisdiction  to 
entertain  this  appeal,  and  that  it  ought  to  be  quashed,  pur- 
suant to  sec.  10  of  Consol.  Stat.  U.  C.,  ch.  13,  with  costs. 

In  Abbott  v.  j Feary,  it  was  held  the  Court  could  not  give 
costs,  but  the  English  Act  has  no  section  corresponding  to 
that  just  referred  to,  enabling  the  Court  to  quash  the  appeal 
for  want  of  jurisdiction. 

Patterson,  J. — This  cause  was  tried  without  a jury,  and 
a verdict  rendered  for  the  plaintiff  for  $117.11. 

The  defendant  obtained  a rule  nisi  for  a new  trial,  or  to 
enter  a verdict  for  the  defendant,  pursuant  to  the  Law  Re- 
form Amendment  Act;  and  the  rule  was  made  absolute  for  a 
new  trial  on  payment  of  costs. 

Against  this  judgment  the  plaintiff  appeals,  contending 
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that  the  verdict  for  the  plaintiff  is  sustained  by  the  evidence, 
and  that  there  is  no  material,  such  as  the  discovery  of  fresh 
evidence,  brought  before  the  Court,  to  warrant  a new  trial. 

The  defendant  contests  the  plaintiff’s  right  to  appeal. 

The  Law  Reform  Amendment  Act,  33  Vic.  ch.  7,  sec.  6, 
which  gives  power  to  the  Court  to  pronounce  the  verdict 
which,  in  their  judgment,  the  Judge  who  tried  the  cause 
ought  to  have  pronounced,  does  not  restrict  the  power  which 
the  Court  already  possessed  in  the  matter  of  granting  new 
trials. 

The  Court  has  an  inherent  power  to  grant  a new  trial, 
whether  asked  in  the  rule  or  whether  the  rule  be  merely  to 
onter  a verdict  on  leave  reserved,  or  under  the  Act  just 
quoted : Abbott  v.  Feary , 6 H.  & N.  113. 

The  new  trial  in  this  case  is  granted,  as  it  was  in  Abbott 
v.  Feary , “ upon  matter  of  discretion  only,”  and  therefore 
by  our  Appeal  Act,  Consol.  Stat.  U.  C.,  ch.  13,  secs.  26  and 
30,  as  by  the  equivalent  provision  in  the  English  Common 
Law  Procedure  Act,  1854,  sec.  35,  no  appeal  will  lie. 

If  our  Appeal  Act  merely  followed  the  English  C.  L.  P. 
Act,  1854,  we  should  probably  have  to  hold  that  the  case 
not  being  appealable,  we  had  no  jurisdiction,  and  could  only 
so  declare,  without  having  power  to  award  costs.  But  sec. 
10  gives  the  Court  power  to  quash  proceedings  in  cases 
brought  before  it  in  which  error  or  appeal  does  not  lie. 

We  should,  therefore,  quash  the  proceedings  in  appeal  in 
this  case  with  costs. 

Burton,  J.,  concurred. 


Appeal  quashed  with  costs. 
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Hamilton  et  al.  (Plaintiffs  in  the  Court  below)  Appellants , 
Y.  Myles  (Defendant  in  the  Court  below)  Respondent . 

Work  and  labor — Special  contract  not  performed — Acceptance — Right  to 
recover  on  common  counts. 

The  plaintiffs  agreed  to  put  up  three  hoists,  to  raise  and  lower  goods,  in 
four  wholesale  warehouses  which  defendant  was  building.  The  speci- 
fications required  them  to  be  11  capable  of  raising  a weight  of  2000  lbs. 
without  risk,”  and  the  plaintiffs’  offer,  which  defendant  accepted,  was  to 
make  them  according  to  the  plans  and  specifications,  and  to  the  satis- 
faction of  defendant’s  architects,  the  same  as  in  certain  other  ware- 
houses named.  They  were  put  in  in  June,  and  the  defendant’s  tenants 
went  in  in  the  same  month.  On  the  31st  August  defendant’s  architects 
wrote  to  the  plaintiffs  requiring  them  to  remove  them  and  put  in  others, 
and  the  plaintiffs  then  made  some  improvements,  which  were  completed 
in  December.  After  the  alterations  were  completed  there  was  no  evi- 
dence either  of  a refusal  to  accept  or  of  any  direct  acceptance,  and 
defendant  denied  that  there  was  an  acceptance,  but  the  hoists  remained 
in  the  warehouses  and  were  used  by  the  tenants  until  the  13th  February, 
following,  when  the  whole  premises  with  everything  in  them  were 
destroyed  by  fire.  The  defendant  had  left  the  country  in  January,  and 
did  not  return  until  after  the  fire.  The  architect,  who  was  called  as  a 
witness,  said  that  he  never  had  been  satisfied  with  the  hoists. 

Held , reversing  the  decision  of  the  Court  below,  Strong,  J.,  dissenting, 
that  the  user  of  the  hoists  by  the  defendant’s  tenants  up  to  the  time  of 
the  fire,  formed  evidence  of  acceptance,  so  as  to  entitle  the  plaintiffs 
to  recover  their  value  under  the  common  counts.  Per  Patterson,  J., 
the  special  contract  was  complied  with  so  as  to  entitle  the  plaintiffs 
to  recover. 

Held , also  that  u capable  of  raising  a weight  of  2000  lbs.  without  risk,” 
meant  strength  enough  to  lift  and  sustain  such  a weight  during  the  lifting, 
and  that  defendant  could  not  insist  upon  this  being  done  with  the 
application  of  any  specified  power.  Per  Strong,  J.,  that  these  words 
must  be  read  in  connection  with  the  words,  u to  the  satisfaction  of 
defendant’s  architects,”  which  latter  words  meant  that  the  judgment 
of  the  architects  was  to  take  the  place  of  any  specification  as  to  power. 
Per  Patterson,  J. — The  satisfaction  of  the  architects  was  to  be  with 
the  performance  of  the  contract  as  properly  construed,  and  such  satis- 
faction was  a question  of  fact  not  necessarily  to  be  shewn  by  an  express 
declaration  or  certificate  of  the  architects. 


Appeal  from  the  judgment  of  the  Court  of  Common  Pleas, 
reported  in  22  C.  P.  298  (a). 

The  declaration  contained  the  common  counts,  for  money,, 
goods  sold  and  delivered,  goods  bargained  and  sold,  &c. 

Pleas:  1.  Except  as  to  $1?5,  never  indebted.  2.  Except 
as  to  $175,  payment.  3.  Payment  into  Court  of  $175. 


(a)  Argued,  June  29,  1874,  before  Draper,  C.  J.,  of  Appeal,  Strong,  J. 
Burton,  J.,  Patterson,  J. 
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It  appeared  at  the  trial  that  the  defendant  was  erecting  four 
warehouses,  in  each  of  which  he  required  certain  iron-work, 
and  a hoisting  machine.  His  architects  invited  tenders, 
and  on  the  8th  February,  1871,  the  plaintiffs  addressed  to 
them  the  following  letter  ; — 

“Toronto,  February  8th,  1871.” 
“ Messrs.  Smith  & Gemmell,  Architects. 

“ Gentlemen. — We  hereby  agree  to  make  and  complete 
in  a good  workmanlike  manner,  the  following  ironwork  in 
the  erection  of  four  stores  on  Front  Street,  for  Wm.  Myles, 
according  to  plans  and  specifications  furnished  by  yourselves; 
and  to  complete  the  same  to  your  entire  satisfaction,  as 
follows: — 

“Four  cast  iron  fronts  with  columns  in  basement;  eight 
window  gratings ; eight  dadoes  ; twelve  cast  iron  columns 
under  rear  wall ; erected  and  complete,  $4,900. 

“Four  iron  hoisting  machines,  with  iron  wheels,  iron  gird- 
ers, iron  chain,  tested  to  five  tons,  double  purchase  and  com- 
plete, in  good  working  order,  same  as  R.  Lewis  & Son, 
and  John  Torrance  & Co.,  Church  Street,  $1120  ; or  four 
hoisting  machines,  complete  and  in  good  working  order,  with 
wooden  rope  wheel,  and  ropes,  same  as  Frank  Smith  & Co., 
John  Smith,  Thomson  & Burns,  and  others,  $175  each,  or 
.$700. 

“ Heavy  cast  iron  girder,  wrought  iron  girder,  bull’s  eye 
grating  for  sidewalk  in  front  of  the  building  in  its  place  $574. 
Thirty-six  casement  columns,  if  required,  $412.” 

The  defendant  accepted  the  tender  for  four  hoisting 
machines  with  wooden  rope  wheels  and  ropes. 

The  specifications  respecting  the  hoists  were  : — “ Provide 
all  the  machinery,  iron  work,  wood-work,  and  ropes  required 
for  an  iron  hoisting  machine  capable  of  raising  a weight  of 
2000  lbs.  without  risk,  one  of  which  is  to  be  erected  in  each 
store,  and  left  in  complete  working  order.” 

The  plaintiffs  put  in  four  hoists,  one  in  each  store. 
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William  Hamilton,  Jr.,  one  of  the  plaintiffs,  stated  that 
after  the  work  was  done  the  defendant  complained  that  the 
hoists  would  not  lift  2000  lbs.  with  ease  ; and  plaintiffs 
received  the  following  letter,  dated  31st  August,  1871, 
from  the  defendant’s  architects  : “ We  hereby  give  you 
notice  to  remove  the  hoists  you  have  put  into  Mr.  Myles’s 
warehouses,  and  replace  the  same  at  once  with  hoists  capable 
of  raising  2000  lbs.  with  ease,  as  per  contract  and  specifica- 
tions. Mr.  Myles  will  hold  you  responsible  for  any  damage 
he  may  sustain  through  the  defective  hoists.”  It  was  found 
that  the  wheels  were  smaller  than  those  referred  to  in  the 
proposal,  and  they  were  taken  out,  and  larger  ones  were  put 
in  of  the  proper  size,  and  one  hoist  was  made  with  a double 
purchase,  for  which  defendant  was  to  pay  extra,  and  the 
hoists  were  then  capable  of  hoisting  2000  lbs.  without  risk  ; 
and  were  exactly  the  same  as  Frank  Smith’s  : that  there  were 
the  same  complaints  afterwards  ; but  what  defendant  com- 
plained of  was  that  the  hoists  would  not  raise  the  2000 
lbs.  as  easily  as  he  expected,  not  that  they  were  not  in 
accordance  with  the  contract : that  they  were  afterwards 
destroyed  by  fire. 

The  plaintiffs  did  not  assert  that  the  architects  were 
perfectly  satisfied  with  the  work. 

James  Martin  stated  that  he  was  the  machinist  employed 
in  making  the  hoists  and  putting  them  up  : that  they  were 
the  same  as  those  mentioned  in  the  tender  as  regards  size, 
but  in  Frank  Smith’s  the  wheel  was  iron:  that  he  was 
afterwards  present  with  defendant  at  one  of  the  stores  when 
the  hoist  was  tested.  The  hoist  was  loaded  with  1000  lbs. 
weight : that  he  tried  to  raise  the  1000  lbs.,  and  could  just 
raise  it  off  the  floor  : that  the  defendant  complained  that  the 
hoists  would  not  lift  as  easily  as  they  ought  to  : this  was 
before  the  alterations  were  made  in  the  rope  wheels  : that 
he  heard  no  more  of  the  hoists  until  this  suit ; and  that  they 
were  capable  of  raising  more  than  2000  lbs.  without  risk, 
and  that  five  good  men  could  do  it ; and  that  the  architect 
never  interfered  with  him. 
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A millwright,  called  for  the  plaintiffs,  proved  that  he 
removed  three  five  feet  wooden  wheels  and  put  in  three  six 
feet  wooden  wheels  at  the  request  of  the  plaintiffs,  and  com- 
pleted the  alteration  in  December  1871,  the  defendant’s 
tenants  being  in  possession  when  these  alterations  were  made. 

James  Smith,  one  of  the  defendant’s  architects,  stated 
that  before  the  alterations  were  made  he  examined  the 
hoists,  found  that  the  wheels  were  smaller  than  those  in 
Thomson  & Burns’s,  Frank  Smith’s,  and  John  Smith’s : 
that  after  the  alteration  he  did  not  examine  them  or  hear 
of  any  complaint,  and  that  he  was  not  present  when  the 
hoist  was  tested  to  see  if  it  would  raise  2.000  lbs.  : that  he 
saw  one  tested  with  four  men,  and  that  it  would  not  raise 
1000  lbs. : that  he  complained  to  plaintiffs  about  it,  and 
sent  them  the  letter  of  the  31st  August,  1871  : that  this 
was  before  the  wheels  were  changed : that  his  idea  was 
that  four  men  should  be  able  to  raise  2000  lbs.  without 
risk  : that  he  never  was  satisfied  with  the  hoists,  nor,  so 
far  as  he  knew,  was  his  partner  Gemmell : that  the  hoists 
were  never  satisfactory  to  him  : that  Gemmell  died  about 
Christmas,  1871,  before  the  alterations  were  finished. 

Thomas  Blake  stated  that  he  was  a machinist,  and  assisted 
Martin  in  making  the  hoists  and  putting  them  up  : that  they 
were  the  same  as  those  in  Thomson  & Burns’s,  Frank  Smith’s, 
and  John  Smith’s,  except  that  they  had  wooden  wheels 
instead  of  iron  : that  they  were  capable  of  raising  2000  lbs. 
without  risk,  by  putting  on  four  or  five  men,  and  were  in 
good  working  order  when  he  left  them. 

The  defendant  swore  that  the  hoists  were  not  according 
to  the  contract : that  four  men  tried,  and  could  not  lift  a 
weight  of  1000  lbs.,  and  the  hoists  were  found  entirely 
insufficient,  and  that,  in  Mr.  Gemmell’s  presence,  he  told 
plaintiffs  to  take  the  hoists  away,  and  that  they  could  have 
been  removed  at  pleasure  : that  he  saw  Mr.  Smith  the 
day  after,  and  got  him  to  write  the  letter  above  referred 
to  : that  plaintiffs  then  made  some  alterations  in  the  wheels, 
but  even  then  four  men  tried  to  and  could  not  raise  a 
weight  of  2000  lbs. ; that  he  repeatedly  told  the  plaintiffs 
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to  take  away  the  hoists,  and  that  if  they  had  taken  them 
away  he  would  have  put  in  others  : that  he  told  them  as 
much  as  six  or  seven  times  between  June  and  December, 
1871  ; but  he  could  not  say  he  had  done  so  after  Decem- 
ber : that  he  went  away  from  Toronto,  for  his  health,  on 
the  2nd  January,  1872,  and  went  to  the  South:  that  all 
the  four  warehouses  were  afterwards  destroyed  by  fire  : that 
he  refused  to  pay  for  the  hoists  because  they  were  not  good, 
and  never  accepted  them,  and  the  tenants  had  no  authority 
to  accept  them,  and  up  fo  the  last  day  they  complained. 
The  fire  took  place  on  the  14th  February,  1872. 

John  McBean  stated  that  he  had  examined  the  hoists, 
and  that  they  would  not  raise  2000  lbs.  with  ordinary 
power  : that  on  the  day  of  the  trial  he  had  examined  the 
hoists  in  Frank  Smith’s  and  John  Smith’s,  and  that  they 
would  raise  2000  lbs.  with  four  men  quite  easily,  but  the  ones 
in  defendant’s  would  not  do  this. 

A witness,  named  Lavender , was  called  by  plaintiffs,  who 
stated  that  certain  alterations  had  been  made  to  Frank 
Smith’s  and  John  Smith’s  hoists,  before  which  they  were 
just  the  same  as  those  in  defendant’s  warehouses. 

The  learned  Judge,  who  tried  the  cause,  asked  the  jury 
to  say  whether  the  defendant  accepted  the  hoists.  He  told 
them  that  the  hoists  were  to  be  made  of  the  same  description 
as  those  mentioned  in  the  offer,  and  of  a capacity  to  raise 
2000  lbs.;  that  in  his  opinion  capacity  meant  strength,  and  if 
these  hoists  were  not  capable  of  lifting  2000  lbs.,  but  were  of 
strength  sufficient  to  sustain  20001bs. ; “ then  the  hoists  under 
this  contract  should  be  of  the  same  character.” 

The  charge  was  objected  to  on  two  grounds,  first,  as  to  the 
construction  of  the  word  “ capacity,”  and  second,  that  there 
was  no  evidence  to  go  to  the  jury  of  an  acceptance  by  the 
defendant. 

The  jury  found  generally  for  the  plaintiffs,  not  answering 
in  terms  the  question  as  to  the  acceptance;  nor  did  they 
express  any  conclusion  as  to  the  hoists  being  to  the  satisfaction 
of  the  architects,  though  their  attention  was  drawn  to  it  by 
the  learned  Judge. 

40 — VOL.  XXIV  C.P. 
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Leave  to  move  to  enter  a nonsuit  was  reserved  on  the  two 
grounds,  that  the  satisfaction  of  the  architect  was  necessary 
to  entitle  the  plaintiffs  to  recover,  and  that  was  not  proved ; 
and  that  there  was  no  evidence  from  which  the  court  could 
imply  any  other  contract  than  the  written  contract. 

The  Court  of  Common  Pleas  made  absolute  a rule  to  enter 
a nonsuit,  against  which  decision  the  plaintiffs  appealed. 

M.  C.  Cameron , Q.  C.,  and  Me  Michael,  Q.  C.,  for  the 
appellants.  According  to  the  contract  the  machines  were 
“ to  be  capable  of  raising  a weight  of  20001bs.  without  risk 
and  to  be  the  same  as  the  ones  named.  It  was  shewn  that 
when  first  put  up  they  did  not  comply  with  the  contract, 
the  wheels  being  smaller,  but  new  wheels  were  put  in,  and 
then  they  satisfied  the  contract.  As  to  the  capacity,  nothing 
is  said  about  the  power,  or  the  number  of  men  required  to 
raise  them,  but  so  long  as  they  were  of  sufficient  strength 
to  sustain  a weight  of  2Q001bs.,  and  according  to  the 
pattern  of  those  used  by  Thomson  & Burns,  &c.,  that  was 
all  that  the  contract  called  for.  The  plaintiffs  however  do 
not  rely  on  the  contract,  but  contend  that  they  are  entitled 
to  recover  under  the  common  counts.  The  use  by  the 
tenants  was  such  a taking  possession  of  the  hoists  as 
amounted  to  a waiver  of  the  terms  of  the  original  contract, 
and  an  acceptance  and  agreement  to  pay  for  them  on  a 
quantum  meruit.  It  was  assumed  in  the  Court  below 
that  these  hoists  were  fixtures,  and  so  coming  within 
the  rule  laid  down  in  Munro  v.  Butt , BE.  & B.  738  ; but 
they  clearly  are  not  fixtures,  but  chattels  ; and,  as  pointed  out 
in  that  case,  the  acceptance  of  a chattel  dispenses  with  the 
terms  of  the  contract.  If  the  defendant  did  not  intend  to 
accept  them,  he  should  have  removed  them,  and  not  having 
done  so  but  allowed  his  tenants  to  use  them,  he  is  bound  by 
their  act.  The  question  of  acceptance  is  a question  of  fact 
for  the  jury,  and  they  have  found  that  there  was  an  acceptance. 

Maclennan , Q.  C.,  for  the  respondent.  The  appellants 
admit  that  the  contract  was  not  performed,  and  therefore  the 
whole  question  is  whether  the  appellants  are  entitled  to 
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recover  under  the  common  counts.  The  hoists  are  clearly 
fixtures  attached  to  and  forming  part  of  the  realty,  and 
therefore,  as  decided  in  Munro  v.  Butt , 8 E.  & B.  738,  and 
the  other  cases  cited  in  the  court  below,  the  mere  taking 
possession  and  user  does  not  raise  the  inference  of  the  defen- 
dant having  dispensed  with  the  conditions  of  the  original  con- 
tract, and  of  a contract  to  pay  on  a quantum  meruit  ; at  all 
events  the  user  by  the  tenants  does  not  amount  to  an  user  by 
the  defendant.  There  could  only  be  an  acceptance  under  the 
contract,  and  there  was  clearly  no  such  acceptance  ; as  the 
appellants  admit  the  contract  was  not  performed.  No  doubt 
acceptance  is  a question  of  fact  for  the  jury,  but  there  must 
be  some  evidence  to  go  to  the  jury,  and  there  clearly  is 
none  here.  It  must  also  be  taken  into  consideration  that 
the  user  took  place  while  the  defendant  was  away  in  the 
South,  and  had  no  control  over  the  tenants. 

M.  C.  Cameron , Q.  C.,  in  reply.  There  was  sufficient 
evidence  to  go  to  the  jury  of  acceptance;  and  as  to  the 
defendant  being  in  the  South  when  the  user  took  place,  that 
of  course  is  no  answer,  as  by  leaving  the  hoists  there,  knowing 
that  they  would  have  to  be  used  by  his  tenants  in  the  course 
of  business,  he  impliedly  agreed  that  they  should  use  them. 

September  8th,  1894. — Draper,  C.  J.  of  Appeal  (a). — 
The  written  contract  is  made  up  out  of  the  appellant’s  pro- 
posal, the  respondent’s  acceptance  of  the  second  alterna- 
tive contained  in  it.  and  the  specifications  furnished  by  the 
architects. 

A question  was  raised  upon  the  meaning  of  the  word 
capable , used  in  the  specification, — -4  capable  of  raising  a 
weight  of  2,000  pounds  without  risk.”  The  learned  Judge 
at  the  trial  having  told  the  jury  that  capacity  meant  strength, 
the  Court  of  Common  Pleas  seem  to  have  concurred  in  think- 
ing that  this  direction  cannot  be  supported,  and  put  this 
interpretation  upon  the  contract,  that  the  hoists  should  be 

(a)  Present — Draper,  C.  J.  of  Appeal,  Strong,  J.,  Burton,  J.,  Patter- 
son, J. 
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capable  of  raising  a weight  of  2,000  pounds  : that  is,  capable 
of  working  in  the  ordinary  way  that  hoists  work  in  ware- 
houses for  the  elevation  of  such  a weight  from  one  floor  to 
another. 

I confess  that,  if  I rightly  understand  this  interpretation, 
I am  not  altogether  satisfied  with  it.  I understand  a hoist 
to  be  a machine  distinct  from  the  power  which  puts  it  in 
motion,  just  as  a thrashing  machine  is  distinct  from  the 
horses  that  work  it ; and  if  these  hoists  were,  with  the  ap- 
plication of  any  reasonable  power,  capable  of  lifting  and 
sustaining,  during  the  lifting,  2,000  pounds  "without  risk,  the 
contract  would  be  fulfilled.  Its  “ capacity,”  in  that  view? 
seems  to  me  to  mean  strength  enough  to  lift  and  raise  2,000 
pounds  when  put  in  motion  by  some  external  force.  The 
contract  does  not  define  this  force.  The  architect  says,  his 
“ idea  was,  that  the  hoist  should  be  able  to  raise  2,000  pounds 
with  four  men  without  risk.”  But  the  specification  does  not 
express  this  idea.  Two  machinists,  who  were  employed  in 
making  these  hoists,  swear  that  five  men  could  raise  2,000 
pounds  with  them  without  risk.  Jt  is,  however,  of  no  im- 
portance to  pursue  this  any  further,  since  the  appellants,  by 
changing  the  wheels  first  put  in,  admit  that  they  had  not  in 
the  first  instance  complied  with  the  terms  of  the  contract, 
according  to  their  view  of  it,  and  the  written  disapproba- 
tion of  the  architect  applies  only  to  the  hoists  as  at  first  put 
up.  The  plaintiffs  then  put  in  new  wheels,  and  after  this, 
one  of  the  plaintiffs  swears  that  the  complaint  made  by  the 
defendant  was,  that  the  hoists  would  not  raise  2,000  pounds  as 
easily- as  he  (defendant)  expected;  and  not  that  they  were 
not  in  accordance  with  the  contract.  I understand  this  evi- 
dence relates  to  the  hoists  after  the  new  wheels  were  put  in, 
for  the  defendant’s  own  testimony  relates  expressly  to  the 
state  of  things  after  he  had  been  told  in  December  that  the 
hoists  were  all  finished.  He  says  four  men  ought  to  raise 
2,000  pounds,  and  this  was  what  he  wanted,  and  that  four 
men  tried  to  raise  1,000  pounds,  and  could  not;  but  Smilh, 
the  architect,  who,  as  the  defendant  stated,  wras  present  on 
this  particular  occasion,  says  this  wTas  before  the  wheels  were 
changed. 
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In  my  opinion  the  evidence  shews  that  after  the  wheels 
were  changed  the  complaint  made,  was  that  four  men  could 
not  raise  2,000  pounds  with  the  hoists ; and  I think  this  was 
then  the  only  complaint.  I cannot  find  this  in  the  expressed 
terms  of  the  contract.  The  architect,  however,  swears  that 
he  never  “ approved  ” of  the  hoist  in  the  warehouse  where 
the  test  of  raising  1,000  was  made,  nor  is  there  any  proof 
that  he  was  satisfied  with  any  of  them.  If,  however,  the 
defendant  accepted  the  hoists,  it  became  indifferent  whether 
the  architect  was  satisfied  or  no,  and  this  brings  us  to  the 
question,  whether  there  is  evidence  on  which  a jury  might 
properly  find  that  the  defendant  did  at  last  accept  the  hoists. 

On  the  first  occasion  the  architects  gave  the  plaintiffs 
notice  to  remove  the  hoists,  and  to  ‘‘replace  the  same  at 
once  with  hoists  capable  of  raising  2,000  pounds  with  ease, 
as  per  contract  and  specifications.  Mr.  Myles  will  hold  you 
responsible  for  any  damage  he  may  sustain  through  the  de- 
fective hoists.”  Perhaps  more  may  turn  on  the  words, 
“same  as  Frank  Smith  & Co.,”  as  including,  though  not  ex- 
pressing, “ with  the  same  power  as  Frank  Smith  & Co.” 
This  was  not  pressed  on  the  argument,  and  I think  those 
words  relate  to  what  immediately  precedes,  namely,  “ with 
wooden  rope  wheels  and  ropes;”  the  preceding  part  of  the 
tender  expressing  with  iron  wheels , iron  guides , iron  chain .” 

However  this  may  be,  no  such  written  disapproval  was 
given  by  the  architect  on  this  occasion.  The  exact  time 
at  which  the  alterations  were  finished  does  not  appear,  but 
it  was  in  December,  1871.  The  defendant’s  tenants  used 
the  hoists  until  the  fire  destroyed  the  warehouses  with  every- 
thing in  them,  on  the  14th  of  February  following.  The  de- 
fendant while  certain  that  he  told  the  plaintiffs  to  take  away 
the  hoists  between  June  and  December,  cannot  positively  say 
whether  he  told  him  after  December,  by  which  I understand 
him  to  mean  after  the  new  wheels  were  put  in,  because  he 
went  away  from  the  province  on  the  2nd  of  January,  and 
did  not  return  till  after  the  fire.  No  refusal  to  accept  after 
the  alterations  is  shewn  nor  any  direct  acceptance  ; the  de- 
fendant denies  an  acceptance,  but  the  hoists  remained  in 
the  warehouses,  and  the  tenants  continued  to  use  them. 
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I think  the  defendant  ought  to  have  determined  to  reject 
them,  if  this  was  his  intention,  before  he  left  the  province, 
or,  at  the  utmost,  before  the  fire.  A continuous  user  by 
himself,  during  an  interval  of  (possibly)  two  months,  would 
per  se  afford  evidence  from  which  acceptance  might  be  pre- 
sumed, and  I think  the  user  by  the  tenants  should  have  the 
same  effect  under  all  the  circumstances  ; for  I think  it  may 
be  justly  inferred  that  each  hoist,  or  rather  the  use  of  it, 
was  an  element  of  computation  of  the  rent  to  be  paid  for 
each  warehouse,  and  I feel  compelled  to  hold  that  they  were 
proper  to  be  considered,  by  the  jury  on  the  question  of  ac- 
ceptance, and  from  the  manner  in  which  the  case  went  to  the 
jury,  I think  they  intended  to  find  that  the  defendant  had 
accepted. 

It  is  no  new  doctrine  that  where  a special  contract  re- 
mains unperformed,  an  action  may  be  maintained  for  com- 
pensation, on  the  ground  that  the  facts  afford  evidence  of  a 
new  contract  to  pay  for  what  has  been  done,  or  for  materials 
furnished. 

The  case  of  Munro  v.  Butt , 8 E.  & B.  738,  appears  to  me 
quite  distinguishable.  Indeed  the  following  language  of 
Lord  Campbell,  at  page  752,  tends  rather  in  favor  of  the 
plaintiffs  : — “ In  the  case  of  an  independent  chattel,  a piece 
of  furniture  for  example,  to  be  made  under  a special  contract, 
and  some  term,  which  in  itself  amounted  to  a condition  pre- 
cedent, being  unperformed,  if  the  party  for  whom  it  was  to 
be  mads  had  yet  accepted  it,  an  action  might,  upon  obvious 
grounds,  be  maintained,  either  upon  the  special  contract  with 
a dispensation  of  the  condition  alleged,  or  on  an  implied  con- 
tract to  pay  for  it  according  to  its  value.” 

The  hoists  in  this  case  were  independent  chattels,  capable 
of  being  removed  without  damage  to  the  warehouses  in 
which  they  were  put  up.  The  defendant  cannot  well  dis- 
pute this,  when  his  architects  require  the  plaintiffs  to  re- 
move the  hoists  first  erected,  and  to  replace  them  by  others, 
and  the  defendant,  in  his  evidence,  says  : “ The  hoists  can 
be  taken  away  at  pleasure.  * * If  Mr.  Hamilton  had 

moved  them  away,  I should  have  put  in  others  ; I think  I 
told  him  to  take  them  away  six  or  seven  times.” 
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The  difference  in  Munro  v.  Butt  is  obvious.  There  the 
work  sued  for  was  done,  (not  in  accordance  with  an  existing 
contract),  on  defendant’s  own  house,  and  it  was  held  that 
his  taking  possession  of  his  own  house  was  no  acceptance  of 
work  done  upon  that  house,  and  incorporated  with  it.  Here 
there  was  a continuous  use  of  a chattel,  which  might  be  re- 
moved at  any  time. 

I think,  therefore,  on  the  whole  case,  that  the  absence  of 
any  proof  that  the  architect  was  satisfied  is  unimportant, 
because  I am  of  opinion  that  there  was  evidence  from  which 
the  jury  might  fairly  infer  a new  contract,  and  an  acceptance 
of  the  performance  thereof  by  the  defendant. 

My  conclusion  is,  that  the  appeal  should  be  allowed,  and 
that  the  plaintiffs  should  have  judgment  on  their  verdict. 

Stkong,  J. — I am  of  opinion  that  the  plaintiffs’  case  en- 
tirely fails  so  far  as  it  is  founded  on  the  special  contract  con- 
tained in  their  letter  to  Messrs  Smith  & Gemmell,  dated 
the  8th  of  February,  1871. 

They  were  bound  by  the  express  terms  of  that  agreement 
to  shew,  as  a condition  precedent  to  t heir  right  to  recover 
on  it,  that  they  had  completed  the  work  to  the  satisfaction  of 
the  architects ; and  of  this,  so  far  as  I can  find,  there  is  no 
evidence. 

The  plaintiff,  Wm.  Hamilton,  jun.,  indeed,  in  his  evidence, 
disproves  it ; for  he  says,  “ I cannot  say  that  Messrs.  Smith 
and  Gemmell  were  entirely  satisfied  with  the  work.” 

Mr.  Smith,  the  architect,  called  by  the  plaintiffs,  also  says  : 
“ I did  not  examine  them  after  the  wheels  were  altered. 
* * The  hoists  were  never  to  my  satisfaction  or  to  that 

of  my  partner,  so  far  as  I know.”  And  again  : “ The  hoists 
were  not  satisfactory  to  me.” 

So  that  not  only  have  the  plaintiffs  failed  to  establish  that 
they  are  within  the  terms  of  the  contract,  but  their  own 
witnesses  prove  the  contrary. 

The  law  on  this  class  of  contracts,  where  work  is  to  bo 
done  to  the  satisfaction  of  a third  person,  an  architect  or 
engineer,  for  instance,  or  only  to  be  paid  for  on  the  certificate 
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of  such  third  person,  is  well  stated  by  Lord  Chelmsford,  in 
Scott  v.  Corporation  of  Liverpool,  3 DeGr.  & J.  334.  The 
result  being  that  where,  as  in  the  present  case,  work  is  to  be 
performed  or  an  article  manufactured  subject  to  the  ap- 
proval or  certificate  of  a third  party,  the  approval  or 
certificate  must  either  be  obtained  or  shewn  to  be  fraudu- 
lently withheld,  in  order  to  entitle  the  party  performing  the 
work  or  services  to  any  right  of  action. 

I do  not  agree  that  it  is  sufficient,  where  the  requirement 
of  the  contract  is,  that  the  work  shall  be  performed  to  the 
“ satisfaction  ” of  an  architect,  to  shew  that  the  work  is 
reasonably  sufficient:  the  parties  have  chosen  to  put  them- 
selves on  the  judgment  of  an  arbiter,  by  whose  decision  they 
must  abide. 

But  even  were  this  otherwise,  it  could  make  no  difference 
here ; for  even  granting  that  the  Court  below  were  wrong  in 
the  construction  which  they  put  on  the  contract,  as  to  the 
meaning  of  the  word  “ capacity,”  and  that  the  learned 
judge  who  tried  the  cause  was  right  in  his  original  view, 
something  more  than  mere  strength  to  lift  2,000  pounds  was 
required  before  these  hoists  could  be  said  to  be  reasonably 
sufficient,  namely,  that  they  should  be  capable  of  being 
worked  by  an  application  of  motive  power,  which  could  be 
readily  and  conveniently  obtained.  It  never  could  have 
been  the  intention  of  these  parties  that  the  plaintiffs  should 
be  considered  as  fulfilling  their  contract  if  they  furnished 
hoists  of  a strength  to  sustain  a weight  of  2,000  pounds, 
but  of  such  a construction  as  to  require  a steam  engine  with 
a power  equal  to  that  of  four  horses  to  raise  it;  and  I think 
the  evidence  shews  that  the  hoists  supplied  by  the  plaintiffs 
were  not  capable  of  being  worked  by  a reasonable  applica- 
tion of  power. 

But  in  my  view,  taking  the  word  u capacity”  to  mean 
strength  only,  as  Mr.  Justice  Gralt  first  held,  and  in  which 
construction  I agree,  there  would  have  been  a very  important 
defect  in  the  contract,  as  regards  the  protection  of  the  de- 
fendant, if  it  were  not  that  the  provision  requiring  the  work 
to  be  done  to  the  architect’s  satisfaction  was  to  be  found  in  it. 
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This  judgment  of  the  architects,  I take,  was  intended  by 
the  parties  to  stand  in  the  place  of  any  specification  as  to 
power,  and  I read  the  contract  as  though  it  had  in  express 
terms  provided  that  the  hoists  were  to  be  of  sufficient  strength 
to  raise  2,000  pounds,  with  such  power  as  the  architects 
thought  reasonable.  To  substitute  the  opinion  of  a jury  for 
that  of  Messrs.  Smith  & Gemmell  would  be  to  force  upon 
the  defendant  a contract  he  never  entered  into  or  intended 
to  enter  into. 

The  result  is  that,  in  my  judgment,  there  was  not  the 
slightest  evidence  to  be  left  to  the  jury  of  performance  of 
the  express  contract. 

Then  arises  the  question  principally  dealt  with  in  the 
judgment  of  the  learned  Chief  Justice  in  the  Court  below — 
did  the  conduct  of  the  defendant,  in  his  mode  of  dealing 
with  the  hoists,  after  the  alterations  in  December,  afford  evi- 
dence of  acceptance  sufficiently  strong  to  be  left  to  the  jury 
under  the  indebitatus  count  for  goods  sold  ? In  other  words, 
there  being  no  performance  of  the  express  contract,  were 
the  circumstances  sufficient  to  warrant  the  judge  in  leaving  it 
to  the  jury  to  imply  a new  contract  ? 

Upon  this  part  of  the  case  I have  felt  much  doubt.  Had 
the  facts  been  that  the  hoists  having  beep  altered  and  the 
wheels  replaced  in  December,  with  the  knowledge  of  the  de- 
fendant, were  afterwards,  with  his  assent,  used  by  his  tenants 
until  the  fire  on  the  14th  of  February,  without  any  dissatis- 
faction having  been  expressed  by  the  defendant  and  com- 
municated to  the  plaintiffs,  I should  have  been  inclined  to 
think  there  was  a case  for  the  consideration  of  the  jury. 
There  would  then,  in  my  judgment,  have  been  a state  of 
things  which,  without  amounting  to  direct  proof,  would  have 
justified  the  jury  in  drawing  the  inference  that  the  defendant 
had  accepted  these  machines  as  altered.  I find,  however, 
from  the  evidence  that  the  complaints  of  the  insufficiency  of 
the  work  did  not  come  to  an  end  when  the  alteration  vvas 
completed  in  December,  for  one  of  the  plaintiffs,  Mr.  Ham- 
ilton, jun.,  most  distinctly  states  the  contrary  to  have  been 
the  fact.  He  says  : “ There  were  the  same  complaints 
41 — YOL.  XXIV.  C.P. 
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afterwards,’’  meaning  after  the  wheels  were  changed  in 
December. 

The  question,  then,  is  reduced  to  this : Is  the  defendant 
to  be  concluded  by  the  use  which,  with  his  sanction,  his  ten- 
ants made  of  the  hoists  in  spite  of  his  objection  to  accept 
them,  expressed  to  the  plaintiff?  The  acts  and  conduct  of 
a party,  which  give  rise  to  presumption  of  intention,  are,  I 
take  it,  always  susceptible  of  explanation  by  the  express 
declarations  and  protestations  of  the  same  party  with 
reference  to  the  subject  matter,  and  these  latter  may  be  so 
clear  and  definite  as  entirely  to  neutralize  what  would 
otherwise  be  a just  inference  from  the  conduct  unexplained. 

I gather  from  the  evidence  that  there  was  not,  after  De- 
cember, merely  one  complaint,  and  after  that  a use  of  the 
hoists  without  any  further  expression  of  dissatisfaction,  but 
that,  on  the  contrary,  the  complaints  were  continued  from 
time  to  time.  This  being  so,  I think  it  cannot  be  said  that 
the  mere  use  by  the  tenants  of  these  machines,  which  totally 
failed  to  meet  the  requirements  of  the  contract,  and  which 
were  ill  adapted  for  the  purposes  for  which  they  were  intended, 
and  which,  moreover,  it  was  for  the  plaintiffs  and  not  for  the 
defendant  to  remove  from  the  defendant’s  premises,  accom- 
panied, as  it  was,  by  the  complaints  mentioned,  constitutes  any 
evidence  of  a case  against  the  defendant  as  having  waived  the 
special  contract  and  purchased  as  on  a quantum  meruit.  By 
the  complaints,  which  were  from  time  to  time  made,  I consider 
the  defendant  as  giving  the  plaintiffs  to  understand  that  he 
considered  the  machines  to  be  still  their  chattels,  and  accom- 
panied with  such  notice,  the  act  of  user  became  quite 
immaterial. 

In  ray  opinion  there  was  no  evidence  proper  to  be  left  to 
the  jury  of  the  acceptance  by  the  defendant  of  the  chattels 
in  question,  and  therefore  I think  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Burton,  J. — The  question  upon  this  appeal  is,  whether 
there  is  any  evidence  upon  which  the  jury  might  reasonably 


HAMILTON  ET  AL.  V.  MYLES. 


323 


have  acted  to  support  a recovery  on  a quantum  meruit ,. 
it  being  conceded  on  the  argument  that  the  plaintiffs  were 
not  entitled  to  recover  on  the  special  contract. 

My  first  impression  was,  that  the  case  was  not  distinguish- 
able from  Munro  v.  Butt , 8E.  & B.  738,  cited  by  Mr.  Harrison, 
and  relied  upon  by  the  Gourt  below  ; but  after  hearing  the 
argument  of  counsel,  and  giving  the  matter  further  con- 
sideration, I have  come  to  the  conclusion  that  the  cases  are 
not  parallel,  and  that  there  was  evidence  offered  in  this  case 
which  the  Judge  could  not  properly  withhold  from  the  jury, 
and  upon  which  it  was  competent  for  them  to  return  a 
verdict  in  favor  of  the  plaintiffs  for  the  value  of  the  work  done. 

In  the  case  relied  on  the  work  was  of  such  a nature  that 
it  could  not  be  rejected.  The  materials  had  been  worked 
into  the  corpus  of  the  defendant’s  own  property  and  it  was 
not  in  his  power  to  return  them,  so  that  having  no  option  in 
accepting  them  he  was  not  necessarilvliable  for  the  value.  As 
Lord  Campbell  remarked  in  delivering  judgment,  what  was 
the  owner  of  the  house  under  such  circumstances  to  do  ? It 
might  be  very  essential  for  him  to  occupy.  Under  such  a 
state  of  facts  it  would  have  been  contrary  to  all  reason  to 
construe  the  mere  possession  into  a waiver  of  the  conditions  of 
the  special  contract  or  the  creation  of  a new  one  ; but  in  the 
case  of  a portable  article,  one  that  can  be  removed  without 
injury  to  the  other  work  done  upon  the  building,  it  is  prac- 
ticable for  the  defendant  to  repudiate  and  to  throw  the  article 
back  upon  the  hands  of  the  manufacturers. 

It  was  contended  that  the  hoists  which  were  the  subject  of 
the  suit  in  this  case  might  be  considered  as  part  of  the  realty. 
It  is  quite  true  that  in  some  sense,  and  under  certain  circum- 
stances they  might  have  been  so  considered,  but  they  could 
scarcely  be  regarded  in  that  light  as  between  these  parties ; 
on  the  contrary  we  find  the  defendant  treating  them  as 
chattels  and  directing  their  removal  when  disapproved  by 
the  architect  in  August,  1871.  They  were  made  under 
another  and  distinct  contract  from  that  under  which  the 
building  was  erected,  and  although  an  essential  convenience 
to  a warehouse,  they  were  not  incorporated  wTith  the  other 
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work,  but  were  readily  removable  without  injury  to  the 
structure  of  the  building. 

No  mere  user  of  the  house  for  any  length  of  time  would, 
in  the  case  referred  to,  in  itself  have  afforded  any  evidence, 
either  of  waiver  or  of  a new  implied  contract.  Something 
more  was  required,  although  as  remarked  by  Lord  Campbell, 
if  the  defendant  there  had  used  any  language  or  done  any 
act  from  which  acquiescence  on  his  part  might  have  been 
reasonably  inferred  the  case  would  have  been  been  different. 

Here  the  defendant  had  the  option  to  return  the  articles 
upon  the  hands  of  the  manufacturers,  as  he  had  proposed  to 
do  before  the  alterations  were  made,  and  to  supply  them  from 
another  quarter,  but  he  adopts  a different  course,  and  allows 
them  to  remain  upon  the  premises,  with  the  knowledge  that 
they  were  in  daily  or  hourly  use  by  the  tenants,  and  were 
liable  to  deterioration  and  injury.  It  was  admitted  by  the 
learned  counsel  for  the  defendant  that  a continuous  use  by 
the  tenants  under  such  circumstances,  for  a longer  period, 
say  for  five  or  six  months,  would  have  raised  a presumption  of 
acceptance  or  waiver  on  his  part.  If  that  be  so,  cadit  qusestio , 
as  it  seems  to  me  ; it  is  merely  a question  of  degree,  and  taken 
in  connection  with  the  fact  that  on  his  first  disapproval  he 
had  directed  their  removal  in  writing,  whilst  on  the  last 
occasion  of  their  being  tested  he  had  contented  himself  with 
some  expressions  merely  cf  dissatisfaction,  not  so  much  with 
the  workmanship,  or  that  they  were  not  in  accordance  with 
the  models  of  his  own  selection,  but  amounting  rather  to  a 
feeling  of  disappointment  that  they  had  not  come  up  to  his 
expectations  in  working  with  the  ease  he  had  anticipated — 
I say  taking  these  circumstances  in  connection  with  his  sub- 
sequent action  of  leaving  the  country  with  the  avowed  in- 
tention of  being  absent  for  months,  and  with  the  knowledge 
that  the  hoists  were  in  daily  use  by  the  tenants,  and  would  be 
so  used  during  his  absence,  he  can  scarcely  complain  if  these 
facts  are  left  to  a jury  as  some  evidence  of  his  having  with- 
drawn his  objection,  and  agreed  to  accept  them  ; and  I en- 
tertain a very  strong  opinion  that  it  would  not  have  been 
proper  to  withhold  them  from  the  consideration  of  the  jury, 
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that  they  were  properly  submitted  to  them,  and  that  the 
appeal  therefore  should  be  allowed. 

Patterson,  J. — The  rule  nisi  in  this  case  asks  for  a non- 
suit on  the  leave  reserved,  the  grounds  taken  at  the  trial  being 
that  the  work  was  not  done  to  the  satisfaction  of  the  archi- 
tects, and  that  there  was  no  evidence  from  which  the  Court  will 
imply  any  other  contract  than  the  written  contract;  and  it  asks, 
in  the  alternative,  for  a new  trial,  on  the  law  and  evidence, 
and  for  misdirection  of  the  learned  Judge  who  tried  the  cause 
in  his  construction  of  the  words,  “ capable  of  raising  a 
weight  of  2,000  pounds  without  risk.” 

The  rule  was  made  absolute  for  a nonsuit. 

The  plaintiffs  appeal  on  the  grounds  that  the  nonsuit  was 
improper,  as  there  was  evidence  for  the  jury,  and  that  there 
was  no  misdirection,  and  they  contend  the  verdict  should 
therefore  stand. 

The  defendant  states  his  reasons  against  the  appeal,  all  of 
which  are  directed  to  the  maintenance  of  the  nonsuit.  He 
does  not  ask  to  have  the  rule  made  absolute  for  a new  trial  in 
the  event  of  a nonsuit  being  disallowed. 

In  the  view  I take  of  this  case,  it  is  immaterial  whether 
this  Court  has  power,  under  sec.  11  of  the  Act  respecting  the 
Court  of  Error  and  Appeal,  to  order  a new  trial  on 
this  appeal,  or  whether  that  branch  of  the  rule  should 
be  disposed  of,  if  necessary,  by  the  Court  below,  as  seems 
to  have  been  considered  pioper  in  Betts  v.  Menziesy 
1 E.  & E.  990,  as  I am  of  opinion  the  verdict  should  stand, 
and  the  rule  should  be  discharged. 

The  learned  Judge  who  tried  the  cause  left,  as  I under- 
stand from  his  notes,  two  questions  to  the  jury,  namely, 
whether  the  hoists  were  to  the  satisfaction  of  the  architects, 
and  whether  the  defendant  ever  accepted  the  hoists.  The 
verdict  being  for  $500  only,  while  the  contract  price  was 
$700,  probably  indicates  that  the  jury  found  on  the  latter 
branch  of  the  charge. 

The  only  question,  on  this  motion  for  a nonsuit,  is,  was 
there  evidence  for  the  jury  ? 
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In  my  opinion  there  was  evidence  on  both  branches. 

I think  the  verdict  is  clearly  sustained  by  evidence,  if 
given  as  quantum  valebat ; and  that  the  evidence  would 
have  justified  a verdict  for  $700  on  the  basis  of  the  contract. 

My  view  of  the  contract  agrees  rather  with  that  taken  by 
the  learned  Judge  at  the  trial,  than  with  that  in  which  he 
concurred  in  banc.  No  specification  for  the  construction  of 
the  machines  appears  to  have  been  prepared  by  the  archi- 
tects. They  merely  invite  tenders  for  “ the  machinery,  iron 
work,  wood-work,  and  ropes  required  for  an  iron  hoisting 
machine,  capable  of  raising  2,000  pounds  without  risk,  one 
of  which  is  to  be  erected  in  each  store  and  left  in  complete 
working  order.” 

The  plaintiffs  head  their  tender  as  follows:  “ We  hereby 
agree  to  make  and  complete  in  a good,  workman-like  manner 
the  following  iron-work  in  the  erection  of  four  stores  on 
Front  Street  for  William  Myles,  according  to  plans  and 
specifications  furnished  by  yourselves,  and  to  complete  the 
same  to  your  entire  satisfaction  as  follows:”  Giving  then 
their  prices  for  iron  columns,  gratings,  girders,  &c.,  for 
which  there  must  necessarily  have  been  specifications  ; and 
offering  to  construct  four  iron  hoisting  machines,  with  iron 
wheels,  iron  guides,  iron  chain  tested  to  five  tons,  double 
purchase,  and  complete,  in  good  working  order,  same  as  R. 
Lewis  & Son,  and  John  Torrance  k Co.,  for  $1,120  ; or  four 
hoisting  machines,  complete  and  in  good  working  order,  with 
wooden  rope-wheel  and  ropes,  same  as  Frank  Smith  & Co., 
John  Smith,  Thomson  k Burns,  and  others,  for  $700.  The 
absence  of  specifications  for  these  machines  is  supplied  by 
reference  to  existing  machines  as  models  ; and  the  last  named 
offer  is  accepted. 

It  appears  that  the  hoists  of  Frank  Smith  k Co.,  &c.,  had 
iron  rope-wheels,  and  not  wooden  ones. 

The  contract,  therefore,  as  I understand  it,  was  to  make 
machines  similar  to  those  named,  except  that  the  rope-wheels 
were  to  be  of  wood.  I am  not  satisfied  that  the  2,000  pounds 
capacity  formed  any  element  in  the  contract,  either  as  an 
essential  term  or  as  a warranty.  But,  assuming  it  to  have 
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done  so,  I think  its  import  was  correctly  explained  to  the 
jury.  I see  no  ground  for  adding  to  the  words  used  by  the 
parties,  or  for  reading  those  words  in  any  but  their  ordinary 
sense.  I cannot  read  the  words  44  without  risk  ” as  equiva- 
lent to  the  very  indefinite  expression  44  with  ease”  which  Mr. 
Smith,  the  architect,  substitutes  for  them  in  his  letter  of  31st 
August.  1871 ; or  as  meaning  anything  more  than  that,  when 
•the  machine  is  used  for  raising  a weight  of  2,000  pounds, 
there  must  be  no  risk  of  danger  to  the  persons  employed 
about  it,  or  of  damage  to  the  goods  being  raised,  or  to  the 
machine  itself.  I cannot  import  a stipulation  that  the  weight 
is  to  be  raised  by  four  men,  or  five  men,  or  by  any  stated 
power. 

The  contract  seems  to  me  not  unlike  that  in  Parson  v. 
Sexton , 4 C.  B.  899,  in  which  the  defendant’s  foreman 
having  seen  an  engine  which  the  plaintiff  had  to  sell,  the 
plaintiff  offered  in  writing  to  44  provide  a fourteen  horse 
engine  and  the  defendant  agreed  in  writing  to  purchase 
44  a certain  fourteen  horse  engine,  which  our  foreman  has 
inspected.”  It  was  there  held  that  the  defendant  had  pur- 
chased the  specific  engine,  and  could  not  reject  it  because  it 
was  not  of  fourteen  horse  power;  and  that,  assuming  that 
there  was  a warranty  as  to  its  power,  and  that  the  warranty 
was  broken,  that  was  no  answer  to  the  action,  although  it 
might  be  used  in  reduction  of  the  price,  or  made  the  subject 
matter  of  a cross  action. 

The  cases  of  Chanter  v.  Hopkins , 4 M.  & W.  399,  and 
Ollivant  v.  Bayley,  5 Q.  B.  288,  shew  that  an  order  to  make 
a machine  of  a specified  kind  is  the  same  in  principle  as  an 
order  for  a specific  machine  already  made. 

The  evidence  on  the  plaintiff’s  part  of  the  capacity  of 
these  machines  is  principally  that  of  the  witnesses  Martin 
and  Blake.  The  former  says  : 44  The  hoists  were  capable  of 
raising  more  than  2,000  pounds  without  risk.  Five  good 
men  would  do  it.”  And  the  latter  says  : 44  They  were 
capable  of  raising  2,000  pounds  without  risk,  by  putting  on 
four  or  five  men.” 

It  was  distinctly  shewn,  and  scarcely,  if  at  all,  contra- 
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dieted,  that  after  the  enlargement  of  the  wheels  in  Decem- 
ber, 1871,  the  machines  were,  with  the  difference  of  the 
wooden  wheel,  like  the  agreed  models,  as  the  latter  were  at 
the  date  of  the  contract  and  before  any  change  had  been 
made  in  them,  such  as  the  witness  Lavender  speaks  of. 

Mr.  Maclennan  referred  to  the  defendant’s  evidence  to 
shew  that  the  machines  had  been  left  incomplete,  because 
the  holes  in  the  floor  had  not  been  altered  after  the  enlarge- 
ment of  the  wheels.  But  I find  nothing  stated  to  shew  that 
any  alteration  was  necessary,  or  that  it  was  any  part  of  the 
plaintiffs’  duty  to  adapt  the  building  to  the  machines. 

There  would,  therefore,  have  been  no  difficulty  in  finding 
on  the  evidence  that  the  machines  were  constructed  as 
agreed.  Was  there  evidence  that  they  were  completed  to 
the  entire  satisfaction  of  the  architects  ? I think  there  was, 
and  that  the  learned  judge  properly  directed  the  jury  that 
“ the  question  of  the  architect’s  certificate  need  not  engage 
their  attention  beyond  saying  whether  the  hoists  were  to  the 
satisfaction  of  the  architects.” 

The  contract  does  not  require  from  the  architects  a certi- 
ficate in  writing,  or  any  certificate,  to  shew  their  satisfac- 
tion. All  that  is  necessary  is  that  they  shall  be  satisfied. 
The  contract  will  not  be  extended  in  this  respect  beyond  its 
express  provisions  : Roberts  v.  Watkins,  14  C.  B.  N.  S.  592. 
Neither  is  there  any  power  given  to  the  architects  to  construe 
the  contract.  They  must  be  taken  to  read  it  according  to  its 
true  legal  construction  ; and  we  must  treat  it  on  the  prin- 
ciple expressed  by  Sir  Fitzioy  Kelly  in  giving  judgment 
in  Roberts  v.  Bury  Commissioners , L.  R.  5 C.  P.  310,  at 
page  331 : “ We  are  not  to  assume  a jurisdiction  which  we  do 
not  possess,  to  mitigate  the  hardship  upon  contractors  of 
clauses,  however  oppressive,  which  are  sometimes,  and  indeed 
most  commonly,  introduced  into  agreements  of  this  nature  ; 
but  we  must  take  care  also  not  to  add  to  their  severity,  and 
to  the  injustice  which  they  are  often  the  means  of  inflicting 
upon  a contractor,  by  imagining  stipulations  which  are  not 
to  be  found  in  the  contract,  and  which  parties  have  never 
entered  into  or  contemplated.” 
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These  architects,  Messrs.  Smith  & Gremmell,  were  to  be 
satisfied,  not  that  the  hoists  were  such  as,  upon  their  erro- 
n ous  reading  of  the  contract,  they  thought  they  should  be, 
but  that  they  were  such  as  the  plaintiffs  were  bound  to  make. 
Whether  they  were  so  satisfied  was  a question  of  fact  to  be 
found  by  the  jury  from  any  proper  evidence.  In  the  absence 
of  a stipulation  requiring  it,  it  cannot  be  insisted  that  the 
satisfaction  can  only  be  proved  by  an  express  certificate  or 
formal  statement. 

Where  such  a certificate  is  stipulated  for,  its  production  is 
usually  a condition  precedent  to  the  right  of  action.  In  such 
a case,  although  an  architect,  or  other  referee,  might  give  his 
testimony  at  the  trial  that  work  was  done  to  his  satisfaction, 
and  that  he  had  always  been  satisfied  with  it,  though  he 
had  noc,  before  action,  certified  that  he  was  satisfied  ; yet 
for  want  of  such  certificate  the  plaintiff  would  be  nonsuited. 
Harsh  as  this  rule  seems,  it  is  well  established ; but  it  will 
only  be  applied  when  parties  have  by  the  terms  of  their 
contract  brought  themselves  within  it. 

If,  in  the  present  case,  the  agreement  to  do  the  work  to 
the  satisfaction  of  the  architects  includes  an  agreement  that 
those  gentlemen  shall  expressly  say  that  they  are  satisfied,, 
then  such  a declaration  of  satisfaction  becomes  a condition 
precedent,  and  the  plaintiffs  must  shew,  at  the  peril  of  a 
nonsuit,  not  only  that  the  architects  were  satisfied,  but  that, 
before  action,  they  had  said  so.  To  hold  any  such  express 
declaration  necessary  would  be  importing  into  the  contract  a 
term  which  is  not  found  there. 

I understand  from  the  reports  of  Parkes  v.  Grreat  Western 
R.  W.  Co.,  6 Jur.  638  ; Parson  v.  Sexton , 4 C.  B.  899,  and 
Grrafton  v.  Eastern  Counties  R.  W.  Co.,  8 Ex.  699, 
that  in  those  cases  the  question  of  satisfaction  was  treated 
simply  as  a question  of  fact  necessary  to  be  shewn,  but  not 
necessarily  proved  in  any  particular  way.  I refer  also  to 
the  judgment  delivered  by  Crompton,  J.,  in  Braunstein  v. 
Accidental  Death  Insurance  Co.,  1 B.  & S.  782. 

We  inquire,  then,  what  was  the  evidence  of  this  work 
being  done  to  the  satisfaction  of  Messrs.  Smith  & Gemmell 
42 — YOL.  XXIY.  C.P. 
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— bearing  in  mind  that  they  were  to  be  satisfied  not  with  the 
machines,  but  with  the  performance  of  the  contract  as  pro- 
perly construed ; just  as  in  Ripley  v.  Lordan,  6 Jur.  N.  S. 
1078,  a machine  was  to  be  made  to  the  approval  of  a Mr. 
Jeffries;  and  it  was  held  that  the  approval  was  to  be  only 
of  the  workmanship,  not  of  the  machine  as  being  fit  for  the 
purpose  intended;  and,  as  in  Pa? son  v.  Sexton , the  last  in- 
stalment was  not  payable  till  the  defendants  were  “satisfied 
with  the  work  as  per  agreement;”  and  it  was  held  that  this 
stipulation  referred  to  the  work  of  the  plaintiffs  in  erecting 
the  engine,  and  not  to  the  engine  itself. 

It  is  true  that  Mr.  Smith  says  in  his  evidence  that  he 
never  was  satisfied  with  the  hoists  ; and  that,  as  far  as  he 
knew,  his  partner,  Mr.  Gemmell,  never  was.  But  Mr.  Smith 
shews  distinctly  that  his  dissatisfaction  was  with  the  opera- 
tion of  the  machines,  what  he  calls  their  lifting  power,  and 
that  he  speaks  with  reference  to  his  construction  of  the  con- 
tract, that  they  should  be  capable  of  raising  2,000  pounds 
with  the  power  of  four  men. 

In  one  particular  the  machines,  as  at  first  made,  were  not 
like  the  model,  viz.,  in  the  size  of  the  rope-wheel.  This  was 
remedied  some  time  in  December.  Whether  the  size  of  the 
wheel  was  ever  made  the  subject  of  specific  complaint,  or 
only  covered  by  the  general  complaints,  which  were  ulti- 
mately expressed  in  the  letter  of  31st  August,  is  not  very 
clear ; but  all  other  complaints  seem  to  have  related  to  the 
want  of  power,  not  to  defective  construction  or  insufficient 
materials.  Mr.  Smith  says,  amongst  other  things,  that  he 
wrote  the  letter  of  the  31st  August  at  the  request  of  the  defen- 
dant, because  his  tenants  complained  that  the  hoists  would 
not  do  the  work : that  he  did  not  examine  the  machines 
after  the  wheels  were  altered : that  he  heard  no  complaints 
after  that ; and  that  he  found  no  fault  with  the  workmanship. 

Now,  considering  that  the  work  was  done  under  the  eye 
of  the  architects  ; and  that  the  only  complaints  were  of 
something  outside  of  the  contract  altogether,  and  that  the 
dissatisfaction  stated  in  evidence  is  entirely  put  on  the  same 
foreign  ground,  or  is  stated  in  terms  from  which  the  j ury 
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may  reasonably  so  understand  it ; I tliink  it  impossible  to  say 
that  there  was  no  evidence  that  the  contract  wTork  was  done 
to  the  satisfaction  of  the  architects. 

On  the  indebitatus  counts  I agree  that  there  was  evidence 
of  acceptance. 

It  is  of  course  immaterial  whether  the  acceptance  is  of 
such  a character  as  to  include  a waiver  of  any  defects  in  the 
fulfilment  of  the  contract,  and  so  to  entitle  to  the  contract 
price,  or  merely  an  acceptance  of  the  work  as  it  is,  creating 
an  implied  contract  to  pay  its  value. 

These  machines  are  movable.  The  defendant  says  they 
can  be  taken  away  at  pleasure,  and  he  speaks  of  repeated 
notices  to  the  plaintiffs  to  take  them  away.  This  distin- 
guishes the  case  from  Munro  v.  Butt , 8 E.  & B.  738,  which 
is  relied  on  by  the  respondent.  It  is  no  doubt  true,  as 
stated  in  the  judgment  appealed  from,  that  the  machines 
“ would  be  considered  in  a sense  as  part  of  the  realty,  for 
example,  as  between  mortgagor  and  mortgagee  of  a ware- 
house but  the  question  cannot  turn  on  their  legal  character 
as  realty  or  personalty.  The  rule  stated  in  Munro  v.  Butt , 
8 E.  & B.  738,  will  equally  apply  to  work  done  on  a chattel, 
as,  e.  g.  fitting  up  the  cabin  of  a steamboat. 

The  question  is  not  whether  in  law  the  machines  have 
become  part  of  the  realty;  but  whether,  as  a matter  of  fact, 
they  are  made  part  of  the  defendant’s  land  in  such  a manner 
as  to  deprive  his  possession  of  them  of  the  significance  as  a 
fact  in  evidence  which  it  would  otherwise  have.  I do  not 
understand  Munro  v.  Butt  to  decide  anything  more  than 
that  the  fact  of  possession  of  a building  erected  on  one’s 
land,  or  of  repairs  made  on  one’s  building,  is  not  of  itself 
evidence  of  acceptance.  At  the  trial  of  Roberts  v.  Watkins , 
as  noted  in  the  report  in  14  C.  B.  N.  S.  592,  Sir  Wm.  Erie 
was  of  opinion  that  the  taking  possession  of  a house  dispensed 
with  the  certificate  of  satisfaction  from  the  architect,  which 
opinion  he  expressed  after  referring  to  Munro  v.  Butt. 

In  the  present  case  there  was  more  than  mere  possession 
of  the  buildings  containing  the  machines.  There  was  the 
user  of  the  machines,  and  there  was  other  evidence.  Had 
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the  question  arisen  prior  to  the  letter  of  31st  August,  1871, 
or  even  prior  to  the  alteration  made  in  December  of  that 
year,  the  evidence  of  user  could  not  have  gone  to  the  jury 
without  the  evidence  that  the  machines  were  not  yet  like  the 
agreed  models  ; that  the  defendant  was  frequently  complain- 
ing, and  that  the  plaintiffs  admitted  their  liability  to  do  more, 
and  did  not  insist  on  acceptance  until  they  should  have  fitted 
them  with  wheels  of  the  proper  size.  In  that  case  it  might 
have  been  a question  whether,  upon  the  whole  evidence  as  it 
would  have  been  presented,  the  jury  could  reasonably  have 
come  to  the  conclusion  that  acceptance  wras  proved  ; and  it 
might  have  been  held,  on  the  principle  stated  in  WJieelton  v. 
Hardisty , 8 E.  & B.  232,  and  recognized  in  Ryder  v. 
Wombwell , L.  R.  4 Ex.  32,  and  other  late  cases,  including 
Campbell  v.  Hill , in  this  Court,  23  C.  P.  473,  that 
there  wTas  not  any  proper  evidence  of  acceptance  for  the 
jury.  But  after  the  alteration  the  case  is  very  different;  the 
plaintiffs  had  then  made  the  machines  like  the  models,  or 
claimed  that  they  had  done  so.  As  far  as  shewn  to  us  they 
had  no  intention  of  making  any  further  alterations,  but  meant 
to  insist  on  their  right  to  payment.  The  circumstance  that 
this  action  was  commenced  some  davs  before  the  fire  removes 
the  inference  that  further  work  was  intended.  The  defendant 
says  that  he  was  told  in  December  that  the  hoists  were  all 
finished  and  that  he  then  tried  them.  Before  the  alteration 
he  had  been  persistent  in  complaining.  He  had  directed  the 
letter  of  31st  August  to  be  written,  ordering  the  defective 
machines  to  be  taken  away  and  others  substituted.  He  says 
that  between  June  and  December,  he  had  told  the  plaintiffs 
six  or  seven  times  to  take  them  away.  Once  he  says  he  told 
the  men  so  in  Mr.  G-emmell' s presence.  But  he  does  not  say, 
nor  does  any  witness  say,  that  after  the  alterations  he  made 
any  complaints,  or  that  the  order  to  remove  the  machines  was 
ever  repeated  after  the  alterations  were  undertaken.  The 
defendant  does  indeed  say,  and  so  does  one  of  the  plaintiffs, 
that  the  complaints  continued,  but  by  that  I understand 
only  that  the  tenants  continued  to  grumble  at  the  want 
of  power,  particularly  as  Mr.  Smith  the  architect  says  he 
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heard  no  complaints.  If  the  circumstance  of  the  defendant’s 
leaving  for  the  South  on  the  2nd  January  has  any  bearing  at 
all  it  is  not  evidence  of  his  dissatisfaction  with  things  as  he 
left  them. 

There  is  abundant  evidence  that  the  tenants  used  the  hoists 
with  the  defendant’s  assent  and  authority.  He  says,  <(  The 
tenants  from  the  time  they  went  in  continued  to  use  the  hoists 
up  to  the  time  of  the  fire.  We  had  to  continue  to  use  them.” 
The  necessity  for  using  the  hoists  can  only  have  been  to  avoid 
the  inconvenience  to  the  tenants  of  being  without  hoists,  or 
the  loss  to  the  defendant  of  being  without  tenants.  If 
damage  had  accrued  from  these  causes,  by  reason  of  the 
plaintiffs’  default,  the  defendant  would  have  had  his  remedy. 
But  if  rather  than  risk  such  damages  he  preferred  using  the 
hoists,  he  can  scarcely  say  that  he  was  merely  in  possession 
of  his  building,  as  in  the  case  of  Munro  v.  Butt. 

This  question,  namely,  whether  there  is  evidence  reason- 
ably sufficient  to  go  to  the  jury,  must  frequently  give  rise  to 
differences  of  opinion,  as  illustrated  by  the  recent  decision 
of  the  house  of  Lords,  (which  as  yet  has  only  reached  us 
through  the  Weekly  Notes),  reversing  the  judgments  of  both 
the  Queen’s  Bench  and  the  Exchequer  Chamber  in  Bridges 
v.  Directors , $c.,  of  North  London  R.  W.  Co .,  L.  R.  9 Q.  B. 
377  (a.) 

In  the  present  case  I cannot  say  that  I have  any  doubt 
that  there  was  evidence  for  the  jury,  and  that  the  verdict 
ought  to  stand. 

Appeal  allowed. 


(a)  Since  reported,  in  L.  R.  7 H.  L.  213. 
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MICHAELMAS  TERM,  38  VIC.,  1874. 

From  November  16th  to  December  6th. 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J., 
“ John  Wellington  Gwynne,  J. 
“ Thomas  Galt,  J. 


Wood  y.  The  Ontario  and  Quebec  R.  W.  Co. 

II.  W.  Co. — Employment  of  agent— Contract  under  seal. 

Held , under  34  Viet.  ch.  48,  the  Act  incorporating  the  Ontario  and  Quebec 
R.  W.  Co.,  and  the  Railway  Act  of  1868,  that  the  defendants  were  em- 
powered to  appoint  an  agent  to  negotiate  for  and  obtain  municipal  aid, 
and  that  for  that  purpose  a resolution  of  the  board  of  directors,  or  any 
entry  or  minute  in  their  record  of  proceedings  would  have  been  sufficient, 
without  the  formality  of  a by-law  or  the  seal  of  the  company. 

The  plaintiff  sued  defendants  for  services  performed  by  him  as  their  agent 
in  obtaining  bonuses  from  the  different  municipalities  through  which  the 
defendants’  railroad  was  to  pass,  and  the  only  evidence  of  his  appointment 
was,  a letter  wriiten  by  one  of  the  directors,  stating  that  at  a meeting  of 
the  board  he  was  directed  to  make  arrangements  with  the  plaintiff  to 
proceed  forthwith.  It  was  shewn  also  that  the  president  had  recognized 
and  adopted  his  services,  and  partially  paid  therefor  : Held , that  this  was 
not  sufficient  proof  of  the  plaintiff’s  engagement,  or  of  the  acceptance  of 
his  services  by  the  company  ; but  a new  trial  was  granted  without  costs, 
to  enable  him  to  supply  proper  evidence  if  possible. 

Declaration  : on  the  common  counts,  for  work  and  labour, 
&c.,  and  account  stated. 

Pleas  : never  indebted,  and  payment.  Issue. 

The  cause  was  tried  before  S.  Richards,  Q.  C.,  sitting  for 
Gwynne,  J.,  without  a jury,  at  Belleville,  at  the  Spring 
Assizes  of  1874. 

The  action  was  brought  for  services  alleged  to  be  ren- 
dered to  the  defendants  by  the  plaintiff  in  what  is  called 
“ working  up  bonuses”  to  the  undertaking  by  the  differ- 
ent municipalities  through  which  the  railroad  was  to  pass. 
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The  plaintiff  claimed  that  he  had  secured  by-laws  for 
$151,000,  and  on  this  amount  he  claimed  4 per  cent,  as  his 
remuneration ; or,  putting  it  in  another  way,  that  his  ser- 
vices were  worth  at  the  rate  of  $4,000  per  annum.  The 
plaintiff  proved  that  he  had  worked  about  seven  months 
and  that  his  expenses  were  about  $600.  He  claimed  for 
Seven  months,  at  the  rate  of  $4,000  per  year... $2,334 


Expenses  600 

$2,934 

Money  credited  as  received  on  account 1,190 

Balance $1,744 


By  statute  34  Vic.,  ch.  48,  (passed  14th  April,  1871)  a 
company  was  incorporated  to  construct  a railroad  from 
Toronto  to  Ottawa,  of  certain  named  persons,  and  all  future 
shareholders,  with  all  the  powers  incident  to  railway  cor- 
porations, and  as  conferred  by  the  Railway  Act,  1868. 

Certain  named  persons  were  appointed  a Board  of  Direc- 
tors, to  hold  office  till  others  should  be  appointed  by  the 
shareholders  : 

It  was  provided  that  the  capital  stock  should  not  exceed 
$1,250,000,  &c.,  the  money  so  raised  to  be  applied,  firstly, 
to  pay  the  fees,  expenses,  and  disbursements  for  procuring 
the  passing  of  the  Act,  and  making  the  survey,  plans,  and 
estimates  connected  with  the  railway,  and  all  the  rest  of 
such  money  should  be  applied  towards  making,  completing, 
and  maintaining  the  said  railway,  and  other  purposes 
connected  with  the  Act.  (sec.  4.) 

As  soon  as  one-tenth  of  the  capital  stock,  (which  capital 
stock  should  not  be  less  than  $500,000),  should  be  sub- 
scribed, there  should  be  a meeting  of  the  stockholders,  who 
should  elect  seven  directors,  to  hold  office  to  the  first  Tues- 
day in  September  following  their  election. 

The  railway  was  to  be  commenced  within  three  years, 
and  finished  in  eight  years. 

By  sec.  5 the  company  could  receive  from  persons  or  cor- 
porations, as  aid,  &c.,  lands,  or  personal  property,  or  moneys 
as  gifts,  or  in  payment  of  stock,  &c. 
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Mr.  Billa  Flint  was  a director,  and  a strong  friend  of  the 
plaintiff. 

He  stated,  that  at  a meeting  of  the  Board  on  the  28th 
May,  1872,  Sir  Hugh  Allan  in  the  Chair,  the  Directors 
discussed  the  subject  of  obtaining  bonuses  from  the  muni- 
cipalities.’ He  recommended  the  plaintiff  as  a suitable 
person  to  look  after  bonuses. 

On  the  30th  May  he  wrote  to  the  plaintiff,  saying  he 
had  laid  before  the  board  the  plaintiff’s  plan  as  to  obtain- 
ing bonuses,  with  which  the  directors  were  much  pleased : 
that  he  was  asked  as  to  what  remuneration  the  plaintiff 
expected  : that  the  directors  told  him  to  secure  the  plaintiff’s 
services,  and  they  would  pay  his  expenses,  and  allow  him 
as  for  similar  work  done  by  others.  He  advised  him  to 
accept  these  terms.  The  Board  agreed  to  employ  him. 

On  the  31  st  May  Mr.  Flint  received  a telegram  from  Sir 
Hugh  Allan,  saying  that  he  wished  him  to  secure  the  plain- 
tiff’s services  for  the  whole  length  of  the  road. 

The  same  day  Mr.  Flint  wrote  to  the  plaintiff  the  follow- 
ing letter : — 

Ottawa,  31st  May,  1872. 

“My  dear  Sir, — Sir  Hugh  Allan  telegraphs  me  to-night 
to  try  and  secure  your  services  at  once  for  the  work,  as 
Laidlaw  is  not  in  a position  to  take  the  upper  end  of  the 
route.  What  say  you  ? 

“ In  talk  with  Grover  yesterday,  he  thinks  that  you  can 
do  nothing  in  Peterborough : that  your  course  there  on  the 
Grand  Junction  will  not  meet  the  views  of  the  people,  and 
you  would  not  be  able  to  do  anything  with  them.  What 
say  you  ? 

“ Please  answer  at  once. 

“ Yours,  &c., 

“ A.  F.  Wood,  Esq.,  (Signed)  “ Billa  Flint.” 

“ Madoc.” 

On  the  5th  June  Mr.  Flint  wrote  again  to  the  plaintiff 

“ Ottawa,  5th  June,  1872. 

“My  Dear  Sik, — Yours  received,  and  I have  to-day 
communicated  its  principal  contents  to  Sir  Hugh  Allan. 
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“ In  reference  to  certain  points  : 1st,  As  to  meeting  of  the 
hoard,  I don’t  know ; should  it  be  necessary,  it  can  no 
doubt  be  done.  I have  not,  however,  called  for  a meeting, 
nor  advised  one.  2nd.  I agree  as  to  the  bonus  question, 
and  advised  accordingly,  quoting  your  views.  3rd,  As  to 
engineer,  I fully  agree,  and  have  recommended  the  same  to 
Sir  Hugh  Allan.  As  to  solicitor,  Mr.  Abbott  thinks  not  best, 
and  so  do  I ; but  in  case  you  need,  employ  one  when  the 
emergency,  if  any,  may  arise,  as  best  seems  meet.  I have 
so  declared  and  advised  Sir  Hugh. 

“ As  to  one  of  the  directors  to  consult  and  work  with. 
All  right ; you  can  have  Mr.  Morris,  at  Perth,  and 
myself  at  Hastings.  I think,  from  what  was  said  at  the 
Board,  that  they  throw  the  burden  on  me  as  to  this  matter; 
but  we  shall  see  as  we  go  on. 

“As  to  commencing,  the  Board  wants  you  to  begin  at 
once.  I wrote  Sir  Hugh  you  would  begin  right  after  the 
County  Council  was  over,  which  you  would  have  to  attend 
next  week,  so  you  can  prepare  matters  to  begin  at  once.  I 
will  help  you  all  I can. 

“ Yours,  &c., 

“ A.  F.  Wood,  Esq.,  (Signed)  “ Billa  Flint.” 

“ Madoc.” 

“ P.  S. — I may  not  get  home  before  next  week,  Tuesday 
night ; should  I not,  I will  be  with  you,  D.V.,  Wednesday 
morning.  I do  not  suppose  much  business  will  be  done  on 
Tuesday  afternoon.  (Signed)  “ B.  F.” 

Then,  on  June  15, 1872,  a more  formal  letter  was  written. 

“ Belleville,  15th  June,  1872. 

“ To  A.  F.  Wood,  Esq.,  ) 

“Warden,  County  of  Hastings,  j 

“ My  Dear  Sir, — At  the  meeting  of  the  Board  of  Direc- 
tors of  the  Quebec  and  Ontario  Bailwav  Company,  held  at 
Ottawa  on  the  2Sth  May,  Sir  Hugh  Allan  in  the  Chair,  I 
was  appointed  and  instructed  by  the  Board  to  make 
arrangements  with  you  to  work  up  the  Bonus  By-laws  in 
the  various  counties  and  townships  along  the  proposed  route. 
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You  will  therefore  proceed  to  commence  at  Macloc,  as 
your  Council  meets  on  Monday,  and  get  your  by-law 
passed;  and  then  it  would  be  well  to  go  to  Lanark,  Perth, 
and  other  places  east  of  Hastings,  and  take  such  steps  as 
you  think  most  advisable  to  work  up  the  bonuses;  and  for 
so  doing,  this  shall  be  your  sufficient  authority. 

“ Yours,  &c., 

(Signed)  “ Billa  Flint, 

“ Director  0.  & Q.  Railway” 

This  letter  would  seem  to  be  intended  as  the  formal 
retainer  of  plaintiff. 

The  plaintiff  then  proceeded  to  work,  and  it  was  stated 
that  he  procured  the  passing  of  by-laws  from  various  muni- 
cipalities to  $150,000. 

Mr.  Flint  said  that  there  was  no  resolution  of  the  Board 
passed  that  he  was  aware  of  for  employment  of  the  plaintiff. 
He  was  sent  for,  he  said,  while  in  the  Senate  chamber,  to 
attend  the  meeting,  and  when  he  came  the  Board  were  dis- 
cussing the  matter  of  bonuses.  He  remained  till  the  close 
of  the  meeting,  and  no  resolution  passed. 

He  said  that  all  the  communications  that  he  afterwards 
had  were  with  Sir  Hugh  Allan  alone,  and  not  with  the 
Board  of  Directors,  and  that  he  wTas  not  aware  of  any  reso- 
lution of  the  Board  authorizing  Sir  Hugh  Allan  to  employ 
the  plaintiff  or  any  one  else.  He  said  that  the  plaintiff 
had  been  paid  from  time  to  time  on  account  of  disburse- 
ments and  services,  in  all  about  $1,600,  by  drafts  drawn  by 
the  plaintiff  on  Mr.  Flint,  and  he  drew  on  Sir  Hugh  Allan 
as  president  of  the  company.  $400  of  this  amount,  how- 
ever, was  paid  through  the  plaintiff  to  Mr.  Rennie  for  a 
trial  survey  of  a portion  of  the  line.  $1,190  in  all  was 
credited  by  the  plaintiff  as  received  from  the  defendants. 

The  plaintiff  swore,  in  substance,  that  no  other  arrange- 
ment was  made  than  was  contained  in  Mr.  Flint’s  letters. 
He  stated  all  his  proceedings  and  services  in  getting  the 
by-laws,  holding  meetings,  and  creating  a public  sentiment 
favorable  to  the  enterprise. 

He  said  he  talked  over  with  Sir  H.  Allan  the  subject  of 
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his  remuneration,  and  it  was  understood  it  should  be  as 
mentioned  in  Mr.  Flint’s  letter. 

He  furnished  copies  of  by-laws  and  reports  to  Mr.  Flint 
to  send  to  Sir  Hugh  Allan. 

He  said  that  in  June,  1873,  he  had  made  up  his  mind  to 
give  up  his  employment,  in  consequence  of  Mr.  Fowler 
being  employed.  In  reply,  he  received  a letter,  dated  the 
9th  June,  1873,  from  Mr.  Flint,  requesting  him  not  to  give 
it  up. 

A telegram  was  produced  from  Sir  H.  Allan  to  Mr: 
Flint,  dated  16th  January,  1873, : '“Let  Mr.  Wood  proceed 
in  his  endeavours  to  procure  bonuses.  Send  to  me  at  Mon- 
treal a report  of  what  he  has  actually  done.” 

The  plaintiff  left  the  employment  in  April,  1873.  He 
first  sent  in  an  account. 

He  appeared  to  have  had  many  communications  with  Mr.- 
Flint.  The  latter  recommended  him  to  accept  S3, 000  in 
full,  and  advised  its  being  paid,  and  a draft  for  that  amount 
was  drawn  by  plaintiff  on  Sir  H.  Allan.  The  latter 
declined  to  pay,  and  wrote  to  Mr.  Flint  the  following 
letter : 

Montreal,  20th  October,  1873. 

“ Hon.  B.  Flint,  Belleville. 

<f  Dear  Sir, — I don’t  think  we  are  liable  for  any  such 
sum  as  you  say  Mr.  Wood  claims  for  obtaining  bonuses  for 
the  Ontario  and  Quebec  R.  R. 

“The  arrangement  for  his  remuneration  was’  altogether 
different;  but  to  enable  me  to  judge  of  what  he  really  has 
done,  I will  thank  you  to  send  me  copies  of  the  by-laws 
for  the  grants  he  has  actually  obtained,  with  certificates, 
from  the  clerks  of  the  Councils  that  they  are  not  disputed. 

“ Of  course  Perth  and  Lanark  are  not  to  be  included,  as 
I obtained  them  myself,  and  informed  you  that  Mr.  Wood 
was  not  to  go  there. 

“ Please  understand  that  you  are  not  to  incur  any  lia- 
bility in  any  form  on  account  of  the  railroad  company  in 
future. 

“Yours,  truly, 

(Signed)  “Hugh  Allan.” 


340  COMMON  PLEAS,  MICHAELMAS  TERM,  88  VIC.,  1874. 


Mr.  Laidlaw  and  another  witness  supported  the  plain- 
tiff’s claim  for  payment  at  the  rate  mentioned. 

No  witnesses  were  called  for  the  defence. 

Bell , Q.  C.,  for  the  defendants,  objected  that  no  binding 
contract  was  proved  : that  to  be  binding  on  the  defendants, 
it  could  only  be  by  by-law,  or  under  seal ; and  that  the 
defendants  could  not  employ  their  funds  for  such  a purpose 
as  to  employ  any  persons  to  obtain  bonuses. 

The  learned  Queen’s  Counsel  entered  a verdict  for  the 
plaintiff  for  $1,744,  the  amount  claimed. 

In  Easter  Term  H.  Cameron,  Q.  C.,  obtained  a rule  nisi 
to  enter  a verdict  for  the  defendants,  on  the  law  and  evi- 
dence : on  the  ground  that  there  was  no  legal  liability,  there 
being  no  employment  by  by-law,  resolution,  contract  under 
seal,  or  valid  agreement ; and  that  the  directors  could  not 
expend  the  moneys  of  the  company  for  such  purposes. 

In  Michaelmas  Term  M.  C.  Cameron,  Q.C.,  shewed  cause. 
The  evidence  shews  that  the  plaintiff  was  employed  by  the 
railway  company  to  procure  the  passage  of  by-laws  for 
bonuses  by  the  different  municipalities  through  which  the 
railway  was  to  pass,  and  that  he  was  to  be  paid  for  his  ser- 
vices the  same  as  others  were  paid  for  similar  services,  and 
it  was  proved  that  the  amount  charged  was  what  was 
usually  paid.  The  plaintiff  procured  the  bonuses,  and  the 
company  paid  part  of  his  claim.  The  defendants  con- 
tend, that,  as  there  was  no  formal  resolution  appointing 
him,  he  cannot  recover ; but  as  the  services  were  actually 
rendered,  and  the  contract  an  executed  contract,  of  which 
the  company  have  received  the  benefit  by  accepting  the 
by-laws  and  the  debentures  issued  under  them,  the  plaintiff 
is  clearly  entitled  to  recover  the  value  of  his  services  under 
the  common  counts.  There  is  nothing  illegal  in  the 
employment,  as  by  34  Vic.,  ch.  48,  sec.  5,  express  authority 
is  given  to  the  company  to  obtain  bonuses,  and  certainly, 
therefore,  they  have  authority  to  employ  a person  to  act 
for  them  in  procuring  them. 

Hector  Cameron,  Q.  C.,  contra.  On  the  facts  stated  the 
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plaintiff  was  only  to  be  paid  the  value  of  his  services,  and 
the  amount  claimed  here  is  exorbitant.  He  cannot, 
however,  recover  at  all,  as  there  was  no  binding  contract  at 
law.  The  plaintiff  should  have  been  appointed  by  ^by-law, 
or  under  the  seal  of  the  company.  The  cases  clearly  shew 
that  the  seal  can  only  be  dispensed  with  in  matters  of  trivial 
or  every  day  occurrence,  or  where  the  urgency  or  necessity 
of  the  case  would  prevent  the  requirement  being  complied 
with,  but  not  in  a case  like  the  present,  where  the  employ- 
ment is  of  the  most  unusual  character : Brice  on  Ultra 
Yires,  306-12,  and  cases  there  collected  ; South  of  Ireland 
Colliery  Co.  v.  Waddle,  L.  R.  4 C.  P.,  617  ; Re  Bonelli’s 
Telegraph  Co.,  L.  R.  12  Eq.  246  ; Reuter  v.  Electric  Tele- 
graph Co.,  6 E.  & B.  341 ; Browning  v.  Great  Central 
Mining  Co.,  5 H.  & N.  856 ; Diggle  v.  London  and  Black- 
vjall  R.  W.  Co.,  5 Ex.  442 ; London  Dock  Co.  v.  Sinnott, 
8 E.  & B.  347  ; D’Arcy  v.  Tamar,  Kit  Hill,  and  Callington 
j R.  W.  Co.,L.  R.  2 Ex.  158.  But  even  if  the  seal  may  be 
dispensed  with,  there  certainly  should  have  been  a resolu- 
tion of  the  Board.  Also,  the  employment  of  the  plaintiff 
to  procure  bonuses  was  contrary  to  public  policy,  and 
therefore  void. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  see  clo  ground  for  interference  on  the  question  of 
amount  of  remuneration.  No  evidence  was  offered  to 
impugn  the  plaintiff  and  his  witnesses  on  that  head. 
Rather  large  ideas  on  the  subject  of  remuneration  for 
services  in  railway  matters  seem  to  be  prevalent  of  late 
years. 

We  need  only  discuss  the  legal  objections. 

We  do  not  think:  that  the  objections  can  prevail  as  to  the 
application  of  the  company’s  funds  to  pay  the  plaintiff. 

The  evidence  does  not  explain  how  far  the  company  had 
proceeded  when  it  resolved  to  apply  for  municipal  aid.  We 
think  the  Directors  might,  under  their  general  statutable 
powers,  and  under  the  directions  to  apply  their  funds 
“ towards  making,  completing,  and  maintaining  the  rail- 
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way,”  properly  engage  the  services  of  an  agent  to  negotiate 
for  and  obtain  municipal  aid,  just  as  they  might  properly 
incur  the  expense  of  sending  an  agent  to  England  to  nego- 
tiate a loan,  or  sell  stock  or  debentures. 

Nor  do  we  think  that  they  must  necessarily  retain  such 
agent  by  instrument  under  corporate  seal  or  by-law. 

The  special  Act  directs  that  a majority  of  the  Directors 
shall  form  a quorum  for  the  transaction  of  business,  and 
they  may  make  notes  and  bills,  made  or  endorsed  by  the 
President, and  countersigned  by  the  Secretary  and  Treasurer, 
and  under  the  authority  of  a majority  of  a quorum  of  the 
Directors,  and  being  so  made,  they  shall  be  presumed  to  have 
been  made  with  proper  authority  until  the  contrary  be 
shewn. 

The  Railway  Act  of  1868  is  extended  to  this  company. 
(Sec.  1.) 

Sec.  14,  sub-sec.  13,  declares  that : “ The  act  of  a majority 
of  a quorum  of  the  Directors  present  at  any  meeting  regu- 
larly held,  shall  be  deemed  the  act  of  the  Directors.” 

Sub-sec.  17.  “ The  Directors  shall  make  by-laws  for  the 

management  of  the  stock,  property,  business,”  &c.,  “ and  for 
the  appointment  of  all  officers,  servants,  and  artificers,  and 
prescribing  their  respective  duties.” 

Sub- sec.  18.  “ The  Directors  shall,  from  time  to  time, 

appoint  such  officers  as  they  deem  requisite,”  &<j. 

Sec.  19  directs  “ All  by-laws,  rules,  and  orders  regularly 
made,  shall  be  put  into  writing,  and  signed  by  the  Chair- 
man or  person  presiding  at  the  meeting  at  which  they  are 
adopted,  and  be  kept  in  the  office  of  the  company.” 

Sub-sec.  3 directs  that  c<  copies  of  theoninutes  of  proceed- 
ings and  resolutions  * * of  the  Directors,  at  their  meetings, 
extracted  from  the  Minute-books,  kept  by  the  Secretary 
and  by  him  certified  to  be  true  copies,  extracted  from  such 
Minute-books,  shall  be  evidence  of  such  proceedings  and 
resolutions  in  any  Court.” 

We  think  the  claim  could  be  supported  had  there  been 
evidence  that  the  plaintiff’s  appointment  was  by  a resolu- 
tion of  the  Board,  or  evidenced  by  an  entry  or  minute  in 
the  record  of  their  proceedings. 
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The  defendants  could  readily  have  proved  how  this  was, 
by  the  production  of  their  books  or  the  evidence  of  their 
secretary.  The  plaintiff  could  also  have,  we  presume, 
compelled  the  production  of  such  proof.  Neither  party 
has  thought  proper  so  to  do.  The  only  evidence  on  the 
subject  is  that  of  Mr.  Flint,  who  says  he  is  not  aware  of 
any  resolution  appointing  the  plaintiff ; he  came  to  the 
Board  meeting  while  the  subject  was  under  discussion. 
He  remained  to  the  end,  and  does  not  know  of  any 
resolution. 

We  must  see  what  the  plaintiff  had  as  his  warrant  for 
entering  upon  this  service. 

Mr.  Flint  formally  tells  him  in  a letter  signed  “ Billa 
Flint,  Director  0.  & Q.  Railway,”  that,  “ at  the  meeting  of 
the  Board  of  the  Directors  of  the  Quebec  and  Ontario  Rail- 
way Company,  held  at  Ottawa  on  28th  May,  Sir  Hugh 
Allan  in  the  chair,  I was  appointed  and  instructed  by  the 
Board  to  make  arrangements  with  you  to  work  up  the 
Bonus  By-laws,  &c.  You  will  therefore  proceed,”  &c. ; “ and 
By  so  doing  this  shall  be  your  sufficient  authority.” 

On  receipt  of  this  the  plaintiff  performed  the  services, 
communicating  from  time  to  time  with  the  chairman,  and 
apparently  with  the  other  Directors,  and  receiving  moneys 
on  account  of  his  work  through  Mr.  Flint. 

The  plaintiff  thought  no  doubt  on  receipt  of  this  letter 
that  he  was  employed  by  the  Company,  and  he  might 
naturally  suppose  that  his  appointment  and  the  deputation 
to  Mr.  Flint  to  settle  details  with  him  were  all  regularly 
entered  in  the  Minute  Book,  as  the  written  action  of  the 
Directors. 

It  is  not  suggested  that  Mr.  Flint  was  acting  on  his  indi- 
vidual power  as  a Director,  or  without  the  concurrence  of 
the  Board. 

The  true  objection  is,  that  there  is  a failure  in  the  legal 
proof  of  such  concurrence,  and  of  such  joint  action  of  the 
Board  as  will  bind  the  Company. 

Had  the  plaintiff  been  so  directed  to  furnish  iron  or  other 
materials  for  building  the  road,  and  it  was  shewn  the  goods 
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he  furnished  were  actually  used  by  the  Company  in  the 
road,  there  can  be  no  doubt  that  he  could  enforce  payment 
therefor  as  on  an  executed  consideration. 

Our  own  cases  in  Appeal,  Pirn  v.  Corporation  of  On- 
tario., 9.  C.  P.  304  ; Buffalo  and  Lake  Huron  R.  W.  Co.  v, 
Whitehead , 8 Grant  157,  fully  discuss  this  position. 

Had  he  been  in  the  same  manner  appointed  as  a Clerk 
or  Bookkeeper,  and  acted  as  such  in  the  Company’s  office 
for  a year,  I think  he  would  on  the  same  principle  recover 
the  value  of  his  services.  Whatever  was  done  by  the 
plaintiff  here  was  an  executed  consideration.  But  it  is  not 
so  easy  in  this1  case  to  shew  evidence  of  acceptance  and 
adoption  of  the  plaintiff’s  work  and  services  as  in  the  cases 
suggested,  of  goods  supplied  or  services  rendered  in  the 
ordinary  places  .of  business  of  the  Company. 

The  acceptance  of  debentures  or  moneys  from  the  muni- 
cipalities would  not  assist  much,  as  they  would  not  be 
necessarily  obtained  by  the  plaintiff’s  exertions. 

It  is  not  easy  to  draw  any  hard  and  fast  line.  All  cases 
of  executed  consideration  must  be  more  or  less  a question 
of  degree. 

The  difficulty  consists  in  this  : Is  there  legal  evidence 
that  the  Directors  contracted  with  the  plaintiff?  If  this 
can  be  answered  in  the  affirmative  our  judgment  must  be 
for  the  plaintiff". 

I assume,  as  is  said  by  Bovill,  C.  J.,  in  South  of  Ireland 
Colliery  Company  v.  Waddle,  L.  B.  3 C.  P.  463,  at  page 
471,  “ The  very  constitution  of  the  Company  is,  that  the 
Directors  should  have  power  to  make  contracts  such  as 
was  made  here.” 

In  the  same  case  in  Error,  L.  R.  4 C.  P.  617,  Cockburn, 
C.  J.,  says,  at  page  618,  “ We  are  asked  to  overrule  a long 
series  of  decisions  in  all  our  Courts,  which,  in  accordance 
with  sound  sense,  have  held  that  the  old  rule  as  to  con- 
tracting only  under  seal  does  not  apply  to  corporations 
or  companies  constituted  for  the  purpose  of  trading,  and 
we  are  invited  to  re-introduce  a relic  of  barbarous 
antiquity.” 
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Sir  William  Erie  says,  in  Henderson  v.  Australian  Mail 
Co.,  5 E.  & B.  409,  at  page  417  : “ I think  myself  that  it  is 
most  inexpedient  that  corporations  should  be  able  to  hold 
out  to  persons  dealing  with  them  the  semblance  of  a con- 
tract, and  then  repudiate  it  because  not  under  seal.” 

The  same  distinguished  Judge  says,  in  Reuter  v.  Electric 
Telegraph  Co.,  6 E.  & B.  341,  at  page  346  : “ A trading 
corporation  like  the  present  holds  a position  intermediate 
between  a municipal  corporation  and  an  ordinary  co- 
partnership.” 

In  this  last  case  the  Chairman  of  the  Board  made  a parol 
agreement  with  the  plaintiff,  and  wrote  down  the  terms  of 
it  in  the  Company’s  Minute  Book.  Neither  he  nor  any  of 
the  other  Directors  signed  it.  The  plaintiff  afterwards  had 
a correspondence  with  the  Company’s  Secretary  on  the 
subject.  Accounts  were  sent  in  on  the  agreement  to  the 
Company ; they  were  paid,  and  the  amounts  passed  into 
the  Company’s  books,  which  were  audited.  It  was  found 
as  a fact  that  the  services  rendered  by  the  plaintiff  under 
the  parol  agreement  were  calculated  to  be  beneficial  to  the 
Company  in  their  business,  but  were  not  absolutely 
necessary.” 

It  was  held  that  the  plaintiff  could  recover ; that  the 
contract  was  ratified  by  the  Directors,  and,  as  Lord 
Campbell  said,  “ that  is  evidence  both  of  ratification  on 
their  part,  and  also  of  previous  authority  given  by  them.” 

All  the  general  law  is  fully  discussed  in  Taylor  v.  Chi- 
chester and  Midhurst  R.  W.  Co.,  L.  It.  2 Ex.  356,  and  in 
a very  late  case  of  Riche  v.  Ashbury  R.  W.  and  Carriage 
Co.,  in  Error,  L.  It.  9 Ex.  224. 

I repeat,  our  difficulty  here  is  in  the  absence  of  any  writ- 
ten or  recorded  evidence  of  the  joint  action  of  the  Directors. 

In  Perry  v.  Corporation  of  Ottawa,  23  U.  C.  It.  391,  an 
architect  sued  the  corporation  for  work  and  labour  in  pre- 
paring plans  and  reports.  He  was  held  entitled  to  recover, 
on  the  ground  that  he  was  employed  to  make  them  by  a 
duly  appointed  committee  of  the  council,  which  committee 
reported  what  had  been  done  by  them  and  by  the  plaintiff 
44 — VOL.  XXI v C.P. 
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under  their  orders  to  the  council,  and  the  latter  by  resolu- 
tion adopted  and  approved  the  action  of  the  committee. 

Brown  v.  Corporation  of  Belleville,  30  U.  C.  It.  373, 
cites  this  last  case  as  a strong  authority.  The  plaintiff 
had  offered  to  a committee  of  the  council  to  do  certain 
work.  The  committee  reported  this  to  the  council,  by 
whom  their  report  was  adopted.  The  chairman  of  the 
committee  informed  the  plaintiff  of  it,  and  persuaded  him  to 
do  the  work  at  once. 

Assuming  the  rules  to  be  less  rigid  in  the  case  of  a trad- 
ing corporation  than  in  that  of  a municipality,  there  still 
seems  a difficulty  as  to  the  sufficiency  of  the  evidence  here  of 
a binding  agreement.  Although  we  consider  the  remuner- 
ation of  the  plaintiff  for  his  services  would  not  be  an  unlaw- 
ful application  of  the  defendants’  funds,  still  his  employ- 
ment was  for  a very  special  business,  and  one  at  the  best 
only  collateral  to  the  main  purpose  of  the  incorporation.  It 
was  not  a matter  of  ordinary  occurrence  in  the  making 
and  working  of  the  railway. 

Mr.  Flint’s  letter  would  doubtless  be  fully  sufficient  to 
bind  all  his  co-partners  in  an  ordinary  mercantile  part- 
nership. But  we  hesitate  to  hold  it  sufficient  in  the  case 
before  us.  We  think  the  plaintiff  should  have  shewn  what 
was  done  by  the  Board — what  appears  in  the  minutes  of 
their  proceedings — especially  as  Mr.  Flint,  as  far  as  his 
knowledge  extends,  states  there  was  no  resolution  passed. 
He  does  not  appear  to  have  been  asked  if  any  minute 
or  entry  was  made  or  appears  in  the  books. 

It  may  perhaps  be  said  that  the  defendants  might  have 
shewn  how  this  was,  or  that  as  they  omitted  doing  so  it 
should  be  assumed  against  them  that  there  was  such  entry 
or  written  authority. 

The  absence  of  any  clear  proof  of  acceptance  or  even  of 
recognition  of  the  plaintiff’s  services  by  any  action  of  the 
Company,  or  that  the  latter,  as  in  the  common  case  of  work 
or  goods,  were  received  in  the  ordinary  course  of  business, 
creates  the  difficulty.  The  acceptance  or  enjoyment  by  the 
Company  is  evidence  of  their  having  contracted  for  the 
thing  done,  and  agreed  to  pay  for  it. 
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There  is  evidence  of  Sir  Hugh  Allan  having  recognized 
and  accepted  the  plaintiff’s  services,  and  partially  paid 
therefor,  but  I am  unable  to  fix  the  Company  on  his  indi- 
vidual acts. 

A very  recent  judgment  'of  our  Court  of  Queen’s  Bench, 
Broivn  v.  Corporation  of  Lindsay  (a),  is,  we  think,  in 
accordance  with  the  general  views  herein  expressed. 

We  think  we  cannot  let  the  verdict  stand  on  this  evidence, 
but  that  the  plaintiff  may  have  a new  trial,  to  supply,  if  he 
can,  the  kind  of  evidence  that  we  have  pointed  at  as  being 
required. 

Under  all  the  circumstances  we  direct  a new  trial  with- 
out costs. 

Rule  absolute  for  new  trial. 


Stott  et  ux.  v.  The  Grand  Trunk  Railway  Company. 

R.  W.  Co. — Blowing  off  steam  at  highway  crossing — Liability  for. 

While  defendants’  servants  were  employed  in  the  attempt  to  replace  on 
the  track  one  of  defendants’  engines  which  had  run  off  it,  near  a high- 
way crossing,  but  within  defendants’  grounds,  the  female  plaintiff,  with 
another  woman,  approached  the  crossing  with  a horse  and  waggon, 
and  asked  defendants’  servants  if  they  might  cross,  when  one  of  them 
said  yes,  and  then  one  winked  at  the  other  and  laughed.  While  she  was 
crossing,  she  herself  holding  on  to  the  horse  by  the  head,  and  the  other 
woman  sitting  in  the  waggon  holding  the  reins,  steam  was  let  off 
through  the  sides  of  the  engine,  and  the  horse  becoming  frightened 
knocked  down  the  female  plaintiff  and  injured  her. 

Held , an  actionable  wrong  for  which  the  defendants  were  liable. 

Held  also  that  there  was  clearly  no  evidence  of  contributory  negligence, 
as  every  precaution  was  used  in  crossing. 

Semble,  that  even  if  the  act  was  an  unnecessary  and  wanton  act  on  the 
part  of  defendants’  servants,  the  defendants  would  still  be  liable,  for  it 
was  done  in  the  course  of  their  (the  servants)  service  and  employment, 
and  for  the  purpose,  though  ignorantly,  of  promoting  the  object  of  it. 

This  was  an  action  against  the  defendants  for  the  care- 
less and  improper  management  by  defendants’  servants  of 
one  of  the  defendants’  engines,  whereby  the  plaintiff  was 
injured. 

The  cause  was  tried  before  Morrison,  J.,  and  a jury,  at 
London,  at  the  Fall  Assizes  of  1874. 


(a)  Since  reported  in  35  U.  C.  R.  509. 
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The  undisputed  evidence  was,  that  an  engine  of  the  de- 
fendants was  off  the  track  within  their  own  grounds,  but 
quite  close  to  a public  highway,  across  which  there  was 
very  considerable  traffic  in  the  City  of  London;  and  that 
the  defendants  were,  at  the  time  when  the  act  complained 
of  was  committed,  engaged  in  the  service  of  the  defen- 
dants, endeavoring  to  get  the  engine  upon  the  track  again. 
While  the  engine  was  in  this  position,  the  female  plaintiff, 
with  a horse  and  light  waggon,  had  occasion,  in  the  pur- 
suit of  her  husband’s  business,  to  cross  the  track  upon  this 
highway. 

As  to  all  that  occurred  subsequently  the  facts  were 
disputed. 

The  female  plaintiff  alleged  that,  seeing  the  engine  where 
it  was,  and  the  defendants’  servants  engaged  at  it,  before 
venturing  to  cross  the  track,  she  called  to  the  servants 
so  engaged,  and  enquired  whether  she  could  pass ; 
to  which  one  of  the  men  replied  “Yes,”  and  then  one  of 
them,  as  she  said,  winked  to  the  other  and  laughed. 
The  men,  she  said,  were  doing  something  with  the  engine, 
and  as  she,  wuth  the  horse  and  waggon,  was  crossing  the 
track,  the  persons  at  the  engine  let  off  steam,  which  came 
out  of  the  side  of  the  engine  (not  by  the  steam  whistle),, 
which  started  the  horse,  by  the  side  of  which  she  was 
walking  for  greater  caution,  another  woman  being  in  the 
waggon  having  hold  of  the  reins ; the  horse  jumped  upon 
the  female  plaintiff,  knocked  her  down,  ran  over  her,  and 
ran  away,  doing  the  damage  for  which  the  action  was 
brought.  The  horse,  according  to  her  evidence,  was  a very 
quiet  one,  and  the  sole  cause  of  the  damage  was  the  letting 
off  the  steam  at  the  untimely  moment  when  the  female 
plaintiff  was  crossing  the  track,  lulled  into  security  by  the 
invitation,  direction,  or  suggestion  of  the  defendants’  ser- 
vants. 

Mary  Waterhouse,  who  was  with  the  female  plaintiff  at 
the  time,  and  who  was  in  the  waggon  holding  the  reins, 
confirmed  the  evidence  of  Mrs.  Stott  in  every  material 
particular.  She  said  that  Mrs.  Stott  asked  the  men  if  she 
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could  cross : that  they  told  her  she  could  : that  the  steam 
was  blown  off  as  she  was  crossing  the  track,  whereupon 
the  horse,  taking  fright,  jumped  upon  Mrs.  Stott,  ran  over 
her,  and  ran  away.  The  steam,  as  she  also  said,  was  blown 
off  from  the  sides  of  the  engine,  while  the  horse  was 
crossing  the  track,  and  that  Mrs.  Stott  was  holding  it  by 
the  head,  and  witness  in  the  waggon  holding  the  reins. 

George  Beacham  stated  that  he  was  helping  to  get  the 
engine  on  to  the  track,  and  saw  the  accident : that  he  saw 
the  horse  jump  up,  and  run  away : that  he  saw  the  steam 
at  one  time  going  off,  but  did  not  know  whether  it  was 
that  which  frightened  the  horse : that  when  the  horse 
started  off  he  followed,  got  up  to  the  waggon,  and  stopped 
the  horse. 

At  the  dose  of  the  plaintiff’s  case  a nonsuit  was  moved 
for  on  the  grounds  : 1.  That  the  engine  was  lawfully  where 
it  was,  and  the  defendants  had  the  right  to  blow  off  steam. 

2.  That  the  plaintiff  was  guilty  of  contributory  negligence. 

3.  That  if  the  defendants’  servants  blew  off  the  steam 
wantonly,  then  defendants  were  not  responsible  for  their 
acts,  and  that  the  fact  of  the  servants  laughing  was  evi- 
dence of  an  improper  and  wanton  act. 

The  learned  Judge  overruled  the  objections. 

For  the  defence  four  witnesses  were  called,  who  were  all 
engaged  at  the  engine,  three  of  whom  were  servants  of  the 
defendants.  They  all  saw  the  horse  jumping  up  on  to  the 
female  plaintiff,  knocking  her  down,  and  running  away, 
but  all  denied  that  any  steam  at  all  was  let  off.  They  could 
not,  however,  suggest  any  reason  for  the  accident. 

The  engineer,  who  was  the  only  person  upon  the  engine, 
and  the  fireman,  denied  that  the  female  plaintiff  asked 
whether  she  could  proceed  or  not,  or  that  they  or  any  one 
answered  that  she  could,  or  that  one  winked  to  the  other 
and  laughed. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  they 
believed  the  witnesses  for  the  plaintiffs  or  those  for  the 
defendants  ; telling  them  if  they  believed  the  latter  to  find 
.for  the  defendants,  but  that  if  they  believed  the  witnesses 
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for  the  plaintiffs,  and  that  the  servants  of  the  company,  in 
the  course  of  their  employment,  let  off  the  steam  as  alleged, 
although  unnecessarily,  and  that  this  frightened  the  horse, 
and  so  caused  the  damage,  to  find  for  the  plaintiffs. 

The  jury  found  for  the  plaintiffs. 

In  this  term  Bell,  Q.C.,  (of  Belleville),  obtained  a rule  nisi 
to  set  aside  the  verdict  entered  for  the  plaintiffs,  and  to  enter 
a nonsuit,  on  the  ground  that  the  female  plaintiff  was  guilty 
of  contributory  negligence ; also,  that  there  was  no  evidence 
to  go  to  the  jury  of  negligence  by  the  defendants,  and  that  if 
the  act  was  wanton  the  defendants  were  not  liable  ; or  for 
a new  trial  on  the  law,  evidence  and  weight  of  evidence. 

In  the  same  term  Bartram  shewed  cause.  The  evidence 
shews  that  the  engine  was  standing  close  to  the  highway- 
crossing, where  there  is  considerable  traffic,  and  the  plaintiff, 
wishing  to  cross,  enquired  of  those  in  charge  of  the  engine 
if  she  could  do  so,  and  they  said  she  could ; and 
then,  while  she  was  crossing,  the  steam  was  wilfully 
and  wantonly  let  off  through  the  mud  cocks,  which 
frightened  the  horse  and  caused  the  accident.  Manchester 
South  Junction,  &c.  R.  W.  Co.  v.  Fullarton,  14  C.  B.  N.  S. 
54,  is  exactly  in  point,  and  clearly  shews  that  in  such  a case 
the  company  are  liable.  The  defendants  attempt  to  escape 
liability  by  saying  that  it  was  a wilful  and  wanton  act  on 
the  part  of  their  servants,  but  it  was  done  in  the 
course  of  their  business  and  employment,  and  therefore  the 
Company  are  liable:  Limpus  v.  London  General  Omnibus 
Co.,  1 H.  & C.  526.  There  was  clearly  no  contributory 
negligence,  as  it  is  shewn  that  every  precaution  was  used 
in  crossing. 

McMichael,  Q.C.,  contra.  The  evidence  shews  that  the 
engine  was  off  the  track,  and  the  defendants’  servants  were 
trying  to  get  it  on,  and  in  making  the  attempt  the 
steam  may  have  been  necessarily  blown  off.  The  defen- 
dants, however,  deny  that  any  steam  was  let  off,  or  that 
the  plaintiff  ever  asked  for  or  obtained  leave  to  cross.  The 
engine  was  lawfully  where  it  was,  and  what  was  done  was 
lawfully  done,  and  what  it  was  the  duty  of  those  in  charge 
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of  the  engine  to  do,  namely,  to  get  the  engine  on  the 
track,  and  therefore  no  liability  attaches  to  the  defendants. 
But  assuming  the  act  to  be  done  as  stated  by  the  plaintiff, 
there  is  clearly  no  liability,  as  it  was  a wilful  and  wanton 
act  not  done  in  the  course  of  the  business  or  in  the  employ- 
ment of  the  Company.  There  was,  moreover,  such  con- 
tributory negligence  as  would  prevent  the  plaintiffs  re- 
covering. 

Gwynne,  J. — As  to  the  point  raised  of  there  being  con- 
tributory negligence,  I fail  to  see  any  evidence  of  any  neg- 
ligence, much  less  such  undisputed  evidence  of  negligence 
upon  the  part  of  the  plaintiffs  contributory  to  the  acci- 
dent, which  would  have  justified  the  entry  of  a nonsuit  by 
the  learned  Judge  who  tried  the  cause.  T find  it  difficult 
to  understand  how  the  parties  could  have  exhibited  greater 
care.  Before  attempting  to  cross  the  track,  which  they  had 
a right  to  do,  they  ask  the  defendants’  servants  if  they 
can  safely  proceed  ; they  are  told  they  can,  and  they  pro- 
ceed accordingly,  depending  on  the  assurance,  one  holding 
the  horse  by  the  head,  the  other  in  the  waggon  holding 
the  reins. 

The  learned  Judge  was  not  asked  specifically  to  put  it 
to  the  jury  to  say  whether,  admitting  *the  steam  to  have 
been  blown  off  as  alleged  by  plaintiff’s  witnesses,  it  was 
an  act  done  by  the  servants  in  the  course  of  the  defendants’ 
service  and  employment,  and  for  the  advancement  of  the 
object  they  had  then  in  hand  ; or,  on  the  contrary,  an  act 
out  of  the  course  of  such  service  and  employment,  com- 
mitted by  the  servants  of  their  own  wilful  wantonness  to 
effect  a purpose  of  their  own.  Their  reason  for  not  asking 
the  question  to  be  so  put  was,  perhaps,  because  the  defen- 
dants so  strongly  relied  upon  the  defence  that  no  steam  had 
been  let  off 

We  are  now  asked  (the  jury  having  rendered  a verdict 
in  favor  of  the  plaintiffs),  in  the  absence  of  any  complaint 
as  to  the  manner  in  which  the  case  was  left  to  the  jury,  to 
say:  1.  That  there  was  no  evidence  to  go  to  the  jury;  or 
2.  That  their  verdict  is  altogether  against  the  evidence. 
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The  contention  of  the  learned  counsel  for  the  defen- 
dants, before  us,  was,  that  if  the  steam  was  blown  off,  it 
was  done  by  the  servants  of  the  defendants  unnecessarily 
and  wantonly,  and  that,  therefore,  the  defendants  are  not 
liable ; and  secondly,  that  the  weight  of  the  evidence  was 
that  it  was  not  blown  off  at  all. 

It  was  argued  that  the  evidence  given  on  behalf  of  the 
plaintiffs,  that  when  the  female  plaintiff  was  told  that 
she  might  cross,  one  of  the  servants  of  defendants 
winked  at  the  other  and  laughed,  shewed  the  act  of  blow- 
ing off  the  steam  to  be  the  wanton  and  reckless  act  of  the 
persons  blowing  it  off,  not  in  the  course  of  the  service  and 
employment  of  the  defendants. 

This  may  be  evidence  to  go  to  a jury  to  lead  them  to  the 
conclusion  that  the  act  was  the  wilful  and  wanton  act  of 
defendants’  servants,  apart  wholly  from  their  service  and 
employment;  but  upon  such  evidence  it  would  be  im- 
possible to  nonsuit  a plaintiff.  Limjpus  v.  London  General 
Omnibus  Go.,  1 H.  & C.  526,  is  an  authority  that  the  un- 
necessary, wanton,  reckless,  and  improper  character  of  the 
act  would  not  relieve  the  defendants,  if  it  was  done  by 
their  servants  in  the  course  of  their  service  and  employ- 
ment, and  for  the  purpose,  although  ignorantly,  of  pro- 
moting the  object  of  the  employment  in  which  they  were 
engaged. 

I am  cleaidy  of  opinion  that  there  can  be  no  nonsuit. 

Then  as  to  the  verdict  being  against  the  evidence,  I 
do  not  feel  justified  in  interfering.  The  jury  saw  all  the 
witnesses,  and  they  have  come  to  the  conclusion  that  the 
steam  was  let  off,  and  I must  conclude  also  that  they 
believed  the  evidence  given  as  to  the  female  plaintiff  having 
enquired  whether  she  might  proceed,  and  that  she  was  told 
in  reply  that  she  might,  and  that  the  damage  was  caused 
by  the  letting  off  steam. 

Under  these  circumstances  I think  there  can  be  no 
doubt  that  the  act  of  letting  off  the  steam,  however  lawful 
the  act,  was  an  actionable  wrong  to  the  plaintiffs : Man- 
chester South  Junction,  &c.  R.  W.  v.  Fullarton,  14  C.  B.  N.  S. 


STOTT  ET  UX.  Y.  GRAND  TRUNK  R.  W.  CO. 


353 


54.  The  learned  judge  told  the  jury,  and  as  to  his  mode  of 
submitting  this  point  to  the  jury  there  is  no  complaint,  that 
if  the  steam  was  let  off  by  the  defendants  in  the  course  of 
their  employment,  although  it  was  an  unnecessary  act,  the 
defendants  would  be  liable. 

The  verdict  establishes  therefore,  I think,  that  it  was 
the  opinion  of  the  jury  that  not  only  the  steam  was  let 
off,  but  that  it  was  let  off  in  the  course  of  the  employment 
of  the  defendants’  servants;  and  in  a matter  of  such 
contradictory  evidence,  that  is  to  say,  the  evidence  offered 
by  the  plaintiffs  was  so  contradicted  by  the  witnesses  for 
the  defendants,  that  I do  not  think  that  we  should  in- 
terfere with  their  finding  upon  the  facts ; the  point  turn- 
ing, as  it  does,  wholly  upon  the  credibility  of  witnesses. 

I think,  therefore,  that  the  rule  should  be  discharged. 

Hagarty,  C.  J.- — The  strong  attempt  of  defendants  to 
prove  that  no  steam  was  in  fact  let  off,  rebuts  any  pre- 
sumption that  the  act  complained  of  was  not  done  in  the 
ordinary  discharge  of  duty  by  those  in  charge  of  the  engine. 
Then  if  done,  as  the  plaintiff"  suggests  it  was  done,  wholly 
unnecessarily,  and  in  such  a way  and  at  such  a moment  as 
to  inflict  an  actionable  wrong  and  injury  on  the  plaintiff"  as 
she  was  lawfully  crossing  the  highway  over  the  track 
in  front  of  the  engine,  without  a finding  by  the  jury  that 
the  act  was  done  as  a wholly  unnecessary,  wanton  and 
reckless  act  by  the  servants,  not  in  any  way  in  the  dis- 
charge of  their  duty,  but  from  some  private  evil  or  mis- 
chievous motive  of  their  own,  I am  not  prepared  to  con- 
sider how  the  law  is  on  such  a state  of  fact. 

I agree  in  thinking  that  we  cannot  interfere  as  the  case 
appears  before  us. 

Galt,  J.,  concurred. 

Rule  discharged. 


45 — vol.  xxiv  c.p. 
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The  Bank  of  British  North  America  y.  Simpson. 

Agreement — Signed  only  by  one  party — Penalty  or  liquidated  damages. 

Where  an  agreement  contains  the  names  of  the  two  contracting  parties, 
the  subject  matter  of  the  contract,  and  the  promise,  it  is  binding  on 
the  party  signing  it,  although  not  signed  by  the  other  party. 

In  this  case  the  defendant  entered  into  a written  agreement,  whereby,  in 
consideration  of  a certain  salary  and  allowances  to  be  paid  to  him  by 
the  plaintiffs,  he  agreed  to  serve  them  in  their  business  as  bankers  for 
three  years,  and  if  he  should  leave  within  that  period  to  pay  them  $400, 
as  liquidated  damages.  The  agreement  was  signed  by  the  defendant, 
but  not  by  the  bank  : 

Held , that  defendant  was  bound  by  it ; and  having  left  without  excuse, 
was  liable  for  the  $400,  which  was  recoverable  as  liquidated  damages, 
and  not  as  a penalty. 

Declaration  : Setting  out  a written  agreement,  whereby 
the  defendant,  for  certain  salary,  &c.,  agreed  to  serve  the 
plaintiffs  for  three  years  as  a clerk,  with  a proviso  that  if 
he  left  the  plaintiffs’  service  during  the  three  years,  with- 
out their  assent,  he  should  forfeit  and  pay  $400  as  liqui- 
dated damages  for  such  breach  of  contract ; and  averring, 
as  a breach,  that  he  did  so  leave,  &c.,  whereby  the  plain- 
tiffs suffered  damage,  claiming  $500. 

Pleas:  1.  Traversing  the  agreement.  2.  That  the  plain- 
tiffs did  not  agree  to  pay  the  defendant  any  salary,  &c.  3. 

That  the  agreement  was  not  duly  stamped.  4.  Fraud.  5. 
Setting  out  another  subsequent  agreement  for  service.  6. 
Set-off.  Issue. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Hamilton,  at  the  Fall  Assizes  of  1874. 

It  was  proved  that  the  defendant  entered  the  plaintiffs’ 
service  in  Scotland,  under  a written  agreement,  at  a speci- 
fied salary : that  the  plaintiffs  paid  his  expenses  out : 
that  he  stayed  with  them  two  years  and  a half  as  a clerk, 
and  then  left. 

According  to  his  own  evidence  he  left,  being  dissatisfied. 
He  admitted  having  received  salary  all  the  time  he  was 
there. 

There  appeared  to  be  no  excuse  for  his  leaving  beyond  his 
own  dissatisfaction. 
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The  defendant  said  he  signed  the  agreement,  understand- 
ing it  to  be,  as  he  was  told,  a matter  of  form  only.  The 
Judge  ruled  that  there  was  no  evidence  of  fraud. 

The  agreement  was  dated  the  26th  of  January,  1872,  and 
professed  to  be  between  the  defendant  of  the  one  part,  and 
the  plaintiffs  of  the  other  part.  The  defendant,  in  con- 
sideration of  the  salary  and  allowances  thereinafter  agreed 
to  be  paid  by  the  Bank,  agreed  to  serve  them  for  three 
years  from  the  date  thereof ; and,  after  other  provisions, 
“ doth  declare  and  agree  that  if  the  said  W.  Simpson  shall 
decline  or  shall  discontinue  to  serve  the  said  Bank  during 
the  said  period  of  three  years  without  their  consent,  then 
the  said  W.  Simpson  shall  forfeit  and  pay  to  the  directors 
for  the  time  being  of  the  said  Bank,  the  sum  of  $100,  as 
liquidated  damages  for  such  breach  of  contract.”  The 
Bank,  in  consideration  of  his  services,  did  agree  thereby  to 
pay  him,  during  the  continuance  of  the  agreement,  a salary 
at  the  rate  of  $700  per  annum,  and  to  pay  his  passage  out, 
and  travelling  expenses  ; with  power  to  the  plaintiffs  to 
dismiss  him  on  certain  contingencies. 

It  was  also  provided  that  after  the  three  years  the  de- 
fendant might  leave  on  giving  a certain  notice ; but  that  if 
he  quitted  without  six  months’  notice,  he  should  forfeit  and 
pay  to  the  Bank  a sum  equal  to  two  months’  salary  for 
each  month  which  should  be  unexpired  of  said  six  months’ 
notice,  to  be  deducted  from  any  salary  coming  due  to  him, 
or  in  default  the  same  should  be  recovered  in  due  course  of 
law  as  liquidated  damages,  with  full  costs  of  suit. 

“As  witness  the  hand  of  the  said  William  Simpson.” 

Neither  the  Bank  nor  any  person  for  them  executed  the 
agreement.  Although,  commencing  as  being  inter  'partes, 
the  conclusion  only  seemed  to  contemplate  an  execution  by 
the  defendant. 

On  the  evidence  it  seemed  that  the  Bank  duly  performed 
their  part  of  the  contract,  as  if  they  had  executed  it. 

It  was  objected  on  behalf  of  the  defendants  : 1.  That  the 
action  failed,  because  the  plaintiffs,  never  having  executed 
the  agreement,  were  not  bound  thereby,  and  therefore 


356  COMMON  PLEAS,  MICHAELMAS  TERM,  38  VIC.,  1874. 

there  was  no  mutuality.  2.  That  the  $400  was  only  a 
penalty,  and  could  not  be  recovered  as  liquidated  damages. 

The  learned  Judge  reserved  leave  to  move  for  a nonsuit 
on  the  first  point.  As  to  the  second  he  left  it  to  the  jury 
to  say  what  damages  the  plaintiffs  had  sustained  by  the 
defendant  leaving  their  service,  but  reserved  leave  to  the 
plaintiffs  to  move  to  increase  the  verdict  to  $400,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  such  sum  as  liquidated  damages 

The  jury  found  for  the  defendant. 

The  learned  Judge  noted  that  he  considered  it  a perverse 
verdict,  and  that  the  plaintiffs  ought  to  have  a new  trial 
unless  the  defendant  could  shew  that  no  action  would  lie. 

In  this  term  Duff  obtained  a rule  nisi  to  set  aside 
the  verdict  entered  for  the  defendant,  and  enter  a verdict 
for  the  plaintiffs,  for  $400,  on  the  leave  reserved,  and  on 
the  Law  Reform  Act;  or  for  a new  trial  on  the  law 
and  evidence,  and  the  Judge’s  charge. 

In  the  same  term  Mackelcan  shewed  cause.  The  agree- 
ment is  void  for  want  of  mutuality,  as  it  is  not  signed  by  the 
Bank.  There  is  no  consideration  for  the  defendant’s  pro- 
mise, and  therefore  no  obligation  upon  him  to  serve  the 
Bank  : Lees  v.  Whitcomb,  5 Bing.  34;  Sykes  v.  Dixon,  9 A. 
& E.  693  ; Aspdin  v.  Austin,  5 Q.  B.  671 ; Findlay  v.  Bristol 
and  Exeter  Ii.  W.  Co.,  7 Ex.  409  ; East  London  Waterworks 
Co.  v.  Bailey,  4 Bing.  283.  The  contract  not  being  under 
seal  and  being  executory  cannot  be  enforced : Mayor  of  Kid- 
derminster v.  Hardwick,  L.  R.  9 Ex.  17.  As  to  damages, 
the  parties  intended  that  the  $400  should  be  considered  as  a 
penalty,  and  not  as  liquidated  damages.  The  rule  is,  that 
the  damages  are  to  be  deemed  to  be  liquidated,  where 
there  is  no  precise  mode  of  ascertaining  them  ; but  there 
is  no  difficulty  here  in  ascertaining  them ; it  must  be  con- 
sidered therefore  to  be  a penalty,  and  the  Bank  can  only 
recover  for  the  actual  damage  they  have  sustained,  and  the 
jury  have  found  that  they  have  not  sustained  any  : Boys 
v.  Ancell,  5 Bing.  N.  C.  390;  Betts  v.  Burch,  4 H.  & N. 
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506;  Hinton  v.  SparJces,  L.  R.  3 C.  P.  161;  Sainter  v. 
Ferguson,  7 C.  B.  716.  Moreover,  tlie  plaintiffs  do  not  sue 
for  liquidated  damages,  and  an  amendment  should  not  be 
now  allowed.  It  must  also  be  considered  that  the  defen- 
dant was  told  that  the  agreement  was  a mere  matter  of 
form,  and  as  such  signed  it. 

Duff,  contra.  There  is  no  necessity  for  the  Bank  to  have 
signed  the  agreement  so  as  to  enable  them  to  sue,  for  all 
that  the  statute  requires  is,  that  the  contract  be  signed  by 
the  party  to  be  charged.  The.  agreement  in  all  respects 
complies  with  the  statute.  It  contains  the  subject  matter 
of  the  contract,  the  consideration  and  the  promise,  and  is 
signed  by  the  party  to  be  charged.  The  contract,  however, 
might  have  been  made  by  parol,  and  the  mere  bringing  of 
the  action,  and  setting  out  the  contract  would  be  sufficient. 
The  evidence  shews  that,  as  far  as  the  Bank  were  concerned, 
the  contract  was  completely  executed.  They  paid  the 
defendant’s  passage  out  and  his  salary  up  to  the  time  he 
left  their  employment : Australian  Royal  Mail  Steam 
Navigation  Co.  v.  Marzetti,  11  Ex.  228 ; Nicholson  v. 
Bradfield  Union,  L.  R.  1 Q.  B.  620 ; Fishmongers'1  Co. 
v.  Robertson,  5 M.  & G.  131.  As  to  damages,  the 
agreement  clearly  shews  that  liquidated  damages  and 
not  a penalty  were  intended ; and  this  is  just  that  class 
of  cases  where  there  is  no  mode  of  ascertaining  the  precise 
damage : Price  v.  Green,  16  M.  & W.  346  ; Reynolds  v. 
Bridge,  6 E.  & B.  528 ; Rutherford  v.  Stovel,  12  C.  P.  9. 

Hag  ARTY,  C.  J. — The  Judge  very  properly  ruled  at  the 
trial  that  there  was  no  evidence  of  fraud.  The  placing  of 
such  a plea  on  the  record  seems,  in  such  a case,  a most  im- 
proper and  unwarranted  proceeding. 

As  to  the  first  point  raised  it  must  be  decided  against 
the  defendant. 

Lees  v.  Whitcomb,  5 Bing.  34,  is  the  chief  authority  re- 
lied on.  The  defendant  had  signed  an  agreement  to  re- 
main with  the  plaintiff  for  two  years,  for  the  purpose  of 
learning  the  business  of  a dressmaker.  The  plaintiff  did 
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not  sign ; and  it  was  held  inoperative,  in  fact  nudum  pac- 
tum, there  being  no  consideration,  and  no  obligation  to 
teach. 

Laythoarp  v.  Bryant,  2 Bing.  N.  C.  735,  points  out  the 
distinction  in  the  last  case.  Tindal,  C.  J.,  fully  points  out 
the  state  of  the  law.  It  was  a case  for  sale  of  lands  under 
the  4th  section  of  the  Statute  of  Frauds.  He  says,  at  page 
743  : “The  defendant  might  have  required  the  vendor’s  sig- 
nature to  the  contract;  but  the  object  of  the  statute  was  to 
secure  the  defendant’s.  * * Here  when  this  party  who  has 
signed  is  the  party  to  be  charged,  he  cannot  be  subject  to  any 
fraud.  And  there  has  been  a little  confusion  in  the  argument, 
between  the  consideration  of  an  agreement  and  mutuality 
of  claims.  It  is  true  the  consideration  must  appear  on  the 
face  of  the  agreement.  * * But  I find  no  case,  nor  any 

reason  for  saying  that  the  signature  of  both  parties  is  that 
which  makes  the  agreement.  The  agreement,  in  truth,  is 
made  before  any  signature.” 

He  notices  the  numerous  cases  where  defendant’s  signa- 
ture is  alone  required.  A letter  from  an  executor  promising 
to  pay ; an  engagement  to  pay  the  debt  of  another ; or  a 
guarantee  by  a surety,  &c. 

The  Liverpool  Borough  Bank  v.  Eccles,  4 H.  & N.  139,  is 
strongly  in  point,  and  approves  of  the  last  cited  case. 

The  declaration  alleged  that  J.  Eccles  & Co.  being 
largely  indebted  to  the  plaintiffs,  by  an  agreement  in 
writing  purporting  to  be  made  between  the  defendants, 
the  said  J.  E.  & Co.,  and  the  Bank,  in  consideration  of  the 
Bank  agreeing,  as  therein  contained,  the  defendants  agreed 
they  would  pay  all  moneys  due  from  J.  E.  & Co.  to  the 
Bank,  not  exceeding  £35,000 ; and  that  they  should  not  be 
called  on  to  pay,  except  by  instalments  at  named  dates 
ranging  over  some  years,  and  that  till  all  was  paid,  the  Bank 
would  not  claim  payment  of  a debt  of  £15,000  due  to  them 
by  the  defendants.  The  declaration  then  averred  perfor- 
mance of  all  things  by  the  Bank,  and  set  out  as  a breach 
the  nonpayment  of  the  instalments  due  by  J.  E.  & Co. 

The  plea  was,  that  the  agreement  had  never  been  signed, 
executed,  or  agreed  to  by  the  Bank. 
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Martin,  B.,  notices  the  case  of  Laythoarp  v.  Bryant , as  a 
binding  authority,  and  says  the  presumption  was,  that  the 
document,  having  been  signed  and  handed  to  the  Bank,  was 
intended  to  be  binding. 

Watson,  B.,  said  that  he  did  not  see  why  the  Bank  could 
not  sign  it,  or  be  compelled  to  sign  it  now. 

As  to  the  second  point.  I am  of  opinion  that  the  plain- 
tiffs were  entitled  to  claim  the  $400  as  liquidated  damages. 
It  is  the  compensation  specially  agreed  on  for  the  breach 
of  one  distinct  contract,  namely,  not  to  leave  without  con- 
sent for  three  years. 

It  is  laid  down  in  the  notes  to  Gains  ford  v.  Griffith , 1 
Wins.  Saund,  ed.  1871,  p.  74  : “The  law,  nevertheless,  re- 
mains unshaken,  that  parties  may,  by  their  mutual  agree- 
ment, settle  the  amount  of  damages,  uncertain  in  their 
nature,  in  performance  or  omission,  of  a particular  speci- 
fied act , at  any  sum  upon  which  they  may  agree  : and  such 
sum  may  be  recovered  as  liquidated  damages.” 

The  case  before  us  is  not  open  to  the  objection  that  there 
is  one  sum  provided  for  the  breach. of  many  matters,  great 
and  small ; nor  is  it  for  a breach  of  a matter  readily  to 
be  estimated,  such  as  the  payment  of  a named  sum. 

Reynolds  v.  Bridge , G E.  & B.  528  ; Mercer  v.  Irving , E. 
B.  & E.  563,  may  be  referred  to. 

We  are  told  by  the  cases  always  in  these  matters  to  try 
and  find  out  what  the  parties  really  meant.  I have  no 
doubt  whatever  of  their  meaning  in  the  provision  before  us. 
I have  no  right  to  say  that  instead  of  the  defendant  agree- 
ing to  pay  $400  if  he  broke  this  distinct  and  express  stipu- 
lation, he  only  agreed  to  pay  such  damages  as  the  plain- 
tiffs could  prove  they  actually  sustained  by  his  default. 

G Wynne,  J. — Wain  v.  Walters,  5 East  10,  and  Lees  v. 
Whitcomb , 5 Bing.  34,  proceeded  upon  the  ground  that 
there  was  no  consideration  stated  in  the  agreement,  as  there 
should  be  within  the  4th  section  of  the  Statute  of  Frauds, 
to  support  the  defendant’s  promise. 

Lay t hoar p v.  Bryant,  2 Bing.  N.C.  742,  is  clear  authority 
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for  the  proposition,  that  where  a contract  contains  the 
names  of  the  contracting  parties,  the  subject  matter  of  the 
contract,  the  consideration,  and  the  promise,  it  is  binding 
upon  the  party  signing  it,  although  not  signed  by  the  other 
party  to  the  contract. 

In  the  case  before  us  all  the  requirements  are  present 
necessary  to  charge  the  defendant.  In  consideration  of  a 
certain  sum  to  be  paid  to  h’m  per  annum  by  the  plaintiffs, 
he  promises  to  serve  them  as  a clerk  in  their  business  of 
bankers,  and  if  he  should  leave  them  within  the  period  of 
three  years,  he  agrees  to  pay  them  the  sum  of  $400,  ad- 
mitted to  be  agreed  upon  as  liquidated  damages.  The  de- 
fendant has  received  the  consideration  for  his  promise,  but 
has  made  default  in  its  fulfilment,  and  has  therefore  in- 
curred the  liability  to  pay  the  plaintiffs  the  $400,  which  I 
agree  in  thinking  to  be  liquidated  damages  recoverable  in 
this  action,  and  not  a penalty. 

The  learned  J udge  before  whom  the  case  was  tried  re- 
served leave  to  the  plaintiffs  to  move  to  increase  such  dam- 
ages as  might  be  found  for  them  to  the  sum  of  $400,  if  the 
Court  should  be  of  opinion  that  it  was  recoverable  as  liqui- 
dated damages.  The  learned  Judge  was  clearly  of  opinion 
that  the  plaintiffs  were  entitled  to  some  damages,  but  the 
jury  rendered  a verdict  for  the  defendant. 

It  was  argued  before  us,  as  if  both  parties  agreed  that 
notwithstanding  this  verdict  and  the  form  of  the  reserva- 
tion, the  question  to  be  decided  was,  whether  or  not  the 
the  plaintiffs  were,  in  law,  entitled  to  recover  the  $400  as 
liquidated  damages  agreed  upon. 

I think  they  are  as  much  entitled  now  to  have  that  ver- 
dict entered  for  them,  although  the  verdict  has  been  ren- 
dered for  the  defendant,  as  they  would  have  been  to  in- 
crease it  to  that  sum  if  a small  verdict  had  been  rendered 
in  their  favor.  Even  where  no  leave  is  reserved,  it  is  now 
provided  by  37  Vic.  ch.  7,  sec.  33,  O.,  that  “ every  verdict 
shall  be  considered  by  the  Court  in  all  motions  affecting  the 
the  same,  as  if  leave  had  been  reserved  at  the  trial  to  move 
in  any  manner  respecting  the  verdict,  and  in  like  manner 
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as  if  the  assent  of  the  parties  had  been  expressly  given  for 
that  purpose.” 

A literal  construction  of  this  section  would  seem  to 
warrant  the  Court,  in  every  case,  whether  a verdict  has 
been  rendered  by  a jury  or  by  a Judge,  to  set  aside  that 
verdict,  and  to  enter  one  for  the  plaintiff,  if  the  Court 
should  be  of  opinion  that,  upon  the  evidence,  the  verdict 
should  be  for  the  plaintiff,  in  the  same  manner  as  that 
might  have  been  done  formerly  where  leave  was  specially 
reserved  for  the  purpose.  But  whether  this  section  is  or 
not  to  have  this  universal  application  in  all  cases,  I do 
not  think  there  is  any  doubt  in  the  case  before  us,  if  the 
reservation  made  at  the  trial  is  insufficient  for  the  purpose, 
that  we  should  avail  ourselves  of  this  section  to  order  a 
verdict  to  be  entered  for  the  plaintiffs  for  the  $400,  which 
we  think  them  entitled  to  recover,  as  the  sending  of  the  case 
again  to  a jury  could  only  entail  additional  expense  upon 
the  defendant  to  no  purpose. 

The  rule  will  be  to  enter  a verdict  for  the  plaintiffs  for 
$400. 

Galt,  J.,  concurred. 

Rule  absolute. 


46 — vol.  xxiv  c.p. 
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The  Royal  Canadian  Bank  v.  Wilson  et  al. 

Bill  of  exchange — Acceptance  by  one  partner  for  separate  debt,  and  net  in 
partnership  name — Liability  of  co-partners. 

Where  the  plaintiffs,  a bank,  discounted  a bill  drawn  by  one  partner? 
and  accepted  by  him  in  the  name  of  the  firm,  the  Manager  being  aware 
that  it  was  intended  by  such  partner  to  reimburse  himself  for  moneys 
which  he  alleged  that  he  had  advanced  to  the  firm ; and  it  appeared 
that  such  acceptance  was  unauthorized  by  the  other  partners : Held , 
that  the  bank  could  not  recover  against  them. 

The  partnership  name,  when  the  bill  was  so  drawn  and  accepted,  was 
J.  S.  W.  & Co  , and  the  acceptance  was  in  the  name  of  W.  M.  & Co. 
Held,  that  this  also  would  have  been  fatal  to  the  plaintiffs1  recovery. 

Declaration  on  a bill  of  exchange  drawn  by  one  J.  C. 
McCarthy  upon  and  directed  to  the  defendants,  trading 
under  the  name,  style,  and  firm  of  Wilson,  Moul  & Co.,  and 
purporting  to  be  accepted  by  them. 

The  cause  was  tried  before  Patterson,  J.,  without  a jury, 
at  Hamilton,  at  the  Fall  Assizes  of  1874. 

Pleas  : non-acceptance,  and  payment. 

From  the  evidence  it  appeared  that  a partnership  had 
been  formed  between  the  defendants  and  McCarthy  to 
carry  on  a lumber  business  at  Barrie,  at  which  place  the 
defendants  resided,  while  McCarthy  lived  at  Hamilton. 

On  the  21st  January,  1874,  the  day  on  which  the  Bill  of 
Exchange  was  dated,  McCarthy  called  at  the  office  of  the 
plaintiffs,  at  Hamilton,  and  presented  the  bill  for  discount. 

The  following  is  a statement  of  what  took  place  as  told 
by  the  Manager : “ I am  the  Manager  here  of  the  Royal 
Canadian  Bank.  I know  J.  C.  McCarthy.  I discounted 
.the  Bill  of  Exchange  (produced)  for  McCarthy.  It  was 
brought  by  him,  and  was  discounted  and  put  to  his  credit 
in  the  ordinary  course  of  business.  I said  to  him,  ‘ Mc- 
Carthy, this  seems  to  me  to  be  all  in  your  handwriting.’ 
He  said,  ' Yes;  I am  a partner  in  the  firm,  and  have  the 
power  of  signing  the  name  ’ ; and  he  told  me  the  firm  was 
composed  of  Wilson,  Moul,  and  himself.  I asked  him  some 
particulars  of  what  he  was  going  to  do  with  the  money. 
He  said  he  had  furnished  the  firm  money  from  time  to  time 
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to  carry  on  the  business.  He  did  not  say  where  this  money 
was  to  go.  I put  it  to  his  credit.  He  gave  me  to  under- 
stand, or  I inferred  from  what  he  told  me,  that  he  did  the 
greater  part  of  the  financing  of  the  firm.  When  I dis- 
counted the  bill  I understood  that  part  of  the  money  was 
going  to  the  firm,  and  he  explained  that  he  was  getting  it 
done  here  because  he  was  better  known  here  than  they 
were  in  Barrie.  I took  his  word,  and  discounted  the  paper 
on  the  strength  of  what  he  told  me.  McCarthy  said  he  was 
furnishing  funds  from  time  to  time.  I did  not  mean  to  say 
that  any  part  of  this  money  was  to  go  to  Barrie,  but  that 
it  was  to  refund  money  which  from  time  to  time  he  had 
advanced  them.” 

John  S.  Wilson , one  of  the  defendants,  was  called  as  a 
witness  by  the  plaintiffs.  He  gave  evidence  which  satisfied 
the  learned  Judge  that  at  the  time  when  this  bill  was 
drawn  and  accepted  in  the  name  of  Wilson,  Moul  & Co., 
the  partnership  name  was  J.  S.  Wilson  & Co.,  and  not 
Wilson,  Moul  & Co. ; also  that  McCarthy  had  no  right  to 
accept  a bill  as  between  himself  and  the  defendants  ; and 
that  the  bill  was  not  in  fact  for  partnership  purposes,  but 
was  for  the  private  purposes  of  McCarthy.  And  the  learned 
Judge  entered  a verdict  for  the  defendants. 

In  this  term  R.  Martin  obtained  a rule  nisi  to  set 
aside  the  verdict  entered  for  the  defendants  and  to  enter  a 
verdict  for  the  plaintiffs  under  the  Administration  of  Jus- 
tice Act,  1874. 

In  the  same  term,  McCarthy,  Q.C.,  shewed  cause.  The 
first  point  is,  that  the  bill  is  drawn  and  accepted  in  the 
name  of  Wilson,  Moul  & Co.,  and  the  evidence  clearly 
shews  that  at  this  time  there  was  no  such  firm  ; but  that 
it  was  J.  S.  Wilson  & Co.  It  is  quite  clear  that  a partner 
has  no  implied  authority  to  bind  his  co-partner  by  his 
acceptance  of  a bill  of  exchange,  except  in  the  true  style  of 
the  partnership.  Kirk  v.  Blurton,  9 M.  & W.  284,  is  ex- 
actly in  point.  There  the  partnership  name  was  John 
Blurton,  and  one  of  the  partners  accepted’  a bill  in  the 
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name  of  John  Blurton  & Co.,  and  it  was  held  that  the 
other  partners  were  not  liable.  See  also  Byles  on  Bills, 
11th  ed.,  44,  and  Sheppard  v.  Davy,  referred  to  in  the 
notes.  The  next  point  is,  that  the  acceptance  was 
given  for  the  private  debt  of  McCarthy,  and  not  for 
the  purposes  of  the  partnership,  and  that  therefore  the 
other  partners  were  not  liable  upon  it.  To  make  them 
liable  it  must  be  shewn  that  it  was  given  with  their 
consent,  which  it  is  clear  here  that  they  did  not  give : 
Byles  on  Bills,  11th  ed.,  45-6. 

R.  Martin,  contra.  The  evidence  shews  that  at  the 
time  of  the  transaction,  and  long  before  the  bill  Avas  drawn, 
the  name  of  the  firm  was  Wilson,  Moul  & Co.,  and  that  J. 
S.  Wilson  & Co.  was  only  a name  used  by  them  in  Barrie, 
for  the  purpose  of  enabling  them  to  draw  against  each 
other.  There  is  no  necessity  for  using  the  exact  name  of 
the  firm,  but  it  is  sufficient  if  it  be  the  equivalent ; and  the 
case  of  Kirk  v.  Blurton  has  not  been  followed  in  the  sub- 
sequent cases : Maclae  v.  Sutherland,  3 E.  & B.  25 ; Forbes 
v.  Marshall,  11  Ex.  166  ; Lloyd  v.  Ashby,  2 B.  & Ad.  23  ; 
Williamson  v.  Johnson,  1 B.  & C.146.  As  to  the  other  point, 
when  the  bill  was  taken  to  the  Bank  it  was  a proper  docu- 
ment, and  the  trasaction  was  complete.  It  makes  no 
difference  for  what  purpose  the  bill  was  taken  so  long  as 
the  Bank  Manager  had  not  notice  of  any  fraud  in  the 
inception  of  the  transaction,  or  that  the  consent  of  the 
co-partners  had  not  been  obtained,  and  the  evidence  shews 
that  he  had  not  such  notice  : Swan  v.  Steele,  7 East  210  ; 
Wintle  v.  Crowther,  1 C.  & J.  316. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

It  was  contended  by  Mr.  Martin  that  because  the  bill 
when  produced  to  the  Bank  Manager  was  in  a perfect 
state — that  is  to  say,  with  the  acceptance  of  the  drawee — it 
was  not  incumbent  on  him  to  make  any  inquiry  into  the 
circumstances  under  which  it  was  drawn  and  accepted,  and 
that  the  only  question  that  arises  on  this  case  is,  whether 
there  was  a partnership  of  Wilson,  Moul  & Co.,  and 
whether  McCarthy  was  a member  of  it. 
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Bat  in  answer  to  this  position,  it  is  proved  that  the 
Manager  did  make  inquiry  into  the  origin  of  the  bill, 
remarking  that  the  acceptance  was  in  the  handwriting  of 
McCarthy,  the  drawer.  There  is  also  another  conclusive 
fact,  namely,  that  the  bill  is  dated  at  Hamilton  on  the 
same  day  as  it  was  presented  for  discount  there,  and 
McCarthy  told  the  Manager  that  Wilson  and  Moule 
resided  at  Barrie,  so  that  beyond  all  question  he  knew 
that  McCarthy  had  not  only  drawn  but  accepted  the  bill. 
He  was  further  informed  that  it  was  drawn  and  accepted 
for  the  purpose  of  recouping  McCarthy  for  advances  which 
he  asserted  he  had  previously  made  on  behalf  of  the  firm. 

The  Manager  then  had  express  notice  that  the  right 
which  McCarthy  claimed  to  pledge  the  partnership  for  this 
debt  arose  from  their  being  indebted  to  him,  and  conse- 
quently the  right  of  the  plaintiff  to  hold  these  defendants 
liable  depended  on  the  truth  of  the  statement  made  by  him. 

I can  discover  no  difference  in  principle  between  the  case 
of  a party  taking  a partnership  liability  in  discharge  of  an 
antecedent  private  debt  due.  to  him  from  one  of  the 
partners,  and  that  of  a person  receiving  a bill  drawn  by 
him  in  the  name  of  the  firm  on  the  false  allegation  that 
the  firm  were  indebted  to  him  for  advances  previously 
made. 

The  law,  as  regards  the  first  point,  is  clearly  settled  by 
the  case  of  Lever  son  v.  Lane  et  al .,  13  C.  B.  N.  S.  278. 

On  the  trial  of  that  case  the  Lord  Chief  Justice,  in  the 
course  of  his  summing  up,  told  the  jury  “ that  if  one  partner 
gave  the  acceptance  of  the  firm  in  discharge  of  his  own 
separate  debt,  the  presumption  was,  that  he  did  so  without 
the  authority  of  his  co-partner,  and  that  it  lay  upon  the 
person  who  took  the  security  to  shew  that  it  was  given 
with  the  authority  of  the  other  partner.” 

This  direction  was  complained  of,  and  a motion  was 
made  for  a rule  nisi  for  a new  trial. 

The  application  was  refused,  and  Byles,  J.,  in  his 
judgment,  says : “ I agree  with  all  that  has  been 
said  by  my  brother  Williams ; and  I think  we  should  be 
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most  -unjustifiably  unsettling  the  law  if  we  were  to  grant 
a rule  upon  this  ground.” 

In  the  case  of  In  re  Riches , 4 DeG.  J.  & S.  581,  there  is 
an  express  recognition  of  the  second  point.  Lord  W estbury 
says : “ Generally  speaking,  a partner  has  full  authority 
to  deal  with  the  partnership  property  for  partnership 
purposes.  If  the  business  of  the  partnership  is  such 
as  ordinarily  requires  bills  of  exchange,  then,  unless 
restrained  by  agreement,  any  one  partner  may  draw, 
accept,  and  endorse  bills  of  exchange  in  the  name 
of  the  partnership  for  partnership  purposes.  All  per- 
sons may  give  credit  to  his  acts,  and  his  authority, 
unless  they  have  notice  or  reason  to  believe  that  the  thing 
done  in  the  partnership  name  is  done  for  the  private  pur- 
pose or  on  the  separate  account  of  the  partner  doing  it. 
In  that  case,  authority  by  virtue  of  the  partnership  contract 
ceases,  and  the  person  dealing  with  the  individual  partner 
is  bound  to  inquire  and  ascertain  the  extent  of  his  authority. 
If  he  do  not  so  act,  he  must  depend  upon  the  right  of  the 
partner  or  on  circumstances  sufficient  to  repel  the  presump- 
tion of  fraud,”  &c.  “ It  is  immaterial  whether  the  partner- 

ship security  is  applied  irt  discharge  of  an  existing  debt 
or  whether  it  is  used  by  the  individual  partner  for  the 
purpose  of  obtaining  money  from  his  own  Bankers  to  be 
applied  for  his  own  personal  purposes  ” 

The  law  as  laid  down  in  these  cases  is,  in  my  opinion, 
conclusive  against  the  right  of  the  plaintiffs  to  recover. 

But  there  is  another  point  which  would  be  fatal  to  their 
right — namely,  that  the  acceptance  is  not  in  the  name  of 
the  partnership  as  it  existed  when  the  bill  was  drawn  and 
accepted.  The  then  partnership  style  was  J.  S.  Wilson  & 
Co.,  and  it  was  not  until  the  month  of  March  following, 
that  the  name  Wilson,  Moul  & Co.  was  used.  Kirk  v. 
Blurton,  9 M.  & W.  284,  is  an  express  authority  on  this 
head. 

This,  as  a fact,  was  so  found  by  the  learned  J udge,  and 
we  see  no  reason  to  dissent  from  his  finding. 

Rule  discharged. 
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Walsh  y.  Johnson. 

Right  of  way. 

Held , that  the  cases  of  Johnson  v.  Boyle,  as  reported  in  8 U.  C.  R.  142, 
and  11  U.  C.  R.  101,  taken  in  connection  with  the  evidence  given  in 
this  case,  and  set  out  below,  only  established  a right  of  way  in  the 
plaintiff  over  the  east  half- of  lot  23,  in  the  9th  concession  of  Markham 
to  the  concession  line  between  the  8th  and  9th  concession,  but  none 
over  the  west  half  of  the  lot. 

Declaration  : that  the  plaintiff  was  possessed  of  a 
messuage,  and  was  entitled  to  a right  of  way  from  the  said 
messuage  over  a certain  close  to  a public  highway,  and  back 
again  from  the  said  public  highway  over  the  said  close  to 
the  said  messuage,  for  himself  and  his  servants,  on  foot,  and 
with  horses,  cattle,  and  carriages  at  all  times  of  the  year 
and  that  the  defendant  wrongfully  obstructed  the  said  way. 

Pleas : not  guilty ; and  that  the  plaintiff  was  not  en- 
titled to  the  right  of  way  as  alleged.  Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.  C.  P.,  without 
a jury,  at  Toronto,  at  the  Spring  Assizes  of  1874. 

In  the  particulars  of  the  plaintiff’s  claim  attached  to  the 
record,  the  right  of  way  claimed  was  said  to  be  “ A right  of 
way  over  a certain  road  in  the  township  of  Markham, 
which  road  runs  through  lot  23,  from  the  line  between  con- 
cessions nine  and  ten,  as  shewn  on  a plan  annexed ; the 
western  portion  'of  said  lot  23  being  in  the  possession  of 
the  defendant,  and  the  eastern  portion  in  possession  of  one 
John  Boyle.  Also  a right  of  way  from  part  of  lot  24,  oc- 
cupied by  the  plaintiff,  to  the  said  road.”  And  the  ob- 
struction complained  of  was,  “that  the  portion  of  the  said 
road  running  through  that  part  of  lot  23  owned  by  the 
defendant,  had  been  obstructed.” 

The  whole  complaint  and  enquiry  on  the  trial  was,  as  to 
the  plaintiff’s  right  of  way  over  that  part  of  the  road 
alleged  in  the  particulars  as  extending  upon,  over,  and 
across  lot  No.  23,  from  the  10th  to  the  9th  concession  lines, 
in  that  part  which  is  situated  upon  the  west  half  of  lot  23, 
the  obstruction  being  admitted. 
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It  appeared  that  the  plaintiff  was  in  possession  of  the 
west  fifty  acres  of  the  east  half  of  lot  No.  24,  in  the  9th 
concession  of  Markham,  as  tenant  of  one  Trueman  P. 
White,  who  had  purchased  from  one  Cornelius  Johnson, 
the  plaintiff  in  two  actions  of  Johnson  v.  Boyle,  reported 
in  8 U.  C.  R.  142,  and  11  U.  C.  R.  101.  The  only  access 
which  the  owner  for  the  time  being  of  the  west  50  acres  of 
the  east  half  of  lot  No.  24  had  to  the  concession  lines,  in 
front  of  the  east  half  and  to  that  in  front  of  the  west  half 
of  the  lot  24,  was  by  a private  way  from  the  west  half  of 
the  east  half  of  lot  24  to  the  road  which  he  alleged,  ex- 
isted across  lot  23,  from  the  concession  line  between  the 
9th  and  10th  concessions  to  the  concession  line  between  the 
9th  and  8th  concession  lines ; and  he  claimed  a right  of 
way  absolutely  along  such  last  mentioned  road  to  the  east 
— that  is,  to  the  concession  line  between  the  9 th  and  10th 
concessions;  and  to  the  west,  to  the  concession  line  between 
the  9th  and  8th  concessions. 

To  establish  this  right  he  relied  upon  the  recovery  in 
the  former  actions  of  Johnson  v.  Boyle;  and  it  was 
agreed  at  the  trial  that  the  recital  of  the  title  and  of 
the  facts  reported  in  the  above  cases,  8 IT.  C.  R.  and  11 
U.  C.  R.,  should  be  taken  as  evidence  in  this  cause. 

The  defendant’s  contention  was,  that  the  former  actions 
only  decided  that  the  owners  of  the  west  half  of  the  east 
half  of  lot  24,  had  a private  right  of  way  from  24  to  the 
road  across  23,  and  along  the  latter  easterly  to  the  con- 
cession line  between  the  9th  and  10th  concessions  ; but 
that  the  cases  did  not  decide  that  such  owners  had,  and 
defendant  contended  that  they  had  not,  any  private  right 
of  way  over  so  much  of  the  said  road  across  23  as  was  on 
the  west  half  of  that  lot,  where  the  obstructions  were. 
And  further  they  alleged,  as  was  admitted,  that  in  1851  the 
Township  Council  passed  a by-law  closing  the  road  across 
23,  and  divesting  it  of  its  character  of  a highway ; and 
that  they  had  conveyed  so  much  of  it  as  w^s  on  the  west 
half  of  23  to  defendant’s  father,  under  whom  the  defen- 
dant holds  the  west  half  of  lot  23. 
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The  learned  Chief  Justice  entered  a verdict  for  the 
plaintiff,  with  one  shilling  damages,  reserving  the  whole 
matter  for  the  consideration  of  the  Court. 

In  Easter  Term  Ewart  obtained  a rule  nisi  to  set  aside 
the  verdict  entered  for  the  plaintiff,  and  to  enter  a nonsuit 
or  verdict  for  the  defendant,  pursuant  to  the  leave  reserved, 
and  to  the  Law  Reform  Act,  on  the  ground  that  the  plain- 
tiff shewed  no  title  to  a right  of  way  over  the  west  half 
of  lot  23,  in  the  9th  concession  of  Markham,  the  property 
of  the  defendant : that  so  much  of  the  road  across  23  as 
was  situate  on  the  west  half  of  that  lot,  was  closed  by 
the  Municipal  by-law,  dated  15th  of  July,  1851,  and  the 
soil  and  freehold  thereof  was  afterwards,  on  the  11th  of 
October,  1851,  conveyed  by  the  Municipality  to  the  de- 
fendant : that  there  was  no  legal  proof  of  any  private  way 
over  the  land  of  the  defendant,  and  that  said  highway, 
where  it  crosses  the  east  half  of  lot  23,  is  still  open  and 
uninterrupted. 

In  Trinity  Term  J.  H.  Cameron , Q.C.,  shewed  cause 
The  cases  of  Johnson  v.  Boyle , as  reported,  8 U.C.  R.  142, 
and  again  in  11  U.  C.  R.  101,  were  put  in  evidence  at  the 
last  trial,  and  prove  a right  in  the  plaintiff  over  the  whole 
road  across  lot  23  from  east  to  west,  and  they  are  not 
rebutted.  The  defendant  is,  therefore,  estopped  from 
denying  the  plaintiff’s  right,  and  he  must  recover. 

Maclennan,  Q.C.,  contra.  The  cases  of  Johnson  v.  Boyle , 
as  formerly  reported,  do  not  operate  as  estoppels,  not  being 
pleaded.  Howmver,  they  only  establish  a right  of  way 
across  the  east  half  of  lot  23  to  the  concession  line  between 
lots  9 and  10,  but  do  not  establish  any  right  of  way  over 
the  west  half  of  lot  23.  This  point  is,  therefore,  still 
open,  and  the  evidence  given  at  the  trial  utterly  failed  to 
prove  an}^  such  right  of  way. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  main  question  appears  to  be  whether  or  not  the  re- 
coveries in  the  former  actions  establish  a right  of  way  to 
47 — vol.  xxiv  c.p. 


370  COMMON  PLEAS,  MICHAELMAS  TERM,  38  VIC.,  1874. 

the  owners  for  the  time  being  of  the  piece  of  land  of  which 
the  plaintiff  is  in  possession,  over  the  west  half  of  lot  23, 
to  the  concession  line  between  the  8th  and  9th  concessions, 
and  whether  the  defendant  is  affected  by  those. recoveries. 

By  the  report  of  Johnson  v.  Boyle,  in  8 U.  C.  B.  142, 
and  which  we  are  to  take  as  evidence  given  in  this  case  of 
the  facts  therein  recited,  it  appears  that  the  plaintiff  in  that 
action,  under  whom,  by  derivative  title,  the  present  plain- 
tiff claims,  declared  against  one  Boyle,  the  defendant 
therein  : “ that  before  and  on  the  1st  of  January,  1843,  there 
of  right  was,  and  from  thence  hath  been  and  still  ought  to 
be  a common  public  highway  in  and  through  a close  in 
the  township  of  Markham,  leading  from  a certain  high- 
way, being  the  concession  road  between  the  ninth  and  tenth 
concessions  of  Markham,  through  lot  No.  23  of  the  said 
ninth  concession,  to  a certain  other  highway,  being  the 
concession  road  between  the  eighth  and  ninth  concessions 
of  Markham : that  the  plaintiff  was  lawfully  possessed  of 
a certain  close  near  to  the  said  highway  leading  from  the 
said  concession  road  between  the  eighth  and  ninth  conces- 
sions, and  had  no  other  means  of  access  with  his  carriages, 
&c.,  to  and  from  his  close  in  and  to  the  said  concession  roads,. 
except  through  the  said  public  highway  leading  from  and 
to  the  said  road  between  the  8th  and  9th  concessions  of  the 
said  township;  yet  the  defendant,  well  knowing,  &c.,  ob- 
structed the  said  highway  by  putting  rails,  “ &c.,”  and  con- 
tinued the  said  obstruction  from  thence  hitherto,  by  which 
the  plaintiff  has  been  prevented  from  using  and  going  along 
the  public  highway,  so  leading  as  aforesaid,  and  has  been 
obliged  to  pass  and  repass  to  and  from  his  said  close  into 
the  said  concession  roads  between  the  ninth  and  tenth 
concessions  and  the  eighth  and  ninth  concessions  of  the 
said  townships,  by  a very  circuitous  route. 

In  a second  count  the  plaintiff  declared,  “ that  before  and 
at  the  time,  &c.,  he  was  and  still  is  lawfully  possessed  of  a 
certain  other  close,  and  that  by  reason  thereof  he,  during 
all  the  time  aforesaid,  had  and  still  of  right  ought  to  have  a 
certain  way  from  his  said  close  towards  a certain  close  in 
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the  township  aforesaid,  and  into,  through,  and  over  the 
same  towards  a certain  common  and  public  highway  in  the 
township  aforesaid,  and  into  the  same,  and  from  thence 
towards  the  close  of  the  plaintiff’,  and  unto  and  into  tho 
same,  for  himself,  his  servants,  horses,  carriages,  &c. ; yet, 
that  the  defendant  well  knowing,  &c.,  on  the  1st  of  January, 
1843,  and  on  divers  days,”  &c.,  “ wrongfully  stopped  up  the 
said  way  to  the  plaintiff’s  damage,  &c.” 

The  defendant,  in  that  action,  pleaded:  1.  Not  guilty; 

2.  Traversing  the  right  of  way  over  lot  23  in  the  first 
count  mentioned,  on  the  alleged  road  leading  from  the  con- 
cession line  between  the  9th  and  10th  concessions  to  the 
concession  line  between  the  8th  and  9th  concessions  at  the 
place  where  the  defendant  erected  the  obstructions ; and 

3.  Traversing  the  plaintiff’s  alleged  right  of  way,  stated 
in  the  second  count. 

The  piece  of  land  of  which  the  plaintiff  Johnson  in  that 
case  had  possession,  was  the  same  west  half  of  the  east 
half  of  lot  24,  in  the  9th  concession  of  Markham,  now  in 
possession  of  the  plaintiff  Walsh. 

What  was  claimed  in  the  first  count  of  the  declaration 
in  Johnson  v.  Boyle,  as  above  reported,  was  a peculiar  in- 
jury to  the  plaintiff  over  and  above  that  borne  by  others 
of  Her  Majesty’s  subjects,  by  the  obstruction  of  a common 
public  highway,  which  the  road  across  lot  23,  from  the  con- 
cession lines  at  either  end  of  the  9th  concession,  was 
claimed  to  be.  And  the  right  of  way  claimed  in  the 
second  count  was  from  that  public  highway  so  crossing  lot 
23,  over  that  portion  of  lot  23  lying  between  it  and  the 
west  half  of  the  east  half  of  lot  24.  And  the  issue  as  to 
the  first  count  was  whether  or  not  the  plaintiff  had  any 
'peculiar  right  over  the  road  across  lot  23,  at  the  place 
where  the  evidence  should  disclose  that  it  was  obstructed. 

It  is  recited  in  that  case,  which  in  so  far  as  it  is  material 
we  are  to  take  as  evidence  given  in  the  case  before  us,  that 
the  father  of  Boyle,  the  defendant  therein,  was  originally 
the  proprietor  of  the  whole  lot  23  in  the  9th  concession  of 
Markham : that  many  years  previously,  but  when  is  not 
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stated,  he  sold  to  one  Matthew  Mills  the  west  half  of  the 
lot.  It  is  further  recited  that  George  Boyle’s  son,  the  then 
defendant,  obtained  from  his  father  the  east  ,half  of  the 
same  lot  23,  except  that  within  the  east  half,  some  distance 
west  of  the  10th  concession  line,  his  father,  George  Boyle, 
gave  to  the  public  one  acre  of  land  for  a burying  ground. 
This  piece  of  land  reserved  for  a burying  ground,  and 
which  was  excepted  in  the  deed  from  George  Boyle  to  his 
son,  fronted  upon  a road  through  the  centre  of  lot  23  in 
the  9th  concession  from  the  10th  to  the  9th  concession 
lines,  which  road  had  been  generally  used  by  all  persons 
who  desired  to  use  it  for  any  purpose  so  long  ago  as  1805, 
having  been  in  the  first  instance  laid  oat  by  the  assent  of 
Mills,  the  'proprietor  of  the  west  half  and  of  George  Boyle, 
father  of  the  then  defendant,  proprietor  of  the  east  half  of 
lot  23.  It  is  also  recited  that  the  defendant  in  that  case 
was  the  owner  of  the  east  end  of  24,  in  the  9tli  concession. 
The  point  in  dispute  is  thus  stated  to  have  been  : that  “ the 
defendant  thus  owning  land  to  the  east  and  south  of  the 
plaintiff  it  was  impossible  for  the  plaintiff  to  get  to 
the  10th  concession  line,  either  through  lot  24  or  23, 
without  trespassing  on  the  defendant,  unless  he  could 
make  out  that  he  had  a private  right  of  way,  such 
as  he  declared  he  had,  leading  from  his  house  to 
the  road  running  through  lot  23,  and  leading  from  the  9th 
to  the  10th  concession  ; and  unless  he  could  make  out  that 
that  road,  where  it  led  past  the  burying  ground  to  the  10 th 
concession,  was  a common  public  highway,  which  neither 
the  defendant  nor  any  other  person  could  legally  shut  up.” 
The  report  proceeds  to  say  that  “ he  gave  evidence  to  shew 
that  the  road  through  the  centre  of  23,  from  the  9th  to  the 
10th  concession,  was  a legal  highway — first,  because  it 
was  expressly  dedicated  to  the  public  as  such  by  George 
Boyle, when  hewas  the  owner  in  fee;  secondly,  because  from 
the  long  user  a dedication  might  be  presumed,  if  it  were 
not  clearly  proved.” 

I understand  this  part  of  the  report  to  relate  to  that 
portion  of  the  road  in  which  the  obstruction  complained  of 
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in  the  first  count  was,  that  is  to  say,  between  the  burial 
ground,  which  was  on  the  east  half  of  lot  23,  and  the  con- 
cession line  between  the  9th  and  10th  concessions  ; for  in 
a previous  part  of  the  report  it  had  been  stated  that  the 
road  in  question  had  been,  “ in  the  first  instance , laid  oat 
by  the  assent  of  Mills , ike  'proprietor  of  the  west  half,  and 
of  George  Boyle,”  “ the  proprietor  of  the  east  half!’ 

The  jury  rendered  a general  verdict  for  the  plaintiff,  and 
one  shilling  damages. 

Upon  this  verdict  being  moved  against,  the  Court  of 
Queen’s  Bench  sustained  it. 

Robinson,  C.  J.,  delivering  the  judgment  of  the  Court, says : 
€(  Upon  full  consideration  of  the  evidence  given  in  this  case, 
we  are  all  satisfied  with  the  verdict.  If  the  plaintiff 
shewed  a right  to  recover  in  respect  to  the  obstruction  of 
either  of  the  ways  in  question,  it  would  be  enough — for  the 
jury  gave  but  nominal  damages.”  He  then  goes  on  to  shew 
that  there  was  abundance  of  evidence  to  establish  that  the 
road  across  lot  23  in  the  9th  concession  from  west  to  east, 
between  the  8th  and  10th  concessions,  was  a common  public 
highway ; and  it  was  in  respect  of  an  obstruction  of  the 
plaintiff’s  right  of  way  over  this  highway,  at  some  point 
between  the  burial  ground  and  the  concession  line  between 
the  9th  and  10th  concessions,  that  the  Court  was  of  opinion 
that  the  plaintiff’s  cause  of  action  was  most  clearly  estab- 
lished; for,  with  reference  to  the  right  of  way  claimed  in 
the  second  count,  the  judgment  proceeds : “ As  to  the 
private  way,  leading  from  Johnson’s  house  to  this  highway 
between  the  9th  and  10th  concessions,  very  little  is  said 
respecting  that  by  the  witnesses,  but  I do  not  see  that  we 
could  properly  find  fault  with  the  verdict  as  regards  that 
alleged  private  right  of  way ; and,  at  any  rate,  the  damages 
given  being  nominal,  and  the  plaintiffs  right  to  recover 
in  respect  to  the  obstruction  of  the  other  way  being,  as  we 
think,  established,  we  should  not  set  aside  the  verdict  on 
account  of  any  doubt  wTe  might  have  respecting  the  right  to 
recover  on  the  second  count.” 

I confess  I have  been  unable  to  understand  this  portion 
of  the  judgment,  for  I fail  to  see  what  peculiar  right  the 
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plaintiff  Johnson  could  have  had  giving  to  him  a cause  of 
action  for  the  obstruction  of  a common  public  highway, 
unless  it  was  through  the  right  of  way  which  was  claimed 
in  the  second  count,  as  being  his  only  access  over  the  high- 
way in  question  to  the  concession  line.  If  he  had  not  this 
private  right  of  way  to  the  road,  which  was  claimed  to  be 
a common  public  highway  across  lot  23,  I do  not  well  see 
what  right  he  could  have  had  to  that  road  as  distinct  from 
other  members  of  the  public,  which  could  give  him  a 
cause  of  action  for  its  obstruction.  Nor  do  I see  why  the 
smallness  of  the  damages  could  affect  the  defendant’s  right 
to  a new  trial,  if  that  private  way,  claimed  in  the  second 
count,  was  not  clearly  established,  when  what  was  claimed 
in  the  action  was  a right  to  make  the  east  half  of  lot  23 
subservient  during  all  time  to  the  west  50  acres  of  the  east 
half  of  lot  24. 

The  judgment  thus  concludes  : “ It  was  fairly  left  to  the 
jury,  upon  the  evidence,  to  find  whether  there  had  been 
an  actual  enjoyment  of  a private  right  of  way  from  the 
plaintiff’s  house  through  the  defendant’s  land  to  the  public 
way  on  lot  23,  leading  from  that  lot  to  the  10th  con- 
cession ; the  jury  found  there  had  been  such  enjoyment 
for  more  than  twenty  years  ; and  there  was  such  evidence, 
we  think,  as  warranted  them  in  so  finding.” 

Now  the  point  decided  in  that  case  was  that  the  plaintiff 
therein,  Cornelius  Johnson,  had,  as  against  Boyle  the 
defendant  therein,  a private  right  of  way  from  the  west 
half  of  the  east  half  of  lot  24,  in  the  9tli  concession  of 
Markham,  over  a portion  of  the  east  half  of  lot  23  in  the 
same  concession  to  a certain  road  extending  across  lot  23 
from  east  to  west,  which  the  case  determined  to  be  a com- 
mon public  highway : and  further,  that  the  plaintiff  had 
such  a private  interest  in  so  much  of  that  common  high- 
way as  was  situated  in  the  east  half  of  the  said  lot  23  from 
the  private  way  above  mentioned  to  the  concession  line 
between  the  9th  and  10th  concessions,  as  gave  him  a cause 
of  action  for  obstruction  of  the  highway,  and  that  decision 
is  no  doubt  binding  when  properly  relied  upon,  as  between 


WALSH  Y.  JOHNSON. 


375 


the  parties  to  that  action  and  their  privies  in  estate.  But 
what  is  not  expressly  decided  by  that  case  remains  open 
between  all  parties  affected  or  unaffected  by  the  judgment. 

We  are  referred  to  the  report  for  the  purpose  of  extracting 
therefrom  the  facts  upon  which  it  proceeded,  and  to  take 
as  evidence,  so  far  as  may  be  material  to  the  case  before 
us,  what  is  recited  as  to  title  and  facts  proved  in  that 
case.  For  this  purpose  I must  confess  that  the  report  does 
not  appear  to  me  to  be  of  much  value. 

So  far  as  relates  to  the  private  way  from  the  west  half 
of  the  east  half  of  lot  24  to  the  common  public  highway 
extending  from  east  to  west  across  lot  23,  it  may  be 
admitted  that  it  has  been  established  conclusively,  but  with 
that  we  have  nothing  to  do  in  the  case  before  us.  The 
plaintiff’s  right  there  is  not  now  disputed.  The  place 
where  the  plaintiff’s  right  of  way  is  contested  in  the  case 
before  us,  is  upcn  so  much  of  the  road  extending  across  lot 
23  as  is  situate  upon  the  west  half  of  the  said  lot  23 ; and  in 
so  far  as  such  road  there  is  concerned,  I do  not  see  that  the 
case  in  8 U.  C.  R.  decides  anything  further  than  that  it  had 
become  a common  public  highway.  But  the  report  is 
utterly  defective  in  omitting  to  state  any  portion  of  the 
evidence  upon  which  the  plaintiff’s  particular  interest  in 
that  highway  was  rested,  so  as  to  give  to  him  a private 
remedy  by  action  instead  of  the  public  remedy  by  indict- 
ment for  the  obstruction  of  a public  or  common  highway. 

Reading  the  first  count  in  that  case  the  plaintiff’s  right 
would  seem  to  have  been  rested  upon  a right  of  way  by 
necessity  from  his  west  half  of  the  east  half  of  lot  24,  along 
the  road  situate  on  lot  23  to  the  concession  roads  abutting 
on  either  end  of  the  9th  concession.  But  there  is  nothing 
stated  in  the  report  from  which  we  can  gather  what  was 
the  evidence  or  what  were  the  grounds  upon  which  a way 
of  necessity  was  claimed  for  a part  of  lot  24  to  the  conees-. 
sion  roads  in  front  and  rear  of  that  lot  over  lot  23,  instead 
of  over -the  other  parts  of  lot  24  itself.  That  there  was 
abundance  of  evidence  to  support  the  verdict  in  that  case, 
which  established  the  right  of  way  from  lot  24  to  the  road 
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across  lot  23,  and  thence  easterly  along  that  road  to  the 
10th  concession  line,  we  are  bound  to  assume  from  the 
judgment  ; but  when  we  are  referred  to  that  case,  as 
reported,  for  evidence  in  support  of  a similar  right  across 
the  west  half  of  lot  23,  it  is  necessary  that  we  should 
clearly  see  upon  what  evidence  the  former  case  proceeded, 
and  whether  that  evidence  is  sufficient  to  establish  the 
right  of  the  plaintiff  in  this  action  to  a peculiar  right, 
giving  him  a cause  of  action  for  the  obstruction  of  the  same 
common  highway  where  it  crosses  the  west  half  of  lot  23. 

As  an  estoppel  it  appears  to  me  to  be  clear  that,  inas- 
much as  what  is  decided  in  the  former  case  affected  wholly 
the  east  half  of  23,  the  judgment  therein  could  not  con- 
clude the  point  in  issue  in  this  cause,  even  if  it  had  been 
pleaded,  which  it  has  not  been. 

The  case  of  Johnson  v.  Boyle , as  reported  in  11  U.  C.  R. 
101,  affords  us  no  assistance,  as  no  evidence  whatever 
is  recited  in  it ; the  points  arising  there  being  points  of 
pleading  brought  before  the  Court  on  demurrer.  There 
the  declaration  claimed  in  general  terms  a certain  way, 
by  reason  of  plaintiff’s  possession  of  a close  in  the  Town- 
ship of  Markham,  from  the  said  close  towards  a certain 
other  close  in  the  said  township,  and  into,  through,  and  over 
the  same  towards  a certain  common  and  public  highway  in 
the  township  aforesaid,  and  into  the  same,  and  so  back  again 
from  the  said  common  public  highway  towards  the  said 
close,  and  into,  through, and  ove1"  the  same,  and  from  thence 
towards  and  into  the  plaintiff’s  said  close.  The  defendant 
pleaded  in  substance  that  the  supposed  way  was  a common 
public  highway  passing  across  lot  23,  in  the  9th  concession 
of  Markham  : that  the  defendant  was  seized  of  the  east 
half  of  lot  23,  and  one  Johnson,  (not  the  plaintiff  in 
the  action),  was  seized  of  the  west  half,  and  that  the 
township  by  by-law  had  stopped  up  the  highway,  and 
had  conveyed  so  much  of  it  as  was  on  the  east  half 
to  the  defendant  Boyle,  and  so  much  as  was  on  the 
west  half  to  the  said  Johnson,  the  owner  in  fee  of  the 
west  half.  This  plea  was  demurred  to  as  an  argumenta- 
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tive  denial  of  the  right  of  way  claimed,  and  as  an  informal 
attempt  to  justify  the  obstruction  of  plaintiff’s  private 
right  by  a by-law  authorizing  the  stopping  up  of  a public 
highway.  The  Court  sustained  the  demurrer,  for  the 
reason  that  all  that  was  contained  in  the  plea  might  be 
true,  and  that  yet  the  plaintiff’s  right,  if  he  had  such  a 
one,  would  not  be  affected  by  it.  The  other  point  decided 
arose  on  an  estoppel  pleaded,  setting  up  the  whole  of  the 
record  and  judgment  in  the  former  action,  and  alleging 
that  the  place,  where  the  obstruction  complained  of  was, 
was  the  same  piece  of  land  as  described  in  the  second 
count  of  the  former  action. 

As  to  that  piece  of  land  no  question  arises  in  the  case 
before  us. 

It  remains  to  be  considered,  whether  the  evidence  taken 
in  the  case  before  us,  either  separately  or  in  connection 
with  what  is  reported  in  8 U.  C*.  R.  142,  is  sufficient  to 
sustain  the  plaintiff’s  action. 

The  whole  evidence,  so  far  as  we  know  from  the  evidence 
before  us  or  can  collect  from  the  reported  case,  and  there- 
fore the  only  evidence  upon  which  we  can  proceed,  appears 
to  be  that  at  some  time  prior  to  1805,  and  while  one 
Matthew  Mills  was  seized  of  the  west  half,  and  while  one 
George  Boyle,  the  father  of  the  defendant  in  Johnson  v. 
Boyle,  was  seized  of  the  east  half  of  lot  23,  in  the  9th  con- 
cession of  Markham,  they,  Mills  and  George  Boyle,  laid  out 
a road  upon  and  across  lot  23,  from  the  concession  line 
between  the  9th  and  10th  concessions  to  that  between  the 
8th  and  9th  concessions,  which  roadpipon  the  first  day  of 
January,  1843,  at  least  had  acquired  the  character  of  a 
common  public  highway.  While  seized  of  the  east  half  of 
lot  23,  but  when  does  not  precisely  appear,  but  at  any 
rate  fully  16  or  17  years  before  1851,  that  is  to  say,  prior 
to  183J  or  1835,  George  Boyle  gave  an  acre  of  the  east  half 
of  lot  23,  fronting  on  the  road  across  the  lot,  to  the  public  for 
a burying  ground,  and  this  piece  he  excepted  from  his  grant 
in  the  deed  which  he  gave  to  his  son  of  the  east  half.  Peter 
Johnson,  the  father  of  Cornelius  Johnson,  the  plaintiff  in 
48 — YOL.  XXIV.  C.P. 
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Johnson  v.  Boyle , acquired  the  west  50  acres  of  the  east 
half  of  lot  24,  but  when  first  he  acquired  that  piece  of  land 
does  not  appear,  nor  from  whom  he  acquired  it.  There  is 
no  evidence  before  us  that  it  was  ever  owned  by  any  one 
who  at  the  same  time  was  seized  of  any  part  of  lot  23. 
While  Peter  Johnson,  the  father  of  the  plaintiff  in  John- 
son v.  Boyle , was  seized  of  the  west  50  acres  of  the  east 
half  of  lot  24,  John  Johnson,  Peters  brother,  was  possessed 
of  the  east  50  acres  of  the  same  lot.  Prior  to  the  com- 
mencement of  the  action  in  Johnson  v.  Boyle , Boyle,  the 
defendant  therein,  had  acquired  the  same  east  50  acres, 
which  by  the  evidence  given  now  in  this  action  by  John- 
son, the  plaintiff  in  the  former  actions,  appeared  to  have 
been  once  the  property  of  his  uncle  J ohn. 

There  is  no  evidence,  which  we  can  anywhere  see,  that 
connects  the  title  to  any  part  of  the  east  half  of  lot  24  with 
the  owner  of  any  part  of  lot  23,  at  the  time  that  Peter 
Johnson  first  acquired  the  west  50  acres  of  the  east  half  of 
lot  24,  so  as  to  give  the  owner  of  such  50  acres  any  claim 
to  any  right  of  way  over  lot  23,  in  virtue  of  the  mode  in 
which  the  title  to  such  50  acres  in  lot  24  was  acquired. 

Nor  is  there  any  evidence  whatever  from  which  we  can 
infer  in  law  that  any  part  of  lot  23  became  a servient  tene- 
ment to  the  west  half  of  the  east  half  of  lot  24,  which 
would  give  to  the  owner  of  the  last  mentioned  piece  of 
land  a way  of  necessity  over  lot  23. 

We  gather  from  the  evidence  now  given  in  the  case 
before  us  by  Cornelius  Johnson,  the  plaintiff  in  the  former 
actions,  that  the  right  of'  way  claimed  by  him  in  the  former 
action  from  lot  24  to  the  common  highway  crossing  lot  23, 
did  not  originate  in  a way  of  necessity  nor  in  any  privity 
of  title  between  his  title  to  the  50  acres  on  24  and  the  title 
of  any  former  owner  of  lot  23,  but  in  a gift  which  by  long- 
use  has  matured  into  a perfect  right.  He  says : “ The  short 
road  north  to  south  was  given  to  my  father,  (Peter),  by 
George  Boyle,  father  of  John  Boyle,”  which  latter  was 
the  defendant  in  the  former  actions. 

I collect  from  the  evidence  that  this  gift  was  long  after 
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the  first  laying  out  of  the  road  across  lot  23,  and  not  before 
1812;  for  Cornelius  Johnson,  who  testifies  to  the  fact  of 
this  way  having  been  given  by  George  Boyle  to  Peter 
Johnson,  father  of  the  plaintiff  in  Johnson  v.  Boyle,  says 
that  he  came  into  the  Township  of  Markham  to  lot  24  in 
1812. 

It  appears  then  sufficiently  plain  that  at  the  time 
that  the  owners  of  the  west  50  acres  of  the  east  half  of  lot 
.24  first  obtained  any  way  at  all  to  the  highway  crossing 
lot  23,  the  west  half  of  that  lot  was  the  property  of  another 
person,  who  does  not  appear  to  be  in  any  way  in  privity 
with  George  Boyle,  so  as  to  be  affected  in  any  manner  by 
the  right  of  way  granted  by  him ; for  although  the  present 
defendant  traces  the  title  for  the  west  half  back  to  George 
Boyle,  it  must  be  through  Matthew  Mills,  who  had  pur- 
chased from  him  the  west  half  of  lot  23,  prior  to  1805,  and 
before  the  highway  across  lot  23  was  laid  out  or  opened. 

In  so  far,  therefore,  as  the  west  half  of  lot  23  is  concerned, 
I can  see  no  interest  that  the  plaintiff  can  have  by  reason 
of  his  being  now  the  owner  of  the  west  50  acres  of  the  east 
half  of  lot  24,  which  could  deprive  the  owner  of  the  west 
half  of  lot  23  of  the  right  to  acquire  so  much  of  the  old 
highway  as  passed  through  that  half,  when  it  was,  as  it 
appears  to  have  been,  divested  of  its  character  as  a high- 
way by  a by-law  of  the  municipal  council  in  1851. 

The  former  decisions  establish,  no  doubt,  the  right  in  the 
owners  of  such  west  50  acres  over  and  upon  the  east  half 
of  lot  23 ; but  neither  in  the  former  cases,  as  reported,  nor 
in  the  case  before  us,  do  I see  anything  which  would  war- 
rant us  in  holding  that  the  plaintiff  here  has  established 
any  right  of  way  over  the  west  half  of  that  lot. 

In  my  judgment,  therefore,  the  plaintiff  should  be  non- 
suited. If  he  can  make  out  a better  case  than  is  at  present 
disclosed,  he  can  have  the  opportunity  of  raising  the 
question  again. 


Rule  absolute. 
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The  Canada  Car  and  Manufacturing  Company  v. 
Harris. 

Joint  stock  company  by  letters  patent — Subsequent  incorporation  by  statute — 
Liability  of  shareholders. 

To  an  action  for  calls  alleged  to  be  due  by  defendant  to  the  Canada  Car 
and  Manufacturing  Company,  defendant  pleaded  on  equitable  grounds, 
that  he  subscribed  for  the  shares  and  became  a shareholder  in  a Com- 
pany, called  “The  Canada  Car  Company,”  incorporated  by  letters 
patent  for  certain  specified  purposes,  and  not  otherwise  : that  after- 
wards, and  without  the  assent  and  against  the  will  of  defendant,  that 
Company  applied  to  the  Dominion  Legislature  and  obtained  an  Act 
constituting  the  shareholders  therein  a body  corporate,  under  the  name 
of  the  Canada  Car  and  Manufacturing  Company,  the  now  plaintiffs  : 
that  by  the  said  Act  greater  powers  were  conferred  upon  the  plaintiffs 
than  were  possessed  by  the  Canada  Car  Company,  and  the  nature  of 
the  business  was  varied  and  extended,  and  the  undertaking  rendered 
more  hazardous  than  was  contemplated  by  the  Canada  Car  Company, 
or  the  defendant  when  he  became  a shareholder  thereof ; and  that 
the  defendant  never  agreed  to  become  a shareholder  of  or  invest  his 
money  in  a Company  possessing  the  powers  of  the  plaintiffs,  whereby 
defendant  is  relieved  from  liability. 

Held , plea  clearly  bad  ; for  the  Act  was  binding  on  all  the  shareholders, 
whether  assenting  or  not  to  the  application  for  it ; and  this  Court  had 
no  jurisdiction  to  relieve  defendant  from  a liability  which  the  statute 
expressly  declared  that  he  should  continue  to  be  subject  to. 

Declaration  : that  the  defendant  is  a holder  of  fifty 
shares  in  the  Canada  Car  and  Manufacturing  Company, 
and  is  as  such  shareholder  indebted  to  the  said  Company  in 
the  sum  of  $2,100,  in  respect  of  fourteen  calls  of  $6,  upon 
each  of  twenty -five  shares,  parcel  of  the  said  fifty  shares'; 
and  that  the  said  defendant  is  also  indebted  to  the  said 
Company  in  the  sum  of  $2,350,  in  respect  of  fourteen  calls 
of  $6  each,  and  one  call  of  $10,  upon  each  of  twrenty-five 
shares,  the  balance  of  the  said  fifty  shares  so  held  by  the 
defendant  as  aforesaid  in  the  said  Company,  whereby  an 
action  hath  accrued  to  the  said  Company,  under  The 
Canada  Joint  Stock  Companies’  Clauses  Act,  1869,  to 
demand  and  have  of  and  from  the  defendant  the  sum  of 
$4,450,  yet  the  defendant  has  not  paid  the  same. 

Third  plea,  on  equitable  grounds  : that  the  defendant 
subscribed  for  and  became  the  holder  of  certain  shares  in  a 
Company,  called  the  “ Canada  Car  Company,”  incorporated 
under  the  provisions  of  the  Canada  J oint  Stock  Companies’ 
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Letters  Patent  Act,  1869;  and  the  shares  in  the  declaration 
mentioned  were  and  are  the  shares  subscribed  for  by  the 
defendant  in  the  said  Company  and  not  otherwise  : that 
the  Charter  or  Patent  of  Incorporation  of  the  said  Canada 
Car  Company  empowered  the  said  Company  to  make,  con- 
struct, lease,  or  sell  railway  cars,  and  railway  points ; and 
the  defendant  subscribed  for  the  said  shares,  and  became 
such  shareholder  in  the  said  Company,  incorporated  for 
such  purposes  and  objects,  and  not  otherwise  : that  after- 
wards, and  without  the  assent  and  against  the  will  of  the 
defendant,  the  said  Canada  Car  Company  applied  to  the 
Legislature  of  the  Dominion  of  Canada,  and  obtained  a 
special  Act  to  he  passed  by  such  Legislature  constituting 
the  shareholders  of  the  Canada  Car  Company  a body  politic 
and  corporate,  under  the  name  of  the  “ Canada  Car  and 
Manufacturing  Company,”  who  are  the  now  plaintiffs  : 
that  by  the  said  Act  greater  and  more  extensive  powers 
were  and  are  conferred  upon  the  said  plaintiffs  than  were 
possessed  by  the  said  Canada  Car  Company  under  their 
said  Charter  of  Incorporation,  and  the  nature  of  the  busi- 
ness which  the  plaintiffs  might  and  were  authorized  by  the 
said  special  Act  to  carry  on  was  varied  and  extended,  and 
the  plaintiffs  were  authorized  to  engage  in  and  become 
parties  to  other  and  more  hazardous  undertakings,  not  in 
contemplation  of  the  said  Canada  Car  Company  when  the 
same  was  incorporated  or  of  the  defendant  when  he 
became  a shareholder  thereof ; and  the  defendant  never 
agreed  to  become  a shareholder  in  a Company  possessing 
the  powers  now  possessed  by  the  plaintiff,  or  invest  his 
money  and  means  in  undertakings  which  the  said  plaintiffs 
are  authorized  by  the  said  special  Act  to  engage  in  and 
carry  on — whereby  the  defendant  is  in  equity  discharged 
from  future  liability  in  respect  of  his  said  subscription. 

To  this  plea  the  plaintiffs  demurred,  on  the  grounds  : 
that  the  said  plea  does  not  show  that  the  defendant  repu- 
diated the  said  stock  or  refused  to  hold  it  after  the  passing 
of  the  said  Act,  or  that  he  received  no  benefit  from  it,  or 
that  he  did  not  continue  and  act  as  a shareholder 
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in  the  said  Canada  Car  and  Manufacturing  Company ; 
and  the  defendant  admits  that  by  the  said  Act,  which  is  a 
public  Act,  the  shareholders  of  the  said  Canada  Car  Com- 
pany did  become  the  shareholders  of  the  said  Canada  Car 
and  Manufacturing  Company. 

J.  H.  Cameron,  Q.  C.,  and  W.  H.  Lockhart  Gordon , for 
the  demurrer,  cited:  Ware  v.  Grand  Junction  Water- 

works Co.,  - 2 Rus.  & My.  470;  Stevens  v.  South  Devon  R. 
W.  Co.  13  Beav.  48 ; Bill  v.  Sierra  Nevada  Lake  Water 
and  Mining  Co.,  6 Jur.  N.  S.  184  ; Waterford,  <Scc.,  R.  W. 
Co.  v.  Logan , 14  Q.  B.  C.  672 ; Deposit  and  General  Life 
Assurance  Co.  v.  Ayscough,  6 E.  & B.  761 ; Lindley  on 
Partnership,  3rd  ed.,  vol.  1,  page  116  ; Kidwelly  Canal  Co. 
v.  Roby,  2 Price  93  ; Spackman  v.  Lattimore,  3 Giff.  17. 

F.  Osier,  contra,  cited  : Proprietors  of  Union  Locks  and 
Canals  v.  Towne,  1 New  Hamp.  44 ; Middlesex  Turnpike 
Corporation  v.  Locke,  8 Mass.  267;  Hartford  and  New 
Haven  R.  W.  Co.  v.  Croswell,  5 Hill.  N.  Y.  385  ; Lindley 
on  Partnership,  3rd  ed.,  vol.  1.,  page  117  ; Tredwen  v. 
Bourne,  6 M.  & W.  461 ; Peel  v.  Thomas,  15  C.  B.  714. 

Gwynne,  J.  (a.) — Some  American  cases  were  cited  before 
me  by  the  defendant’s  counsel,  which  support  his  contention, 
and  several  English  cases  by  the  plaintiffs’  counsel,  which 
shew  that  the  law,  as  it  aflects  the  point  in  issue  here,  as  it 
is  administered  in  England,  is  quite  different  from  that 
administered  in  those  Courts  in  the  United  States  wherein 
the  cases  cited  were  determined. 

I have  no  hesitation  in  deciding  that  I have  no  jurisdic- 
tion, either  at  law  or  in  equity,  which  would  warrant  me 
in  holding  that  the  defendant  is  relieved  from  a liability 
which  an  Act  of  Parliament  declares  expressly  that  he  shall 
continue  to  be  subjected  to. 

The  proper  Court  in  which  to  have  raised  the  points 
argued  before  me  was  the  Court  of  Parliament  of  the 
Dominion,  in  which  the  Act  complained  of  was  passed. 


(a)  Argued  during  term,  before  Gwynne,  J.,  alone. 
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That  it  was  competent  for  the  shareholders  in  the 
original  Company  to  apply  to  the  Legislature  for  the 
extended  powers,  and  that  the  Act  of  Parliament  granting 
such  extended  powers  is  binding  upon  all  the  shareholders, 
whether  assenting  or  not  to  the  application  to  the  Legisla- 
ture for  the  Act  granting  such  powers  to  the  extent  that 
the  Legislature  says  they  shall  be  bound,  is  too  well  estab- 
lished by  English  law  to  admit  of  a doubt. 

Judgment,  therefore,  will  be  for  the  plaintiffs  on  the 
demurrer. 

Judgment  for  plaintiffs. 


Cassidy  y.  Mansfield. 

Notice  of  dishonor — Sufficiency  of. 

Where  a note  fell  due  on  the  25th  of  July,  1873,  on  which  day  it  was 
duly  presented  for  payment  and  protested,  but  the  notice  of  protest, 
dated  on  the  26th,  incorrectly  stated  that  the  note  was  this  day  pre- 
sented and  protested. 

Held , that  the  notice  was  sufficient,  as  it  did  not  appear  that  the  endorser 
was  misled  by  the  mistake. 

This  was  an  action  on  a promissory  note,  made  by 
one  Lord  in  favour  of  the  defendant,  and  endorsed  by  him 
to  the  plaintiff*. 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Ottawa,  at  the  Spring  Assizes  of  1874 

The  evidence  was,  that  the  note  fell  due  on  the  25th 
July,  1873,  on  which  day  it  was  duly  presented,  and  pro- 
tested for  non-payment.  The  notice  of  protest  was  dated 
the  26th  J uly,  and  was  as  follows  : 

" Ottawa,  26th  July. 

“ Sir  — 

“ Take  notice  that  a promissory  note,  dated  on  the  22nd 
February,  1873,  for  the  sum  of  $421.08,  made  by  H.  Lord, 
payable  five  months  after  the  date  thereof,  to  the  order  of 
yourself,  at  the  Merchants  Bank  of  Canada  here,  and 


384  COMMON  PLEAS.  MICHAELMAS  TERM,  38  VIC.,  1874. 

endorsed  by  you  and  John  L.  Cassidy  & Co.,  was  this  day 
presented  by  me  for  payment  at  the  office  of  the  said  Bank 
in  Ottawa,  and  that  payment  thereof  was  refused  ; and  that 
the  Merchants  Bank  of  Canada,  the  holders  of  the  said 
note,  look  to  you  for  payment  thereof.  Also,  take  notice 
that  the  same  note  was  this  day  protested  by  me  for  non- 
payment.” 

The  notice  was  signed  by  the  notary. 

It  was  admitted  that  the  notice  was  sent  in  proper 
time,  but  Mr.  Osier,  for  the  defendant,  contended  that  the 
statement  in  the  notice,  that  the  note  had  been  presented 
on  this  day  was  a fatal  objection  to  its  sufficiency,  the 
notice  being  dated  on  the  26th,  while  the  note  fell  due  on 
the  25th. 

The  learned  Judge  considered  the  notice  sufficient,  and 
entered  a verdict  for  the  plaintiff. 

In  Easter  term  F.  Osier  obtained  a rule  nisi  to  set  aside 
the  verdict  entered  for  the  plaintiff,  and  to  enter  a verdict 
for  the  defendant,  pursuant  to  the  Law  Reform  Act,  on  the 
ground  that  there  was  no  evidence,  or  no  sufficient  evi- 
dence, of  due  presentment  and  notice  of  dishonour  of  the 
note. 

In  Trinity  term  Beaty , Q.  C.,  shewed  cause.  It  is 
admitted  by  the  defendant  that  the  note  was  duly  pre- 
sented for  payment,  and  protested,  and  that  the  notice  of 
protest  was  sent  in  proper  time.  The  notice  contained 
all  the  information  necessary  to  shew  the  defendant 
that  the  note  was  dishonoured,  and  was  sufficient  in  all 
respects,  except  in  stating  the  presentment  to  have  been 
on  the  26th  instead  of  the  25th ; and  the  question  there- 
fore is,  whether  the  fact  of  the  notice  stating  the  present- 
ment to  have  been  on  the  latter  date  vitiates  it.  The 
cases  shew  that  the  misdescription  must  be  of  such  a 
character  as  to  mislead,  and  so  long  as  it  does  not  do  do 
so  it  is  immaterial,  and  the  defendant  here  clearly  was  not 
misled.  The  notice  is  therefore  sufficient.  In  Thorn  v. 
Sandford,  6 C.  P.  462,  where  the  notice  stated  incorrectly 
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the  day  on  which  the  note  fell  due,  it  was  held,  that 
as  it  was  not  shewn  that  there  was  any  other  similar 
note  falling  due  on  the  same  day,  and  that  the  defen- 
dant was  not  misled  by  it,  the  notice  was  sufficient. 
See  also  Blain  v.  Oliphant,  9 U.  C.  E.  473 ; Wood  v.  Hutt , 
9 U.  C.  E.  344 ; Harris  v.  Perry,  8 C.  P.  407  ; Blinn  v. 
Dixon,  5 U.  C.  E.  580;  Hast  v.  Smith,  16  L.  J.  Q.  B.  292 ; 
Bytes  on  Bills,  11th  ed.,  271-6.  In  Smith  v.  Whiting , 
12  Mass.  5,  where  the  notice  was  given  at  the  proper  time, 
but  described  the  note  as  due  three  days  before,  it  was 
held  sufficient. 

F.  Osier , contra.  It  is  quite  clear  that  the  endorser  is 
discharged,  unless  the  note  be  duly  presented  and  due 
notice  of  presentment  given,  and  the  notice  shews  that 
there  never  was  a due  presentment,  as  it  states  it  to  have 
been  presented  on  the  26th,  the  day  after  it  became  due, 
which  of  course  would  be  too  late.  The  notice,  therefore, 
on  the  face  of  it,  shews  that  the  presentment  was  bad,  and 
the  endorser,  on  receiving  it,  is  notified  of  his  discharge.  No 
doubt  the  cases  shew  that  a misdescription  which  does  not 
mislead  is  immaterial ; but  here  the  plaintiff  was  clearly 
misled,  as  the  notice,  in  fact,  informed  him  that  he  was  dis- 
charged. There  are  no  English  cases  upon  the  point,  but 
the  American  cases  are  express.  In  Ransom  v.  Mach,  2 
Hill,  N.  Y.,  587,  the  notice  was  held  invalid,  and  the  endorser 
discharged,  and  a previous  case  of  Ontario  Bank  v.  Petrie,  3 
Wendell  457,  the  other  way  was  overruled.  And  Ransom 
v.  Mack  has  been  followed  in  the  subsequent  case  of 
Wynn  v,  Alden,  4 -Denio  163.  See  also  Bank  of  Alexan- 
dria v.  Swann,  9 Peters  46 ; Story  on  Bills  of  Exchange, 
4th  ed.,  p.  475,  sec.  390. 

Galt,  J. — I regret  to  say  that  I have  been  unable  to  find 
an}'  case  in  England  where  this  point  has  arisen.  There 
are  very  numerous  cases  in  which  it  has  been  held  that  a 
misdescription  of  the  bill,  which  does  not  mislead,  is  imma- 
terial, and  the  law  is  now  stated  to  be  so  in  the  last  edition 
of  Bytes  on  Bills,  11th  ed.,  276,  also  in  Chitty  on  Bills,  10th 
49 — vol.  xxiv  c.p. 
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ed.,  299  ; and  the  case  of  Bromage  v.  Vaughan , 9 Q.  B.  608, 
is  relied  on  as  having  so  settled  the  question.  But  in  the 
case  now  before  us  there  was  no  misdescription  of  the  note, 
but  the  notice,  on  the  face  of  it,  shewed  a presentment  on 
the  day  after  the  note  fell  due. 

There  is  an  express  authority,  in  the  Supreme  Court  of 
the  State  of  New  York,  Ransom  v.  Mack,  2 Hill,  N.  Y.,  587, 
to  the  effect  that  a mistake  such  as  has  occurred  here  is  fatal. 
The  action  was  against  the  defendant  as  first  endorser  on 
a promissory  note.  The  note  was  dated  on  the  1st  April, 
1840,  and  fell  due  on  the  4th  July  (which  was  a public  holi- 
day). The  notary  demanded  payment  at  the  Bank  on  the 
third  of  July,  and  on  the  same  day  put  a notice  in  the 
post-office  directed  to  the  defendant,  stating,  among  other 
things,  that  payment  of  the  note  had  been  that  day 
demanded.  Being  told  by  the  cashier  that  it  was  the  cus- 
tom of  the  Bank  to  protest  notes  on  the  fourth  of  July,  the 
notary  again  demanded  payment  on  the  fourth,  and  went 
to  the  post-office,  and  took  out  the  notice  he  had  given  on 
the  third,  altered  the  date  to  the  fourth,  and  again  depos- 
ited it  in  the  post-office.  There  were  several  objections 
raised  as  to  the  service  of  the  notice,  which  it  is  unnecessary 
to  consider  ; but  as  to  the  objection  that  the  notice  was  of  a 
demand  on  the  4th  July,  when  a demand  could  not  pro- 
perly be  made,  the  Judge  left  it  to  the  jury  to  say  whether 
the  defendant  had  been  misled  by  the  notice,  which  stated 
a demand  on  the  fourth,  when  it  should  have  been  the 
third,  and  he  instructed  the  jury  that  the  notice  was  suffi- 
cient if  the  defendant  had  not  been  misled.  The  jury 
found  a verdict  for  the  plaintiff,  and  the  defendant  moved 
for  a new  trial. 

Bronson,  J.,  in  giving  judgment  on  this  part  of  the  case, 
after  going  at  considerable  length  through  the  facts  of  the 
case,  says,  at  page  593,  “ Assuming,  as  we  must,  that  he  ” 
(the  endorser)  “ knew  the  law  when  he  read  the  notice,  he 
had  a right  to  say — 4 The  presentment  was  not  made  at  the 
proper  time,  and  I am  consequently  under  no  liability  to  the 
holder.  I am  not  legally  called  upon  to  take  up  the  paper,. 
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and  need  not  trouble  myself  about  looking  to  the  prior 
parties  for  an  indemnity.’  * * No  particular  form  of 

words  is  necessary  in  giving  notice  to  the  drawer  or  endor- 
ser.” After  citing  several  cases,  both  English  and  American, 
he  proceeds : “ In  the  case  at  bar,  the  notice  was  more  defec- 
tive than  though  it  had  wholly  omitted  to  state  a present- 
ment at  the  Bank  where  the  note  was  made  payable  ; for, 
although  the  defendant  was  informed  that  a demand  had 
been  made,  he  was  also  informed  it  was  made  on  the  wrong 
day.  If  the  notice  had  been  that  the  note  was  duly  pre- 
sented, or  if  nothing  had  been  said  about  presentment,  the 
defendant  might  have  inferred  that  a demand  had  been 
made  at  a proper  time.  But  he  was  told  that  the  holder 
relied  on  a demand  which  was  utterly  void ; and  instead  of 
taking  up  the  note  and  looking  to  the  maker,  he  had  a 
right  to  consider  himself  discharged.” 

The  circumstances  in  the  foregoing  case  were  as  strong 
in  favour  of  the  plaintiff  as  in  the  one  now  before  us.  A 
due  presentment  had  been  made,  but  the  notary,  erro- 
neously supposing  that  the  presentment  was  too  sooiy 
made  a second  presentment,  and  the  notice  sent  to  the 
defendant  stated  the  presentment  to  have  been  on  the 
4th  in  place  of  on  the  3d,  as  the  notice  here  was  of  pre- 
sentment on  the  26th  instead  of  the  25th. 

Although,  as  I have  already  stated,  I have  not  found  any 
English* case  in  which  the  question  turned  on  a mistake  as 
to  the  day  when  presentment  was  said  to  have  been  made, 
there  is  one  in  our  own  Court  of  Queen’s  Bench  which 
appears  to  be  directly  opposed  to  the  case  of  Hansom  v. 
Mach.  That  is  the  case  of  Blinn  v.  Dixon,  5 U.  C.  R.  580. 

As  this  is  fully  commented  on  by  the  Chief  Justice  in 
his  judgment,  it  is  unnecessary  for  me  to  do  more  than  to 
state,  that  until  the  doctrine  laid  down  therein  is  over- 
ruled by  a Court  of  Appeal,  I think  we  should  follow  it, 
and  hold  that  the  notice  in  this  case  was  sufficient. 

I may  also  remark,  that  in  other  American  authorities 
cited  by  the  Chief  J ustice,  the  decision  in  Hansom  v.  Mach 
has  been  questioned. 
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Hagarty,  C.  J. — In  Bromage  v.  Vaughan,  9 Q.  B.  608,  a 
bill  of  exchange  was  accepted,  payable  at  the  London  Joint 
Stock  Bank  in  London.  Presentment  was  averred  there. 
The  plea  denied  notice.  At  the  trial  the  notice  of  dis- 
honour described  the  bill  as  payable  at  “The  London  and 
Westminster  Bank.”  It  does  not  appear  from  the  state- 
ment, if  the  notice,  in  addition  to  describing  it  as  payable 
at  the  wrong  Bank,  spoke  of  presentment  having  been 
made  there. 

Lord  Denman  says  : “ The  notice  described  the  bill  cor- 
rectly as  to  dates  and  amounts  and  parties,  but  stated  it  to 
be  made  payable  at  the  London  and  Westminster  Bank, 
'whereas  it  was  made  payable  at  the  London  Joint  Stock 
Bank.  If  a misdescription  is  not  considered  such  as  would 
mislead  the  defendant  in  respect  of  the  bill  intended,  the 
notice  is  not  vitiated  thereby,”  citing  Stockman  v.  Parr, 
11  M.  & W.  809.  “ Upon  that  principle  we  are  of  opinion 

that  the  notice  in  this  case  is  valid,  notwithstanding  the 
mistake.  The  Lord  Chief  Justice  informs  us  that  there 
was  no  evidence  that  the  defendant  had  been  misled.” 

If  the  notice  had  stated  a presentment  at  a wrong  Bank, 
I think  it  would  be  impossible  to  distinguish  the  case  from 
that  of  the  statement  of  presentment  on  a wrong  day.  If 
the  statement  were  true  in  either  case,  and  no  other  pre- 
sentment could  be  proved,  the  endorser  would  be  dis- 
charged. 

The  question  before  us  is  this : There  is  a good  present- 
ment on  the  proper  day,  but  the  notice  mentions  an 
improper  day.  It  is  certain  that  it  was  wholly  unnecessary 
to  insert  in  the  notice  either  the  time  or  the  place  of  pre- 
sentment. Does,  therefore,  the  unnecessary  mention  of  a 
wrong  day  prevent  the  plaintiff  from  proving  that  it  was 
made  on  the  right  day  ? 

It  is  clear  that  if  the  presentment  had  been  made  on  the 
25th,  it  would  not  have  done  any  harm  to  present  it  again 
on  the  26th. 

It  must  all  turn  on  the  proposition  that  telling  the 
endorser  that  it  was  presented  on  the  26th,  necessarily 
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gives  him  to  understand  that  it  was  not  presented  in  pro- 
per time,  as  the  law  requires,  and  that  therefore  he  has  not 
merely  the  right  to  consider  himself  discharged,  but  that 
in  fact  he  is  discharged. 

He  is  entitled  to  be  informed,  with  reasonable  clearness,, 
that  the  instrument  which  he  endorsed  has  been  dishonoured 
by  the  person  standing  towards  him  as  the  principal  debtor. 

As  soon  as  the  Courts  have  established  that  a mistake 
in  describing  the  instrument  does  not  necessarily,  vitiate 
the  notice,  it  seems  hard  to  see  where  any  hard  and  fast 
line  can  be  drawn. 

Notifying  a man,  who  had  put  his  name  on  a bill  of 
exchange  as  drawer  for  £53,  that  there  was  “ due  on  your 
dishonoured  note,  dated  19th  December  last,  £53  6s.  6d.,” 
the  noting  charges  being  6s.  6.,  was  held  sufficient  in 
Stockman  v.  Parr,  11  M.  & W.  809,  Parke,  B.,  holding 
there  was  sufficient  evidence  of  identity  to  go  to  the  jury. 

There  the  drawer  might  have  said,  on  receiving  the 
notice,  that  he  knew  he  had  never  made  a note,  and  might 
have  acted  as  if  he  vrere  under  no  liability.  But  he  would 
have  done  so  at  his  peril. 

So  a mistake  in  the  name  of  the  acceptor  or  drawer,  or 
in  the  amount  or  date,  or  transposing  the  names  of  drawer 
and  acceptor,  does  not  necessarily  vitiate,  unless  the  defend- 
ant is  misled,  which  is  a question  of  fact : Bytes  on  Bills,  272. 

But  it  is  urged  here  that  this  is  no  question  of  identity; 
that  it  is  a mistatement  of  a material  fact  in  dealing  with 
the  note. 

Blinn  v.  Dixon,  5 U.  C.  R.  580,  was  an  action  against 
defendant  as  endorser  of  a note.  The  pleas  denied  present- 
ment and  notice. 

The  notice  was  dated  London,  November  22,  1846,  and 
stated  “ that  the  promissory  note  of  Peter  Browne  for  £20, 
at  three  months,  from  the  19th  of  August,  1846,  on  which 
you  are  endorser,  is  due  this  day  unpaid.  I therefore  give 
you  notice,  that  as  the  holder  of  said  note  I look  to  you 
for  payment  thereof. 


“Warren  Blinn. 
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The  note  was  “ payable  to  defendant,”  or  order,  at  the 
office  of  Warren  Blinn,  Esq.,  in  London. 

The  22nd  November,  the  date  of  the  notice,  was  a Sun- 
day, and  it  was  objected,  that  alleging  the  note  was  due 
that  day  was  fatal  to  the  plaintiff.  It  was  also  objected 
that  the  notice  was  bad,  for  not  stating  presentment  or  dis- 
honour. 

Sir  John  B.  Bobinson  says  : “ It  is  true,  this  notice  says 
nothing  of  presentment,  but  it  need  not,  because  the  note 
was  made  payable  at  the  very  place  from  whence  the 
notice  was  sent,  and  where  the  maker  had  engaged  to  take 
it  up.  Its  lying  there  unpaid  was  all  that  it  was  necessary 
to  state,  for  though  the  holder  was  not  bound  to  present  it 
there,  but  might  have  presented  it  to  the  maker  in  person 
anywhere,  yet  the  maker  having  named  that  as  the  place 
where  he  undertook  to  meet  the  note,  it  was  unnecessary 
to  go  in  search  of  him  elsewhere  for  the  purpose  of  pre- 
senting it.  As  to  the  notice  being  dated  on  a Sunday,  that 
cannot  signify,  for  it  was  given  on  Monday,  which  was 
in  due  course,  the  note  having  fallen  due  on  the  preceding 
Saturday,  the  days  of  grace  expiring  on  the  Sunday.” 

As  the  law  then  stood  the  note  matured  on  Saturday, 
and  should  have  been  met  that  day. 

If  the  note  had  been  first  brought  to  and  left  at  Warren 
Blinn’s  office  on  the  Sunday,  and  had  not  been  in  fact 
lying  there  on  the  Saturday,  could  the  plaintiff  have  suc- 
ceeded ? 

If  not,  then  the  notice  merely  says,  the  note  is  due  this 
day , unpaid. 

As  I understand  it,  the  Court  held  it  sufficient  to  shew 
that  the  note  lay  for  payment  at  the  place  of  payment 
on  the  day  of  maturity.  They  refer  to  Bank  of  Upper 
Canada  v.  Street , 3 U.  0.  B.  29. 

To  say,  on  Sunday,  that  the  note  is  due  this  day,  unpaid, 
is  not  inconsistent  with  its  being  actually  there  on  the  pre- 
ceding day,  when  the  maker  ought  to  have  paid  it. 

Therefore,  in  the  case  before  us,  notwithstanding  the 
statement  in  the  notice  that  it  was  presented  and  dis- 


CASSIDY  V.  MANSFIELD. 


391 


honoured  on  the  26th,  may  it  not  he  shewn  that  it  was 
also  presented  and  dishonoured  on  the  25th  ? 

The  authority  relied  on  for  the  defendant  is,  the  New 
York  case  of  Ransom  v.  Mach , 2 Hill,  N.  Y.,  587,  cited 
by  my  brother  Galt.  This  case  was  decided  in  1842,  and 
overrules  a decision  the  other  way  in  the  same  Court,  of 
Ontario  Bank  v.  Petrie , 3 Wendell  457. 

The  Court  says,  in  Ransom  v.  Mack , at  page  593  : “ Not- 
withstanding my  own  opinion,  I should  feel  bound  to 
follow  the  case  of  the  Ontario  Bank  v.  Petrie , if  it  had  not 
been  shaken  by  the  recent  decision  of  the  Court  for  the  cor- 
rections of  errors,  in  Remer  v.  Downer,  23  Wendell  620.” 
On  referring  to  the  case  in  Error,  23  Wendell,  and  again, 
25  Wendell  277,  I find  that  the  point  decided  was  that  the 
sufficiency  of  the  notice,  where  the  facts  were  admitted, 
were  wholly  for  the  Court,  and  the  only  “ shaking  ” of 
Ontario  Bank  v.  Petrie  was,  that  in  the  latter  case  the 
judge  left  it  to  the  jury  to  say  whether  the  endorser  was 
misled  by  the  notice,  which  stated  erroneously  that  the  bill 
had  been  last  evening  protested  for  non-payment.  The 
evening  before  was  a day  too  soon. 

In  the  overruling  case  of  Ransom  v.  Mack , the  notice 
stated  it  to  have  been  a day  too  late. 

The  Court  of  Error  at  that  time  was  the  Senate  of  the 
State.  The  judgment  is  given  by  Chancellor  Walworth, 
“ seventeen  members  voting  for  reversal.” 

Senator  Verplanck’s  judgment,  given  in  25  Wendell  278, 
concurs  in  the  reversal  on  other  grounds,  and  the  reporter 
adds,  that  the  question  as  to  which  tribunal-  is  to  decide  on 
the  sufficiency  of  the  notice  is  still  open. 

In  1848,  in  the  Supreme  Court  of  Mississippi,  in  Routh 
v.  Robertson , 11  Smedes  & Marshall  392,  a majority  of  the 
Court  follow  Ransom  v.  Mack,  a,  dissentient  Judge  strongly 
objecting  to  it,  and  complaining  that  of  late  the  Court  in 
New  York  was  paring  away  the  law  as  it  stood  in  the  days 
of  Kent  and  Spencer;  and  he  adds,  at  page  393,  “ Whether 
the  demand  was  made  on  the  proper  day,  is  a matter  of 
evidence  on  the  trial.  If  the  notice  state  more,  if  it  do 
not  mislead  the  endorser,  it  may  be  regarded  as  surplusage.” 
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This  remark  seems  to  me  more  in  accordance  with  the 
spirit  of  English  authority. 

In  1850,  Tobey  v.  Lennig , 14  Penn.  484,  was  before  the 
Supreme  Court  of  Pennsylvania.  A note  falling  due  on  the 
25th  May  was  duly  presented  and  dishonoured.  On  the 
same  day  the  notary  gave  notice  to  the  endorser  that  the 
note  was  that  day  presented,  &c.  But  by  mistake  he  dated 
the  notice  on  the  26th,  and  as  it  read  it  would  appear  that 
the  presentment  was  made  on  that  day,  and  therefore  too 
late.  The  Court  held  that  the  notice  shewed  the  mistake 
on  the  face  of  it,  for  when  it  was  handed  to  the  endorser, 
the  day  of  its  date  had  not  arrived  ; and  at  page  385  it  is 
said,  “ He  could,  therefore,  have  been  misled  only  by 
supineness  in  neglecting  to  ask  for  explanation.  The 
effect  of  the  mistake  was  misdescription  of  the  note,  and 
he  knew  whether  he  had  negotiated  any  other.  * * * 

If  he  doubted  the  identity  of  his  endorsement,  it  was  his 
business  to  have  his  doubt  resolved.” 

If  in  that  the  notice,  though  left  as  it  was  at  the 
endorser’s  place  of  business,  had  never  in  fact  come  to  his 
knowledge  till  one  or  two  days  afterwards,  would  the  deci- 
sion have  been  different  ? I hardly  think  it  turned  exclu- 
sively on  the  fact  that  the  endorser  received  it  personally 
on  the  25th.” 

Smith  v.  Whiting,  12  Mass.  5,  (cited  in  Ghitty  on. Bills), 
upheld  as  sufficient  a notice  given  on  the  day  the  note  fell 
due,  though  it  described  the  note  as  due  three  days  before. 

This  mistake  would,  as  is  contended  here,  mislead  the 
defendant,  and  induce  him  to  think  he  was  discharged,  if 
his  note  (of  which  he  may  not  have  kept  a memorandum) 
was  due  some  days  before,  and  therefore  the  notice  was  too 
late. 

It  seems  to  me,  on  the  whole,  that  if  Blinn  v.  Dixon,  in 
our  own  Court,  be  good  law,  we  can  uphold  the  recovery 
here  against  the  endorser. 

It  is  a matter  of  evidence  whether  this  presentment  was 
properly  made  or  not.  It  is  not  necessary  to  notify  the 
endorser  how  or  when  the  presentment  was  made,  and  I 


CASSIDY  V.  MANSFIELD. 


393 


am  not  prepared  to  hold  that  a mistake  in  this  matter  of 
surplusage  as  to  the  time  of  presentment  necessarily  dis- 
charges him.  The  mistake  on  this  unnecessary  point  of 
information  did  not,  I think,  of  itself  discharge  the 
endorser. 

I prefer  leaving  it  to  an  appellate  Court  to  decide  for 
the  first  time  in  this  country,  that  the  right  to  recover 
is  at  an  end. 

Gwynne,  J. — It  must  be  admitted  that  the  case  of  Ran- 
som v.  Mack , 2 Hill,  N.  Y.,  587,  referred  to  by  Mr.  Osier, 
decided  in  the  Supreme  Court  of  the  State  of  New  York,  is 
an  authority  that  the  notice  of  dishonour  in  the  case  before 
us  is  insufficient  to  charge  the  endorser ; but,  in  the  absence 
even  of  any  authority  in  the  English  Courts,  or  in  our 
own,  I could  not  follow  that  decision,  for  its  reasoning  does 
not  recommend  itself  to  my  judgment. 

The  argument  upon  which  the  judgment  is  based 
involves,  in  my  opinion,  a plain  petitio  principii.  The 
judgment  of  the  Court,  as  reported,  opens  with  the  asser- 
tion following  : “ Assuming,  as  we  must,  that  the  endorser 
knew  the  law  when  he  read  the  notice,  he  had  a right  to 
say,  ‘The  presentment  was  not  made  at  the  proper  time,  and 
I am  consequently  under  no  liability  to  the  holder.  I am 
not  legally  called  upon  to  take  up  the  paper,  and  need  not 
trouble  myself  about  looking  to  the  prior  parties  for  an 
indemnity  / ” 

Now,  whether  or  not  the  endorser  had  a right  so  to  treat 
the  notice  served  upon  him  was  the  very  point  in  judg- 
ment. An  argument  which  is  based  upon  the  assumption 
of  the  point  in  debate  does  not  recommend  itself  to  my 
mind  as  entitled  to  much  consideration.  Proceeding  upon 
such  a mode  of  reasoning,  the  Court  could  not  well  have 
arrived  at  any  other  conclusion  than  it  did.  But  the  Court 
might,  I think,  with  greater  cogenc}7,  have  argued  that, 
assuming  the  endorser  knew  the  law  when  he  read  the 
notice,  he  knew  that  whether  the  note  was  or  not  pre- 
sented at  the  proper  time  was  a matter  of  evidence  to  be 
50 — VOL.  XXIV.  C.P. 
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given  at  the  trial,  and  that  if  the  notice  should,  by  mis- 
take, state  a wrong  day,  if  such  statement  could  not  mis- 
lead, it  might  be  rejected  as  surplusage,  and  that  therefore 
the  statement  of  a wrong  day  in  the  notice  of  dishonour, 
unless  it  misled  the  endorser  to  his  prejudice,  could  not  dis- 
charge him,  if  in  fact  the  presentment  should  prove  to  have 
been  made  on  the  right  day,  and  that  notice  of  dishonour 
was  given  in  due  time. 

The  case  which  Ransom  v.  Mack  overrules  recommends 
itself  to  my  judgment  more  than  the  overruling  case ; but  I 
think  that  the  case  of  Blinn  v.  Dixon,  5 U.C.  It.  580,  is  an 
authority  in  support  of  the  sufficiency  of  the  notice. 

Upon  principle,  independent  of  authority,  I confess  I 
should  arrive  at  the  same  conclusion. 

The  note  here  was  made  payable  at  the  Merchants  Bank 
of  Canada,  at  Ottawa,  and  the  notice  to  the  endorser  suffi- 
ciently plainly  conveys  to  him  the  information  that  that 
bank  were  the  holders  of  the  note  at  its  maturity.  The 
notice,  however,  adds  that,  the  note  was,  this  day,  the  26th 
July,  1873,  presented  at  the  Bank  for  payment,  the  25th 
being  the  day  for  presentment. 

Now,  consistently  with  the  fact  of  presentment  on 
the  26th,  as  stated  in  the  notice,  I see  nothing 
which  should  exclude  the  holders  at  maturity,  and 
the  plaintiff  here,  as  the  last  endorser,  who,  being 
liable  to  the  holders  at  maturity,  has  taken  up  the  note, 
from  shewing  that  the  note  was  in  fact  lying  at  the  place 
where  it  was  made  payable,  as  the  property  of  the  Bank 
itself,  on  the  25th — within  The  Bank  of  Upper  Canda  v. 
Street,  3 U.  C.  B.  29— or  that  there  was  in  fact  a present- 
ment on  the  25th. 

In  order  that  the  contention  of  the  defendant  should 
prevail,  it  would,  as  it  seems  to  me,  be  necessary  to  hold 
that  the  form  of  the  notice  estopped  the  holders, 
upon  whose  behalf  the  notice  was  given,  and  all  persons 
availing  themselves  of  that  notice,  from  proving  the  truth, 
namely,  the  fact  of  a presentment  on  the  25th, 
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I do  not  think  that  the  notice  can  operate  as  such  estop- 
pel. We  have  it,  therefore,  proved  that  the  note  was  in 
fact  presented  on  the  25th,  and  dishonoured,  and  the  notice 
sufficiently  designating  the  note  does  give  to  the  defendant 
the  information  that  the  holders,  namely,  the  Bank,  at 
whose  office  the  note  was  payable,  look  to  him  for  payment. 
All  the  requirements  necessary  to  make  the  indorser  liable 
concur. 

Upon  principle,  therefore,  as  well  as  authority,  we 
must  give  judgment  in  favour  of  of  the  plaintiff. 


Rule  discharged. 
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May  v.  Severs  and  Myles. 

Landlord  and  tenant — Second  distress  for  same  rent — Goods  delivered  to  be 
repaired — Construction  of  agreement. 

D.  was  tenant  to  M.  under  a lease,  which  provided  that  in  the  event  of 
D.  making  an  assignment  in  insolvency  the  term  should  become  for- 
feited and  void,  but  that  the  then  current  quarter’s  rent,  as  well  as  the 
next  succeeding  current  quarter’s  rent,  should  immediately  become  due 
and  payable.  On  the  21st  June,  1872,  D.  made  an  assignment  in 
insolvency  to  K.,  an  official  assiguee  ; and  M.  immediately  distrained 
for  the  rent,  including  two  quarter’s  due  by  virtue  of  the  forfeiture.  At 
the  request  of  the  official  assignee,  M.  abandoned  the  distress,  and  in 
lieu  thereof  agreed  to  look  to  the  insolvent  estate,  the  assignee  thinking 
that  there  would  be  abundance  of  property  to  pay  it,  but  repudiating 
any  interest  in  the  term.  Subsequently,  the  goods  proving  insufficient, 
by  reason  of  a chattel  mortgage,  the  assignee  told  M.  that  he  could 
not  continue  responsible,,  and  M.  thereupon,  on  the  24th  September, 
issued  a second  distress  for  same  rent. 

Held , that  the  second  distress  was  bad,  for  on  the  abandonment  of  the 
first  distress,  which  could  not  be  said  to  have  been  at  the  request  of  the 
tenant,  M.’s  right  to  distrain  was  gone,  and  he  could  only  look  to  the 
insolvent’s  goods,  which  passed,  without  the  term,  to  the  assignee. 
Held , also,  that  the  second  distress  could  not  be  supported  under  the 
statute  of  Anne,  as  having  been  made  within  six  months  after  the 
determination  of  the  term. 

An  engine  and  boiler  were  left  with  D.  by  the  plaintiff  to  be  repaired,  the 
repairs  to  be  made  in  consideration  of  the  use  of  the  engine  and  boiler 
while  in  his  possession.  If  a sale  should  be  made  within  six  months, 
D.  to  pay  plaintiff  $400,  and  retain  anything  over  as  his  commission. 
If  not  sold  in  six  months  plaintiff  to  be  at  liberty  to  retain  the  goods, 
D.  to  leave  the  same  in  repair,  without  charge,  and  to  pay  nothing  for 
their  use.  Held,  that  D.  acquired  no  beneficial  interest  until  the 
repairs  were  made. 

This  was  an  action  of  replevin  for  certain  goods,  to  wit,  a 
portable  engine  and  boiler,  with  some  other  goods  distrained 
by  the  defendants. 

The  cause  was  tried  before  Hagarty,  C.  J.,  C.  P.,  without 
a jury,  at  Toronto,  at  the  Spring  Assizes  of  1874. 

From  the  evidence  given  at  the  trial  it  appeared  that  by 
an  indenture,  bearing  date  the  15th  August,  1872,  the  de- 
fendant Myles  demised  certain  premises  to  one  Thomas 
Dill  for  a term  of  five  years,  at  a yearly  rent  of  $800,  pay- 
able on  the  15th  days  of  November,  February,  May,  and 
August.  The  lease  contained  a proviso,  whereby  it  was 
declared  that  the  demise  was  made  upon  the  express  con- 
dition, among  others,  that  if  the  term  thereby  granted 
should  be  at  any  time  seized  or  taken  in  execution  or  in 
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attachment  by  any  creditor  of  the  said  lessee,  or  if  the  said 
lessee  should  make  any  assignment  for  the  benefit  of  credi- 
tors, or  becoming  bankrupt  or  insolvent  should  take  the 
benefit  of  an}/  Act  that  might  be  in  force  for  bankrupt  or 
insolvent  debtors,  the  then  quarter’s  rent  should  imme- 
diately become  due  and  payable,  and  the  said  term  should 
immediately  become  forfeited  and  void,  but  that  the  next 
succeeding  current  quarter’s  rent  should  also,  nevertheless, 
be  at  once  due  and  payable.  The  premises  were  occupied 
by  Dill  for  the  purpose  of  carrying  on  therein  his  trade  of 
a machinist. 

During  the  term,  and  on  the  22nd  May,  1873,  the  plain- 
tiff left  with  Dill  a steam  engine  and  boiler.  The  purpose 
for  which  they  were  left  with  him,  was  stated  in  an  agree- 
ment signed  by  the  parties  at  the  time,  as  follows  : — 

“This  agreement  between  Thomas  Dill,  of  Toronto,  and 
Isaac  May,  of  Keswick,  witnesseth,  that  the  said  May  has 
delivered  to  the  said  Dill  one  portable  engine  and  boiler 
for  the  purpose  of  repairing  and  selling  the  same,  repairs 
to  be  made  by  Dill  in  consideration  of  the  use  of  the 
said  engine  and  boiler  while  in  his  possession.  If  a sale 
shall  be  made  by  said  Dill  within  six  months  he  is  to 
pay  said  May  $400,  and  have  the  right  to  retain  any 
balance  of  the  purchase  money  as  his  commission.  If  the 
sale  be  not  completed  in  six  months,  May  to  be  at  liberty  to 
retake  the  said  engine  and  boiler.  Dill  to  leave  the  same 
in  repair  without  charge.  Dill  in  such  case  to  pay  nothing 
for  use  of  same.” 

On  the  21st  of  June,  1873,  Dill  executed  an  assignment 
in  insolvency  under  the  Insolvent  Act  of  1869,  to  John 
Kerr,  of  the  City  of  Toronto,  official  assignee.  Immediately 
thereupon,  and  in  virtue  of  the  clause  in  the  lease  for  the 
forfeiture  of  the  term  in  the  event  of  the  lessee  executing 
an  assignment  in  insolvency,  the  defendant  Myles  placed  a 
landlord’s  distress  warrant  in  the  hands  of  the  defendant 
Severs,  directing  him  to  distrain  the  goods  and  chattels  of 
Dill,  the  tenant  on  the  premises,  for  the  sum  of  $600,  for 
nine  months’  rent  due.  The  sum  thus  claimed  was  made 
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up  of  $200  for  the  rent  due  on  the  15th  of  May  ; $200  for 
the  quarter  which  was  current  when  the  assignment  in 
insolvency  was  executed,  and  $200  for  the  next  succeeding 
quarter ; the  two  latter  sums  being  claimed  in  virtue  of  the 
forfeiture  created  by  the  assignment  in  insolvency.  Severs 
entered  and  distrained  under  this  warrant,  and  while  he 
was  in  possession,  Kerr,  the  official  assignee,  thinking  that 
there  would  be  abundance  of  property  to  pay  the  rent, 
procured  the  defendant  Myles  to  withdraw  the  distress, 
undertaking  to  pay  him  his  rent,  repudiating  at  the  same 
time  having  any  interest  in  the  term. 

It  did  not  appear  what  goods  had  been  seized  under  this 
distress  warrant,  but  the  plaintiff,  it  appeared,  pointed  out 
to  the  assignee  this  property  as  his,  which  the  assignee  did 
not  include  in  or  take  as  part  of  the  estate  of  the  insolvent. 
After  the  abandonment  of  the  distress  by  the  defendant 
Myles,  a sale  took  place  of  certain  property  of  the  insolvent 
upon  the  premises  demised,  under  a chattel  mortgage,  the 
amount  realized  being  insufficient  or  barely  sufficient  to  pay 
what  was  due  under  the  chattel  mortgage.  The  assignee 
informed  Myles  that  he  could  no  longer  hold  himself  re- 
sponsible for  the  rent  which  he  had  already  undertaken  to 
pay,  and  told  him  that  he,  Myles,  had  better  take  care  of 
himself.  Accordingly  on  the  24th  September,  Myles  placed 
another  distress  warrant  in  the  hands  of  Severs,  directing 
him  to  “ distrain  for  the  sum  of  $591,88,  being  the  amount 
of  rent  due  under  the  lease,  dated  15th  August,  1872.” 
This  amount  was  also,  as  the  $600  before  had  been,  claimed 
for  the  same  nine  months’  rent,  in  virtue  of  the  clause  for 
forfeiture  contained  in  the  lease  in  the  event  of  the  insol- 
vency of  the  tenant.  Severs  entered  upon  the  premises  and 
distrained  the  engine  and  boiler  of  the  plaintiff,  which  was 
still  upon  the  premises,  and  in  due  course  sold  them,  with 
the  property  which  the  plaintiff  also  claimed  to  be  his,  but 
which  having  been  abandoned  by  the  plaintiff,  is  not  now 
under  consideration. 

At  the  trial,  it  was  contended  on  behalf  of  the  plaintiff  : 
1.  That  the  defendant  Myles  having  availed  himself  of  the 
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clause  for  forfeiture  contained  in  the  lease,  and  having  dis- 
trained for  an  amount  which  was  only  made  due  in  virtue 
of  the  term  being  avoided,  and  having  abandoned  that  dis- 
tress at  the  request  of  the  official  assignee,  who  had  no 
interest  whatev.er  in  the  term,  it  was  not  competent  for  the 
landlord  to  distrain  again,  as  he  did  in  September ; and 
2.  That  in  any  event  the  property  of  the  plaintiff  in  ques- 
tion was  exempt,  it  having  come  into  the  tenant’s  possession 
for  repairs  in  the  way  of  trade. 

It  was  agreed  that  a verdict  should  be  entered  for  the 
defendants,  with  leave  reserved  to  the  plaintiff  to  move 
to  enter  it  for  him,  in  which  event  the  value  of  the  engine 
and  boiler  was  agreed  to  be  $300. 

In  Easter  term  McCarthy,  Q.C.,  obtained  a rule  nisi, 
pursuant  to  the  leave  reserved. 

In  Trinity  term  Maclennan,  Q.C.,  shewed  cause.  The 
plaintiff’s  first  objection  is  that  the  goods  were  exempt 
from  distress  as  being  left  with  Dill  in  the  way  of  trade 
to  be  repaired,  but  the  agreement  shews  that  apart 
from  the  repair  of  the  goods  Dill  was  to  have  a beneficial 
interest  in  them,  and  therefore  they  were  liable  to  be  dis- 
trained : Findon  v.  McLaren,  6 Q.  B.  891 ; Fenton  v. 
Logan,  9 Bing.  676 ; Gorton  v.  Fallcner,  4 T.  B.  565  ; 
Wood  v.  Clarke,  1 C.  & J.  484.  As  to  the  second  point,  the 
distress  was  abandoned  by  Myles,  the  landlord,  at  the  request 
of  the  official  assignee,  in  whom  all  the  lessee’s  goods  vested 
by  the  assignment  in  insolvency  ; and,  therefore,  the  request 
by  the  assignee  was  the  same  as  by  the  lessee : Bagqe  v. 
Mawby,  8 Ex.  641 ; Dawson  v.  Cropp,  1 C.  B.  961.  The 
second  distress  is,  however,  good  under  the  statute  of  Anne, 
as  it  took  place  within  six  months  after  the  determination 
of  the  term. 

McCarthy,  Q.C.,  contra.  It  is  quite  clear  from  the  agree- 
ment that  Dill  only  had  possession  of  the  goods  in  the  way 
of  trade  for  the  purpose  of  repairing  them,  and  when  re- 
paired he  was  to  have  the  use  of  them,  and  not  until  then, 
and  therefore  he  had  no  beneficial  interest  in  them,  and 
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they  were  exempt:  Muspratt  v.  Gregory,  1 M.  & W. 
633,  3 M.  & W.  677 ; Broivn  v.  Shevill , 2 Ad.  & E.  138  ; 
WoodfalV s L.  & T.,  10th  ed.,  p.  401.  As  to  the  second 
point,  the  evidence  shews  that  the  defendant  Myles  availed 
himself  of  the  forfeiture  in  the  lease  and  distrained 
for  an  amount  which  only  became  due  by  virtue  of  the 
forfeiture.  The  term  therefore  having  ceased,  it  did  not 
pass  to  the  assignee,  and  he  had  no  power  to  give  a consent 
to  the  abandonment  of  the  first  distress  : Copeland  v. 
Stephens,  1 B.  & Al.  593.  The  cases  clearly  shewed  that  a 
landlord  cannot  distrain  twice  for  the  same  rent,  unless 
the  distress  be  withdrawn  at  the  instance  or  request  of  the 
tenant : Bagge  v.  Mawby,  8 Ex.  641.  WoodfalV s L.  & T., 
10th  ed.  438,  774 : The  statute  of  Anne  clearly  does  not 
apply  so  as  to  make  the  distress  legal. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  true  construction  of  the  agreement  under  which  Dill 
became  possessed  of  the  plaintiff’s  engine  and  boiler,  appears 
to  us  to  be  that  they  were  left  for  repairs  to  be  made 
thereon  by  Dill  in  the  way  of  his  trade,  with  this  agreement 
superadded,  that  upon  being  repaired,  and  in  compensation 
for  his  work  and  labour  expended  in  making  the  repairs, 
he  should  have  the  use  of  the  engine  and  boiler  until  he  should 
sell  them  for  the  plaintiff*  provided  always  that  such  sale 
should  take  place  within  six  months  from  the  day  that  they 
were  placed  in  Dill’s  hands  for  repair. 

If  Dill  had  made  the  repairs,  he  would  be  entitled  to  the 
possession  of  the  repaired  engine  for  his  own  use  until  sale, 
or  until  the  expiration  of  the  six  months ; but  here  the 
repairs  never  were  made,  so  that  Dill  had  acquired  no 
beneficial  interest  in  the  articles. 

It  is  however  unnecessary  for  us  to  decide  whether,  in 
view  of  the  fact  that  they  were  in  Dill’s  possession  for 
repairs,  but  under  an  agreement  which,  when  the  engine 
should  be  repaired,  would  give  him  a temporary  beneficial 
interest  in  them,  they  were  exempt  from  seizure  altogether, 
because  it  appears  to  us  that  the  plaintiff  is  entitled  to 
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recover  by  reason  of  the  distress  made  in  September,  and 
the  sale  thereunder. 

Whether  the  engine  and  boiler  had  been  seized  or  not 
under  the  distress  in  June,  1873,  did  not  appear.  If  they 
were  not,  then  the  case  is,  that  the  landlord  having  acted 
upon  the  clause  of  forfeiture  contained  in  the  lease,  and 
having  distrained  for  an  amount  which  included  sums  which 
only  accrued  due  by  virtue  of  the  lease  being  in  fact  avoided, 
and  having  seized  undoubted  goods  of  the  tenant  himself, 
abundantly  sufficient  to  satisfy  the  whole  amount  for  which 
the  distress  was  made,  at  the  request  of  the  official  assignee, 
to  whom  the  goods  alone  of  the  tenant,  without  the  term, 
had  passed,  and,  upon  his  promise  to  satisfy  the  rent  out  of 
the  goods  of  the  insolvent  come  to  him,  abandoned  the 
distress. 

This  abandonment  was  made  for  the  express  purpose  of 
enabling  the  assignee  to  deal  with  the  insolvent  estate,  by 
selling  it  in  the  insolvency  instead  of  permitting  it  to  be 
sold  under  the  distress  warrant.  An  abandonment  so  arising 
constituted,  as  it  appears  to  us,  a good  consideration  for  the 
assignee’s  promise  to  pay  the  amount  of  the  distress  out  of 
the  estate,  although  he  had  no  interest  whatever  in  the 
term  ; but  it  did  not,  (nor  is  there  any  pretence  that  it  was 
contemplated  that  it  should)  operate  at  all  as  setting  up 
again  the  forfeited  term.  But  whether  or  not  the  engine 
or  boiler  were  seized  under  the  first  distress  matters  not,  as 
it  seems  to  us. 

That  the  first  distress  was  made  for  moneys  two-thirds 
of  which  became  due  only  in  virtue  of  the  term  having 
been  actually  avoided  by  the  assignment  in  insolvency,  is 
undisputed.  The  tenant  himself  could  not  have  procured 
any  abandonment  of  that  distress,  not  only  because  the  act 
of  executing  the  assignment  in  insolvency  had  ipso  facto 
put  an  end  to  the  t§rm,  but  because  all  his  interest  in  the 
goods  seized  had  passed  to  his  assignee.  The  official  assignee 
had  no  interest  in  the  term,  but  only  in  the  goods.  It  is 
clear  that  it  was  never  contemplated  that  he  should,  as 
assignee,  have  any  interest  in  the  term.  There  is  no 
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pretence  that  there  was  any  intention  upon  the  part  of  the 
landlord  to  abandon  the  forfeiture,  if  indeed  the  assignee  was 
competent  to  enter  into  a contract  which  would  have  had 
the  operation  of  doing  away  with  the  avoidance  of  the 
term  declared  by  the  lease  as  peremptorily  to  ensue  upon 
the  act  of  assignment  in  insolvency. 

The  plain  intent  of  the  assignee  and  of  the  landlord, 
on  the  latter  agreeing  to  abandon  the  distress,  was  to  enable 
the  assignee  to  proceed  to  dispose  of  the  estate  in  insolvency, 
instead  of  suffering  a sale  under  the  distress  warrant,  the 
assignee  undertaking  to  protect  the  landlord’s  interest  out 
of  the  estate  in  insolvenc}^. 

The  manifest  intent,  as  it  appears  to  us,  of  this  contract 
made  with  the  assignee,  to  whom  all  the  goods  of  the  insol- 
vent tenant  had  passed,  exclusive  of  the  term,  was  to  aban- 
don all  right  of  distress  against  all  the  insolvent’s  goods, 
and  to  look  to  the  estate  in  insolvency  for  the  amount  due 
to  the  landlord  under  the  lease,  whether  for  rent  accrued 
before  the  assignment,  or  in  the  nature  of  a penalty  by 
reason  of  the  term  being  determined  by  the  assignment. 

The  effect  of  this  abandonment  was  to  let  in  the  chattel 
mortgage  as  a preferable  claim,  and  this  mortgage  affected, 
as  is  admitted,  every  particle  of  what  was  the  undoubted 
property  of  the  insolvent  on  the  premises,  but  it  was 
believed,  as  the  assignee  stated,  that  the  property  was 
abundantly  sufficient  to  satisfy  the  chattel  mortgage,  and, 
to  leave  a surplus  to  be  dealt  with  in  insolvency. 

It  was  only  upon  the  result  of  the  sale  under  the  chattel 
mortgage  becoming  known,  that  this  belief  was  proved  to 
be  unfounded.  The  landlord  was  a party  consenting  to 
this  sale.  He  had  in  effect  surrendered  his  distress  in  favor 
of  the  chattel  mortgage,  which  swept  away  almost  the  whole 
of  the  insolvent’s  chattels,  which  had  been  on  the  premises. 

To  hold  under  these  circumstances  that  the  assignee  re- 
presented the  tenant,  and  that  he  was  as  such  dealing 
with  the  landlord  in  the  sense  of  procuring  the  distress  to 
be  abandoned,  with  the  right  reserved  to  the  landlord  to 
distrain  again,  would,  as  it  appears  to  us,  be  subversive 
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of  the  plain  intent  of  the  parties,  and  of  the  principle  upon 
which  it  is  held  that  a landlord  may  distrain  the  second 
time  for  the  same  rent,  when  he  has  abandoned  the  first  at 
the  request  of  the  tenant. 

The  abandonment  of  the  first  distress  must  in  this  case, 
as  it  appears  to  us,  be  held  to  be  an  undoubted  voluntary 
abandonment  by  the  landlor<  l,  and  with  the  view  of  surren- 
dering all  the  tenant’s  goods  to  be  dealt  with  in  insolvency, 
and  with  the  intention  of  looking  to  the  proceedings  in  in- 
solvency as  his  security  in  lieu  of  a distress. 

But  again  we  find  that  the  distress  made  in  September, 
although  varying  slightly  from  the  first,  the  one  being  for 
$600,  and  the  second  for  $591.88,  still  the  second  was  made 
upon  the  same  basis  as  the  first,  namely,  that  the  term  had 
been  forfeited  and  avoided  ipso  facto  on  the  execution  of 
the  assignment  in  insolvency  on  the  21st  June,  and  it  was 
made  for  the  penal  rent  as  well,  which  had  accrued  only 
in  virtue  of  the  forfeiture. 

The  assignee,  it  is  true,  says  that  he  was  in  possession  at 
the  time  of  the  second  distress.  Undoubtedly  he  was  in 
possession  of  the  goods  of  the  insolvent,  but  he  never  had, 
nor  was  it  pretended  that  he  had,  any  interest  in  the  term. 
The  insolvent’s  assignment  did  not  and  could  not  pass  it  to 
him,  and  even  if  the  landlord  could  agree  with  the  assignee 
for  the  revival  of  the  term  in  the  hands  of  the  assignee, 
notwithstanding  the  avoidance  declared  by  the  lease  in  the 
event  of  an  assignment  in  insolvency,  still  it  is  not  preten- 
ded that  any  such  agreement  was  ever  made  or  contemplated. 
If  then  the  assignee  had  possession  of  the  premises  at  the 
time  of  the  second  distress,  it  was  not  in  virtue  of  the  lease 
that  he  had  possession,  but  it  must  have  been  in  virtue  of 
a special  permission  granted  by  Myles  to  the  assignee  to 
enable  him  the  better  to  dispose  of  the  estate  in  insolvency. 

When  the  second  distress  was  made  the  term  was  no 
longer  in  existence,  but  it  was  suggested  that  this  distress 
in  September  could  be  supported  under  the  Statute  of 
Anne,  having  been  made  within  six  months  after  the  termi- 
nation of  the  term;  but  there  is  no  pretence  in  this  case  that 
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the  tenant  Dill,  or  the  assignee  in  insolvency  as  representing 
him,  were  in  possession  holding  over  after  the  determination  ' 
of  the  lease,  so  as  to  come  within  the  Statute  of  Anne. 
Both  distresses  may  indeed  be  said  to  have  been  made  after 
the  determination  of  the  term. 

We  do  not  well  see  how  a valid  agrement  for  the  abandon- 
ment of  a distress  made  under  the  Statute  of  Anne,  after 
the  determination  of  a lease,  can  be  made  so  as  so  give  a 
right  to  distrain  again  for  the  same  rent,  where  the  term  is 
not  set  up  again,  that  is  to  say,  We  do  not  well  see  how  the 
two  distresses  made  for  the  same  rent  under  the  Statute  of 
Anne,  after  the  determination  of  a lease  can  be  upheld  as 
valid. 

For  the  above  reasons,  we  are  of  opinion  that  the  plaintiff 
is  entitled  to  have  the  verdict  entered  for  him  for  $300, 
agreed  upon  as  the  value  of  the  engine  and  boiler. 


Rule  absolute. 
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Drake  y.  Wigle. 

Waste — Tenant  for  life — Right  to  timber. 

Held,  that  it  is  not  waste,  in  a tenant  for  life,  to  cut  down  timber  on  wild 
land  for  the  sole  purpose  of  bringing  it  into  cultivation,  provided  the 
inheritance  be  not  damaged  thereby,  and  it  is  done  in  conformity  with 
the  rules  of  good  husbandry. 

Declaration  : for  injury  to  the  plaintiff’s  reversion,  by 
cutting  down  and  carrying  away  the  trees  and  underwood 
upon  his  (the  plaintiff’s)  land. 

Plea : that  the  parcel  of  land  in  the  declaration  described, 
contained  sixty-two  acres  by  admeasurement : that  the  said 
parcel  of  land,  before  and  at  the  time  of  making  the 
demise  hereinafter  mentioned,  was  wild  and  in  a state  of 
nature,  having  thereon  standing  and  growing  beech,  maple, 
black  ash,  and  elm  trees : that  the  said  parcel  of  land,  before 
and  at  the  time  of  making  said  demise,  was  of  little  value, 
unless  rendered  fit  for  cultivation : that  before  the  said 
parcel  of  land  could  be  cultivated  or  rendered  fit  for  culti- 
vation, it  was-  necessary  that  certain  of  the  said  trees 
growing  and  standing  thereon,  and  underwood  connected 
therewith,  should  be  felled  and  removed  therefrom : that 
the  said  standing  timber,  before  and  at  the  time  of  the 
making  of  the  said  lease,  was  an  encumbrance  on  the  said 
land,  and  such  as  in  the  Province  of  Ontario  is  and  has 
been  always  usually  cut  and  removed  for  the  purpose  of 
clearing  land,  and  of  no  value  simply  as  standing  timber : 
that  one  William  Drake,  before  and  at  the  time  of  making 
the  said  demise,  and  at  the  time  of  the  alleged  injury  to 
the  plaintiff’s  reversion  in  the  said  land,  was  the  tenant 
thereof  for  life,  and  entitled  to  the  beneficial  enjoyment 
thereof : that  the  said  William  Drake,  being  such  tenant 
for  life,  demised,  at  a certain  annual  rental  payable  by 
defendant,  the  said  land  to  the  defendant  for  a term  of 
years,  to  be  used  by  the  defendant  for  farming  purposes 
with  liberty  to  the  defendant,  from  year  to  year  during  the 
term,  to  clear  so  much  of  the  said  land  of  the  timber 
thereon  standing  and  growing  as  might  be  necessary  to 
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enable  the  defendant  to  cultivate  the  said  land  and  pay 
rent  for  the  same,  doing  no  injury  whatever  to  the  plaintiff’s 
reversion,  and  under  all  circumstances  reserving  sufficient 
timber  for  fencing,  fuel,  repairs,  and  other  purposes  inci- 
dental to  the  enjoyment  of  the  said  farm : that  defendant, 
after  the  making  of  the  said  demise,  entered  into  possession 
of  the  said  land  under  the  said  demise ; and  for  the  purpose 
of  cultivation,  and  for  no  other  purpose,  necessarily  felled 
and  cut  down  the  timber  standing  and  growing  on  forty- 
eight  acres  of  the  said  land,  being  timber  such  as  aforesaid 
described,  reserving  and  did  reserve  the  timber  growing  on 
fifteen  acres  of  the  said  land,  being  more  than  sufficient  for 
fencing,  fuel,  repairs,  and  other  purposes  aforesaid,  and 
thereby  rendered  the  portion  of  the  said  land  so  cleared  in 
all  respects  fit  for  cultivation  according  to  the  custom  of 
good  husbandry  in  the  Province  of  Ontario,  and  did  after- 
wards enclose  the  same  with  lawful  and  suitable  fences, 
and  cultivated  the  same,  and  in  no  respect  injured  the 
plaintiff’s  reversion  in  the  said  lands  in  the  declaration 
described ; but,  on  the  contrary  thereof,  made  the  said  last 
mentioned  parcel  of  land  productive  and  of  enhanced  value 
to  the  plaintiff  and  others  interested  in  the  ownership 
thereof,  which  are  the  grievances  in  the  declaration 
mentioned. 

Demurrer : that  the  plea  admits  the  cutting  down  of 
standing  timber  for  other  purposes  than  those  for  which 
tenants  for  life  are  authorized  to  cut  down  standing  timber  : 
that  the  tenant  for  life  had  no  power  to  authorize  the 
defendant  to  clear  the  land : that  the  plea  admits  the  tres- 
pass without  justifying  it : that  the  plea  is  not  a plea  in 
bar,  but  merely  in  mitigation  of  damages  : that  for  all  that 
appears  in  the  plea,  the  felled  timber  might  have  been  left 
encumbering  the  land. 

Robinson,  Q.C.,  for  the  plaintiff*.  This  plea  is  insufficient, 
because  for  all  that  appears  in  it,  the  timber  may  have  been 
left  encumbering  the  land,  or  it  may  have  been  sold  as 
cordwood,  thus  depriving  the  reversioner  of  profit  to 
which  he  was  entitled.  The  broad  question,  however,  is, 
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whether  a tenant  for  life  is  guilty  of  waste  for  cutting 
down  timber  for  the  improvement  of  the  land.  The 
authorities  shew,  that  even  in  such  case  it  is  waste ; 
and  if  the  law  as  it  stands  should  be  thought  unsuitable  to 
the  circumstances  of  this  country  it  remains  for  the  Legis- 
lature, if  it  should  think  fit,  to  alter  it,  as  has  been  done  in 
England  by  the  Imperial  Act,  8 & 9 Viet.,  ch.  56  : Tayler 
v.  Tayler,  5 O.  S.  501 ; Lawrence  v.  Judge,  2 Grant  301 ; 
Weller  v.  Burnham,  11  U.  C.  R.  90;  Seagram  v.  Knight, 
L.  R.  3 Eq.  398,  L.  R.  2 Ch.  App.  628 ; Woodfall,  L.  & T., 
10th  ed.,  p.  503  ; Simmons  v.  Norton,  7 Bing.  640  ; Taylor , 
L.  & T.,  5th  ed.,  p.  258,  sec.  353. 

Harrison , Q.  C.,  contra.  The  plea  is  a good  defence,  as 
it  shews  that  the  cutting  down  of  the  timber  was 
for  the  purpose  of  cultivation,  and  that  sufficient  was 
left  for  fencing,  &c.  The  cases  in  England  as  well 
as  here  shew  that  whether  the  act  amounts  to  waste 
or  not  depends  upon  the  circumstances  of  each  case.  In 
this  case  it  is  admitted  that  it  was  done  for  the  improve- 
ment of  the  land,  and  that  while  the  timber  is  left  standing 
the  land  is  of  no  use,  and  in  fact  an  encumbrance.  Under 
these  circumstances  it  cannot  be  held  that  what  is  done 
here  is  waste : Seagram  v.  Knight,  L.  R.  3 Eq.  398,  L.  R. 
2 Ch.  App.  628;  Weller  v.  Burnham,  11  U.  C.  R.  90 ; Law- 
rence v.  Judge,  2 Grant  301 ; Chisolm  v.  Sheldon , 1 Grant 
318.  In  the  several  States  of  the  United  States  the  law 
is  held  to  be  as  contended  for  by  the  defendant  here,  and 
the  tenant  for  life  has  not  been  adjudged  guilty  of  waste  : 
Hastings  v.  Cruncldeton,  3 Yates  Penn.  261 ; McCullough  v. 
Irvine,  13  Penn.  438;  Jackson  v.  Brownson,  7 Johnson 
N.  Y.  227  ; Keeler  v.  Eastmom,  11  Vermont  293  ; Clemence 
v.  Steere,  1 Rhode  Id.  273 ; Crockett  v.  Crockett,  2 Ohio 
180. 

Galt,  J. — The  demurrer  raises  two  questions  : the  first, 
as  to  whether  a tenant  for  life  is  entitled  to  clear  wild  land 
for  the  purpose  of  bringing  it  into  cultivation ; the  second, 
is  more  as  to  the  form  of  the  plea,  as  being  pleaded  in 
mitigation  of  damages. 
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I will  dispose  of  the  formal  objection  before  considering 
the  important  objection  raised  by  the  first  ground  of 
demurrer. 

The  case  of  Simmons  v.  Nortpn , 7 Bing.  640,  (it  is  an 
authority  on  both  points),  was  an  action  for  “ Waste,”  and 
the  only  plea  was  the  general  issue  nul  toast. 

Tindal,  C.  J.,  in  giving  judgment,  says,  “I  do  not  say 
that  that  which  is  primd  facie  waste  may  not  be  altered 
in  its  character,  if,  under  particular  circumstances,  it  should 
appear  to  have  been  done  for  the  melioration  of  the  land, 
but  if  that  be  so,  it  must  be  expressly  stated  on  the  record. 
In  Com.  Big.,  Pleader,  3 0„  7,  it  is  laid  down  c that  the 
general  issue,  no  waste  done,  may  be  pleaded  in  all  cases 
where  there  is  no  waste,  as  if  the  destruction  happens  by 
tempest,  lightning,  enemies,  &c. ; but  it  is  no  plea  where 
the  defendant  has  matter  of  justification  or  excuse.’  * * It 
is  sufficient,  however,  to  say,  that  the  general  issue  applies 
only  to  cases  where  the  act  complained  of  is  not  the  act  of 
the  party  ; if  it  be  the  act  of  the  party,  he  must  admit  and 
justify  it  on  the  record,  whenever  he  has  matter  of  justifi- 
cation to  allege ; as,  that  he  cut  down  timber  for  repairs ; 
or  pulled  down  to  rebuild,  a house  in  decay.  The  act  being 
primd  facie  waste,  the  defendant  must  shew  the  object  and 
intent  of  his  proceeding,  and  give  the  plaintiff*  the  oppor- 
tunity of  taking  issue  on  his  allegations.” 

This  is  what  is  done  in  the  plea  before  us.  He  alleges 
that  he  cut  the  timber  for  the  purpose  of  improving  the 
land,  and  that  he  did  no  injury  to  the  reversion. 

I am  therefore  of  opinion  that  our  judgment  should  be 
for  the  defendant  on  this  objection. 

As  to  the  second  point,  this  case  brings  up  for  decision, 
for  the  first  time  in  this  Province  (as  far  as  I can  find),  the 
question  as  to  the  rights  of  a tenant  for  life  to  clear  wild 
land  for  the  purpose  of  bringing  it  into  cultivation. 

By  the  common  law  a tenant  by  the  curtesy  was  liable 
to  an  action  for  waste,  but  the  point  for  our  consideration 
is,  whether  what  is  admitted  to  have  been  done  in  this 
instance,  it  being  admitted  by  the  demurrer  that  what  was 
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done  was  done  for  the  purpose  of  clearing  and  cultivating 
the  land,  is  necessarily  waste. 

It  is  quite  clear  from  the  authorities,  many  of  which  are 
cited  in  the  case  of  Phillipps  v.  Smith,  14  M.  & W.  590,  and 
in  the  cases  from  the  American  Reports  to  which  reference 
is  hereafter  made,  that  the  term  “ waste”  has  no  fixed 
definition ; the  true  meaning  seems  to  be,  that  the  act  com- 
plained of  as  waste  must  be  one  that  occasions  injury  to  the 
inheritance;  and  that  many  acts  which  would  unquestion- 
abl}T  be  “ waste”  under  one  state  of  circumstances  would 
not  be  so  in  another. 

Alderson,  R,  in  giving  judgment  in  the  case  of  Phillipps 
v.  Smith,  says,  “On  the  other  hand,  those  act  are  not  wastes 
which,  as  Richardson,  C.  J.,  in  Barrett  v.  Barrett,  Hetley 
35,  says,  are  not  prejudicial  to  the  inheritance,  as,  in  that 
case,  the  cutting  of  sallows,  maples,  beeches,  and  thorns,  there 
alleged  to  be  of  the  age  of  thirty-three  years,  but  which 
were  not  timber  either  by  general  law  or  particular  local 
custom.  So,  likewise,  cutting  even  of  oaks  or  ashes,  where 
they  are  of  seasonable  wood,  i.  e.  when  they  are  cut 
usually  as  underwood,  and  in  due  course  are  to  grow  up 
again  from  the  stumps,  is  not  waste.” 

I have  before  quoted  from  the  judgment  of  Tindal,  C.  J., 
in  reference  to  the  first  point  in  this  case,  but  some  of  his 
observations  apply  with  great  force  to  this  head,  namely, 
“ I do  not  say  that  that  which  is  primd  facie  waste  may 
not  be  altered  in  its  character,  if,  under  particular  circum- 
stances, it  should  appear  to  have  been  done  for  the  meliora- 
tion of  the  land.” 

When  we  bear  in  mind  the  natural  state  of  lands  in  this 
Province,  and  that  they  are  almost  invariably  useless  for 
agricultural  purposes  until  they  have  been  cleared  and  cul- 
tivated, it  appears  to  me  that  it  would  be  highly  inexpedi- 
ent and  unjust  if  we  were  to  hold  that  a tenant  by  the 
curtesy  could  not  bring  the  lands  under  cultivation  by 
clearing  and  cultivating  them  ; inexpedient,  because  it  is 
for  the  interest  of  the  public  that  the  lands  should  be  cul- 
tivated, and  unjust  because  it  would  leave  the  tenant,  or  at 
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all  events  the  land,  subject  to  taxes,  and  so  far  from  a 
tenant  by  the  curtesy  deriving  a benefit  from  the  lands  of 
his  deceased  wife,  he  would  be  subjected  to  a loss. 

We  find  that  questions  of  this  character  have  been  before 
the  Courts  of  the  United  States  on  several  occasions,  and 
although  their  decisions  are  not  binding  on  us,  yet  they  are 
entitled  to  the  highest  respect,  not  only  from  the  learning 
of  the  learned  Judges  by  whom  they  were  decided,  but 
because  the  state  of  landed  property  in  that  country  is 
similar  to  our  own.  Moreover  the  common  law  of  England 
prevails  in  many  of  the  States,  and  in  the  cases  which  I 
have  cited  at  length  it  will  appear  that  the  learned  Judges 
considered  their  judgments  as  based  upon  and  not  con- 
trary to  that  law. 

Hastings  v.  Crunckleton,  3 Yeates  Penn.  261...  This  was 
an  action  to  recover  land  from  a tenant  in  dower  for  waste 
committed  in  cutting  down  timber  and  clearing  the  land. 

The  counsel  for  the  tenants  insisted,  that  by  cutting 
down  timber  and  clearing  lands,  the  widow  had  committed 
waste,  and  forfeited  her  interest  in  the  lands,  citing  1 Co. 
Litt.  53,  a.  h.  54,  a. 

But  the  Court  said,  “ there  was  a material  difference 
between  the  local  circumstances  of  this  State,  and  of  Great 
Britain.  It  would  be  an  outrage  on  common  sense  to  suppose 
that  what  would  be  deemed  waste  in  England  could  receive 
that  application  here.  Lands  in  general  with  us  are  enhanced 
by  being  cleared,  provided  a proper  proportion  of  wood 
land  is  preserved  for  the  maintenance  of  the  place.  If  the 
tenant  in  dower  clears  part  of  the  land  assigned  to  her,  and 
does  not  exceed  the  relative  proportion  of  cleared  land,  con- 
sidered as  to  the  whole  tract,  she  cannot  be  said  to  have 
committed  waste  thereby/’ 

Jackson  v.  Broivnson,  7 Johnson  227.  This  was  an 
action  brought  to  recover  possession  by  reason  of  a breach 
of  covenant  in  a lease  not  to  commit  waste. 

Van  Ness,  J.,  in  giving  the  opinion  of  the  majority  of  the 
Court,  says,  “But  it  is  said,  here  has  not  been  waste.  It  is 
a general  principle,  that  the  law  considers  every  thing  to  be 
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waste  which  does  a permanent  injury  to  the  inheritance : 
1 Co.  Litt.  58,  54;  1 Cv.  Dig.  65;  6 Com.  Dig.  tit.  Waste. 
Now,  to  say  that  cutting  down  the  wood  on  almost  every 
acre  of  the  demised  premises  is  not  waste,  within  the  spirit 
and  meaning  of  the  covenant  in  the  case,  is  to  say  no 
waste, by  the  destruction  of  wood,  can  be  committed 
at  all.  We  are  bound  to  give  effect  to  this  covenant, 
if  we  can,  but  to  decide  that  the  facts  stated  in  the 
case  do  not  constitute  waste,  would  be  to  destroy  it 
almost  altogether.  That  the  destruction  of  the  timber  is  a 
lasting  injury  to  the  reversion  cannot  be  disputed.  * * 

It  is  true, that  what  would  in  England  be  waste,  is  not  always 
so  here.  The  covenant  must  be  construed  with  reference  to 
the  state  of  the  property  at  the  time  of  the  demise.  The  lessee 
undoubtedly  had  a right  to  fell  part  of  the  timber,  so  as  to 
lit  the  land  for  cultivation ; but  it  does  not  follow  that  he 
may,  with  impunity,  destroy  all  the  timber,  and  thereby 
specially  and  permanently  diminish  the  value  of  the 
inheritance.  Good  sense  and  sound  policy,  as  well  as  the 
rules  of  good  husbandry,  require  that  the  lessee  should 
preserve  so  much  of  the  timber  as  is  indispensably  necessary 
to  keep  the  fences  and  other  erections  upon  the  farm  in 
proper  repair.  The  counsel  for  the  defendant  is  mistaken 
when  he  says  that  lessees  in  England  are  prohibited  from 
cutting  wood  upon  the  demised  premises  altogether ; the 
prohibition,  in  principle,  extends  no  further,  in  this  respect, 
there  than  it  does  here.  In  England,  that  species  of  wood 
which  is  denominated  timber  shall  not  be  cut  down,  because 
felling  it  is  considered  as  an  injury  done  to  the  inheritance, 
and  therefore  waste.  Here,  from  the  different  state  of 
many  parts  of  our  country,  timber  may,  and  must  be  cut 
down  to  a certain  extent,  but  not  so  as  to  cause  an  irrepar- 
able injury  to  the  reversioner.  To  what  extent  wood  may 
be  cut  before  the  tenant  is  guilty  of  waste,  must  be  left  to 
the  sound  discretion  of  a jury,  under  the  direction  of  the 
Court,  as  in  other  cases.  What  kind  of  wood  in  England 
is  deemed  to  be  timber,  depends  upon  the  custom  of  the 
country.  Wood  which  in  some  countries  is  called, timber 
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is  not  so  in  others.  * * The  principle  upon  which  all 

these  cases  were  decided  is  that  which  I have  before  stated  : 
namely,  that  whenever  wood  has  been  cut  in  such  a man- 
ner as  materially  to  prejudice  the  inheritance,  it  is  waste; 
and  that  is  the  principle  upon  which  I place  the  decision 
of  this  cause.” 

The  Court  were  divided  in  opinion,  but  not  on  this  point. 
On  the  contrary,  the  dissenting  Judges  appear  to  have  been 
willing  to  carry  the  doctrine  as  regards  waste  here  laid 
down  to  a greater  length  in  favour  of  the  tenant. 

In  Keeler  v.  Eastman,  11  Vermont  293,  a bill  was  filed 
to  stay  waste,  and  for  an  account,  &c.  The  defendant  was 
tenant  for  life  ; the  plaintiff  was  the  reversioner.  Bennett, 
Chancellor,  in  giving  judgment,  says,  at  page  294  : “ By  the 
principles  of  the  ancient  common  law,  many  acts  were  held 
to  constitute  waste — such  as  the  conversion  of  wood, meadow 
or  pasture,  into  arable  land,  and  of  woodland  into  meadow 
or  pasture  land — to  which  we  might,  not  at  the  present  day, 
be  disposed  to  give  that  effect.  These  principles  must  have 
been  introduced  when  agriculture  was  little  understood,  and 
they  are  not  founded  in  reason,  and  many  of  them  are 
inconsistent  with  the  most  important  improvements  in  the 
cultivation  of  the  soil.  In  England  that  species  of  wood, 
which  is  designated  as  timber,  shall  not  be  cut,  because  the 
destruction  of  it  is  considered  an  injury  done  to  the  inheri- 
tance, and  therefore  waste.  From  the  different  state  of 
many  parts  of  our  country  a different  rule  should  attain  in 
our  Courts ; and  timber  may  and  must,  in  some  cases,  to  a 
certain  extent,  be  cut  down,  but  not  so  as  to  cause  damage 
to  the  inheritance.  To  what  extent  a tenant  for  life  can  be 
justified  in  cutting  wood,  before  he  shall  be  guilty  of  waste, 
must  depend  upon  a sound  discretion  applied  to  the  parti- 
cular case.  It  is  not  in  this  State  waste,  to  cut  down  wood  or 
timber,  so  as  to  fit  the  land  for  cultivation,  provided  this 
would  not  damage  the  inheritance,  and  would  be  according 
to  the  rules  of  good  husbandry,  taking  into  view  the  loca- 
tion and  situation  of  the  whole  farm.” 

In  my  opinion  the  question  raised  by  these  pleadings 
should  on  this  demurrer  be  decided  in  favour  of  the 
defendant. 
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Hagakty,  C.  J. — As  I understand  it,  “ Waste  ” is  a 
spoil  or  destruction  in  houses,  gardens,  trees  or  other 
corporal  hereditaments  to  the  disherison  of  him  in 
remainder  or  reversion,  &c.,  or  to  the  prejudice  of  the  heir 
or  reversioner : 1 Co.  Litt.  53. 

There  is  a summary  of  the  cases  in  the  notes  to  Greene 
v.  Cole,  Wm.  Saund.  ed.  1871,  vol.  ii.,  p.  651  : “There  is 
no  authority  for  saying  that  any  act  can  be  waste*  which 
is  not  injurious  to  the  Inheritance,  either,  first,  by  diminish- 
ing the  value  of  the  estatfe,  or,  secondly,  by  increasing  the 
burden  upon  it,  or  by  impairing  the  evidence  of  title.” 

This  is  the  language  used  by  Lord  Denman  in  Doe  dem. 
Grubb  v.  Earl  of  Burlington,  5 B.  & Ad.  507,  at  p.  517. 

He  also  says,  speaking  of  some  authorities,  “ they  are 
illustrations  of  the  principle,  that  where  there  are  no 
damages  there  can  be  no  waste  ; and  to  this  effect  is  Barrett 
v.  Barrett,  Hetley  35. 

He  concluded  by  adding,  “ As  the  jury  have  found  that 
the  defendant  did  no  damage  to  the  estate,  it  follows  there 
was  no  waste  and  no  forfeiture.” 

See  also  Governors , Sc.,  of  Harrow  School  v.  Alderton, 
2 B.  & P.  86,  before  Lord  Eldon,  where  the  same  doctrine  is 
admitted.  Heath,  J.,  says,  at  p.  88,  “ If  a tenant  convert 
a furze-brake  in  which  game  have  bred  into  arable  or 
pasture,  by  which  its  real  value  would  be  improved,  but 
its  value  to  the  landlord  depreciated,  it  would  be  the 
business  of  the  jury  to  assess  damages  to  the  landlord 
thereon.” 

In  Doe  dem.  Earl  of  Darlington  v.  Bond,  5 B.  & C.  855, 
Bayley,  J.,  says,  at  p.  857,  “ In  this  case  it  was  possible 
that  the  value  of  the  reversion  might  be  increased  by  the 
alteration;  it  was,  therefore,  a question  for  the  jury,  whether 
waste  to  the  value  of  10s.  had  been  committed.” 

The  old  cases  state  that  the  lessee  for  life  or  years  has 
but  a special  interest  or  property  in  the  trees,  being  timber, 
as  things  annexed  to  the  land : 4 Co.  Hep.  62.  He  has  an 
interest  in  them  for  fruit  and  shade  : Berriman  v.  Peacock . 
9 Bing.  384. 

53 — vol.  xxiv  c.p. 
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Waste  is  generally  in  reference  to  trees  known  as  timber 
trees.  They  are  so  called  according  to  local  custom,  and 
the  scarcity  or  prevalence  of  particular  kinds : 1 Co. 
Litt.  53  a. 

Waste  seems  to  me  to  be  an  expression  necessarily  bear- 
ing upon  an  actual  injury  to  the  estate  of  the  reversioner, 
as  has  been  said  by  diminishing  the  value,  increasing  the 
burden,  or  impairing  the  evidence  of  title. 

Under  this  last  head  may  be  classed  the  alteration  of 
the  estate,  e.  g.,  by  turning  pasture  into  arable,  &c. 

“ I agree,”  says  Knight  Bruce,  Lord  J ustice,  in  Morris  v. 
Morris,  3 DeG.  & J.  323,  at  p.  327,  “ That  an  act  may  be 
reasonable,  may  be  judicious,  may  be  beneficial  to  all  the 
parties  interested  in  a settled  property,  and  yet  it  may  be 
an  act  prohibited  to  a tenant  for  life,  if  a person  interested  in 
remainder  chooses  to  interfere.  I do  not  put  the  case,  there- 
fore, merely  on  the  reasonableness,  on  the  judiciousness,  and 
on  the  beneficial  nature  of  what  was  done,  but  they  are 
ingredients  in  it.” 

Turner,  L.  J.  : “I  apprehend  that  the  principle  upon 
which  the  Court  proceeds  in  these  cases  is,  that  the  tenant 
for  life  of  an  estate  is  liable  to  account  in  equity  for 
profit  derived  by  him  from  an  improper  user  of  his  legal 
powers,  in  committing  equitable  waste.” 

In  Coppinger  v.  Gubbins,  9 Ir.  Eq.  304,  Sir  E.  Sugden, 
Chancellor,  at  p.  309,  discusses  the  rights  of  tenants  for  life 
to  cut  turf  for  sale  on  bog  land:  “ There  may  be  such  a demise, 
as  referred  to  by  the  learned  J udges,  with  whom  I entirely 
agree  in  the  cases  cited  ; e.  g .,  where  bog  and  nothing  else 
is  demised,  and  turf  could  be  cut  for  no  valuable  purpose 
except  for  sale  ; or  if  it  was  a bog  always  cut  for  sale,  and 
demised  as  such  in  the  same  manner  as  an  open  mine- 
Such  cases  depend  on  contract,  and  must  be  considered  as 
standing  on  their  own  ground,  and  no  doubt  the  lessees 
would  have  a right  to  cut  turf  and  sell  it.” 

In  anonymous  case,  1 Hogan  147,  the  Master  of  the 
Bolls,  (1824),  said  “ That  where  the  soil  and  freehold  of  a 
bog  has  been  demised  as  bog,  or  where  all  the  land  demised 
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is  bog  and  only  valuable  as  such,  the  tenant  may,  in  analogy 
to  the  right  acquired  by  a demise  of  a coal  mine,  cut  it  as 
he  pleases  for  profit;  and  his  Honour  referred  to  the  former 
cases  in  which  he  had  investigated  and  decided  this 
proposition.” 

In  Chatterton  v.  White,  1 Xr.  Eq.  200,  at  p.  202,  the 
distinction  was  pointed  out  between  such  a case  as  the 
last,  and  that  where  bog  was  demised  with  other  lands. 

If  there  be  any  analogy  between  the  manner  in  which 
an  open  mine  or  a bog  held  as  such,  apart  from  other  land 
on  a life  estate,  and  a parcel  of  wild  land  in  a state  of 
nature  covered  with  trees,  it  would  seem  that  it  ought  not 
to  be  waste  to  cut  such  a reasonable  portion  of  the  trees  as 
would  render  the  land  fit  for  cultivation  according  to  the 
custom  of  the  country. 

I have  been  disappointed,  so  far,  in  not  finding  in  our 
old  books  and  Digests  some  reference  to  the  clearing  up  of 
lands  at  a period  when  a large  portion  of  England  was 
covered  with  forest.  Long  after  the  beginning  of  legal 
memory  or  of  reported  law,  there  were  extensive  forest 
tracts,  and  we  can  hardly  suppose  that  land  was  not  brought 
into  cultivation  by  the  clearance  of  the  woods  and  the 
agency  of  fire  for  the  consumption  of  the  encumbering 
timber. 

For  some  time,  even  in  this  forest  land,  timber  has 
become  a most  valuable  article  of  sale,  at  least  as  much  so 
as  in  England  six  centuries  back,  when  statutes  were 
passed  on  the  subject  of  Waste  in  the  reigns  of  Henry  III. 
and  his  son,  Edward  I. 

Yet  the  destruction  of  the  forest  by  fire,  for  the  purpose 
of  clearing  and  cultivating,  has  still  to  be  resorted  to  in 
Canada  as  the  only  means  available  to  the  settler  in  large 
sections  of  the  country. 

From  all  we  know  or  read  of  the  England  of  the  first 
Edward,  it  is  difficult  to  believe  but  that  the  same  process 
was  as  necessary  and  as  common  as  it  is  still  here. 

I am  not  aware  of  any  express  decision  of  our  own 
Courts. 
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Weller  v.  Burnham , 11  U.  C.  R.  90,  was  an  action  by 
the  reversioner  against  the  tenant  for  life  for  cutting  trees 
to  the  injury  of  the  reversion.  The  plea  in  effect  was  that 
the  trees  were  cut,  &c.,  to  and  for  the  purpose  of  clearing 
the  land,  and  improving  and  cultivating  the  same  according 
to  the  custom  of  good  husbandry  and  of  Upper  Canada, 
and  thereby  increased  the  value  of  the  land,  &c. 

On  demurrer  the  plea  was  held  bad  in  form.  Robinson, 
C.  J.,says  at  page  91 : “ Supposing  that  it  were  clearly  lawful 
in  this  country  for  a tenant  for  life  to  change  the  character 
of  the  estate  wholly  or  in  part  at  his  discretion,  from  wood- 
land to  arable-land,  stripping  it  of  all  its  timber,  yet  it  is  not 
averred  here  that  the  defendant  did  actually  clear  the  land 
and  make  it  fit  for  cultivation.  It  is  consistent  with  all 
that  is  stated  here, that  the  defendant  may  have  cut  the  trees 
and  left  them  lying  there.  He  only  says  that  he  cut  down 
the  trees  for  the  purpose  of  clearing  the  land.  The  main 
question,  whether  a tenant  for  life  can  justify  cutting 
timber  in  order  to  clear  the  land,  and  without  stating  any 
more  to  shew  the  propriety  or  necessity  of  doing  what  was 
done,  is  not  necessary  to  be  determined.” 

Lawrence  v.  Judge,  2 Grant  301,  was  an  application  by 
the  owner  to  restrain  an  occupant  of  land,  who  had  gone 
into  possession  under  the  owner,  from  cutting  down  the 
timber,  the  evidence  being  contradictory  as  to  the  occupant’s 
authority  from  the  owner  to  sell  timber. 

Blake,  C.,  says,  “ The  application  is  rested  on  three 
grounds  : first,  because  the  principles  on  which  Courts 
of  Equity  interfere,  in  England,  to  restrain  the  destruc- 
tion of  growing  timber,  are  inapplicable  to  the  forest- 
lands of  this  country,  with  respect  to  which,  it  is 
argued,  that  proprietors  would  be  sufficiently  protected 
by  an  action  of  trespass  * * Unquestionably,  some 

of  the  considerations  applicable  to  this  subject  in  Eng- 
land operate  with  very  diminished  force  here ; but,  in 
my  opinion,  there  is  no  principle  upon  which  we  could 
refuse  to  landed  proprietors  in  this  Province  the  same  pro- 
tection afforded  them*  in  England.  Timber  here,  as  there, 
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is  part  of  the  inheritance ; being  once  destroyed,  it  cannot 
be  set  up  again;  the  injury  is  irreparable,  in  the  sense  in 
which  that  term  is  used  in  relation  to  this  subject,  if  not 
with  reference  to  the  extent — although  that  may  be  so 
occasionally — certainly  with  regard  to  the  nature  of  this 
injury.  Our  refusal  to  interefere  on  that  ground  would 
therefore,  in  my  opinion,  be  u nwarran table.” 

Mr.  Leith,  in  his  edition  of  Blackstone,  at  page  245, 
has  some  carefulty  written  remarks  on  this  subject.  He 
quotes  all  the  authorities  in  this  country  bearing  on  the 
point,  and,  as  might  be  expected  from  his  extensive  acquaint- 
ance with  the  laws  affecting  Canadian  real  estate,  carefully 
sums  up  the  argument  for  and  against  the  proposition  now 
before  us.  Amongst  other  points  he  notices  how,  if  the 
trees  cannot  be  cut,  “ the  interest  of  the  life  tenant  might 
not  only  be  a worthless  but  damnosa  hcereditas.  unless 
he  be  allowed  to  cut  the  timber  and  clear  the  land,  for  the 
life  tenant  is  bound  to  pay  off  the  taxes,  at  least  if  under 
the  same  title  he  takes  profitable  lands,”  citing  Biscoe  v. 
Van  Bearle , 6 Grant  438. 

He  also  notices  a case  in  Rob.  <$c  Bar.  Dig.  tit. 

Waste,"  p.  448,  Taylor  v.  Taylor , 1 Wm.  IV.,  not  reported, 
to  the  effect  that  an  action  of  waste,  under  6th  ed.  i.  ch.  5, 
might  be  brought ; “ and  where  land  was  devised  for  life, 
with  a reservation  of  the  oak  timber  theron,  it  was  held 
that  a power  to  dispose  of  other  descriptions  of  timber 
was  not  thereby  implied,  and  that  the  tenant  for  life  was 
guilty  of  waste  in  disposing  of  such  other  timber.” 

This  unfortunately,  as  he  shews,  does  not  bear  upon  our 
point. 

He  further  notices  the  case  of  Chisholm  v.  Sheldon , 1 
Grant  318,  where  the  Chancellor  says,  at  p.  320,  “We 
should  have  to  consider,  secondly,  whether  the  doctrines 
of  the  common  law,  as  to  growing  timber,  can  be  applied 
in  all  their  extent  to  forest  lands  in  this  country.”  Again, 
“ the  estate  was  clearly  capable  of  beneficial  enjoyment 
without  cutting  any  growing  timber.”  But  the  case  did 
not  require  any  decision  on  the  main  question. 
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The  Act  of  Ontario,  82  Yic.  ch.  7,  sec.  8,  declares  that 
dower  shall  not  be  recoverable  out  of  any  separate  or  distinct 
lot  or  parcel  of  land,  which  at  the  time  of  the  alienation 
by  the  husband,  or  at  the  time  of  his  death,  if  he  died  seized, 
was  in  a state  of  nature  and  unimproved  ; preserving  to  the 
dowress  her  right  to  demand  to  have  wood-land  assigned 
to  her  from  which  she  may  take  firewood  necessary  for  her 
own  use,  and  timber  for  fencing  the  other  portions  of  land 
assigned  to  her  of  this  same  lot  or  parcel. 

According  to  one  view  of  this  section  it  may  be  said  that 
our  Legislature  considered  land  in  a state  of  nature  to  be 
worthless.  In  another  view,  it  may  be  said  that  they  denied 
dower  to  the  widow  because  she  could  not  by  law  clear  the 
land  for  cultivation,  without  committing  waste. 

My  brother  Galt  has  noticed  several  of  the  American 
cases  where  the  Courts  refused  to  apply  the  English  rule  to 
the  wholly  different  circumstances  of  this  country. 

I may  also  refer  to  others  mentioned  in  the  note  to 
Phillips  v.  Smith , 14  M.  & W.  596,  American  edition. 

In  Kent's  Commentaries,  11th  ed.,  vol.  iv.,  p.  82,  the  sub- 
ject is  well  discussed  from  a point  of  view  worthy  of  a Can- 
adian Court.  It  is  said  the  tenant  may  clear  part  of  wild 
land  for  the  purpose  of  cultivation.  “ But  he  must  leave  wood 
and  timber  sufficient  for  the  permanent  use  of  the  farm.  And 
it  is  a question  of  fact  for  a jury,  what  extent  of  wood 
may  be  cut  down  in  such  cases,  without  exposing  the  party  to 
the  charge  of  waste.  The  American  doctrine  on  the  sub- 
ject of  waste  is  somewhat  varied  from  the  English  law,  and 
is  more  enlarged,  and  better  accommodated  to  the  circum- 
stances of  a new  and  growing  cquntry.”  But  he  adds  that 
in  Massachusetts  the  Supreme  Court  seemed  to  be  “in  favour 
of  the  strict  English  rule  ; and  that  was  one  of  the  reasons 
assigned  for  holding  the  widow  not  dowable  of  such  lands.” 

A very  recent  judgment  of  Sir  George  Jessell,  M.  R., 
Honywood  v.  Honywood , L.  R.  18  Eq.  306,  is  instructive  on 
some  points  as  to  w'aste. 

After  mentioning  that  by  the  general  law  of  England  oak, 
ash,  and  elm,  twenty  years  old  and  upwards,  are  timber, 
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and  that  the  kind  of  tree  which  may  be  called  timber  may  be 
varied  by  local  custom,  he  proceeds,  at  p.309:  “ Once  arriveat 
the  fact  of  what  is  timber,  the  tenant  for  life,  impeachable  for 
waste,  cannot  cut  it  down.  That  I take  it  to  be  the  clear  law, 
with  one  single  exception,  which  has  been  established  prin- 
cipally by  modern  authorities  in  favour  of  the  owners  of 
timber  estates,  that  is,  estates  which  are  cultivated  merely 
for  the  produce  of  saleable  timber,  and  where  the  timber  is 
cut  periodically.  The  reason  of  the  distinction  is  this,  that  as 
cutting  the  timber  is  the  mode  of  cultivation,  the  timber  is 
not  to  be  kept  as  part  of  the  inheritance,  but  part,  so  to  say, 
of  the  annual  fruits  of  the  land,  and  in  these  cases  the  same 
kind  of  cultivation  may  be  carried  on  by  the  tenant  for  life 
that  has  been  carried  on  by  the  settlor  on  the  estate,  and  the 
timber  so  cut  down  periodically  in  due  course  is  looked  upon 
as  the  annual  profits  of  the  estate,  and,  therefore,  goes  to  the 
tenant  for  life.” 

It  seems  to  me  on  all  the  authorities  that  “ Waste,’  is  a 
flexible  term  varying  with  local  and  other  circumstances  ; 
that  its. essence  is  injury  to  the  reversion  ; and  that,  if  there 
be  no  damage  thereto,  especially  in  the  action  on  the  case  for 
waste,  there  can  be  no  recovery. 

In  the  case  before  us  there  is  no  such  injury,  I think,  as 
impairing  the  evidence  of  title,  or  imposing  a greater  burden 
on  the  inheritance. 

The  exception  as  to  a u timber  estate,”  mentioned  by  Sir 
George  Jessell,  shews  how  a law  like  that  of  waste  is  made  to 
adapt  itself  to  the  varying  circumstances  of  life,  and  the 
dictates  of  common  sense. 

When  the  state  of  England  in  the  olden  time  more 
resembled  that  of  our  comparatively  new  country,  I do  not 
see  anything  in  the  authorities  to  have  prevented  the  allow- 
ance to  a life  tenant  of  the  right  to  resort  to  the  only  method 
bywhich  any  benefit  whatever  could  be  derived  from  a piece 
of  aboriginal  forest,  namely,  the  clearance  of  a moderate 
part  for  cultivation,  by  removal  of  the  trees. 

On  the  whole,  I have  arrived  at  the  conclusion,  not  of 
course  without  much  doubt,  that  the  plea  here  presents  a 
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good  primd  facie  answer.  It  states,  in  effect,  that  the  par- 
cel of  land  contains  62  acres,  and  was  wild  and  in  a state  of 
nature  with  trees  growing  on  it,  and  of  little  value,  unless 
rendered  fit  for  cultivation  : that  to  cultivate  it  it  was  neces- 
sary that  some  of  the  trees  should  be  felled  and  removed: 
that  the  standing  timber  was  an  encumbrance,  and  such  as 
in  Ontario  has  always  been  cut  and  removed  for  clearing 
land,  and  of  no  value  simply  as  standing  timber ; and  the 
defendant,  for  the  purpose  of  cultivation  and  for  no  other 
purpose,  necessarily  felled  and  cut  down  timber  standing  on 
48  acres,  reserving  15  acres  of  standing  timber,  being  more 
than  sufficient  for  fencing,  repairs,  and  other  purposes  inci- 
dental to  the  enjoyment  of  the  farm,  and  thereby  rendered 
the  cleared  portion  fit  for  cultivation  according  to  the  custom 
of  good  husbandry  in  Ontario,  and  did  lawfully  fence  and 
cultivate  the  same,  and  in  so  doing  in  no  respect  injured  the 
plaintiff’s  reversion,  but  on  the  contrary  made  the  land  pro- 
ductive and  of  enhanced  value  to  the  reversioner. 

I read  the  plea  as  justifying  merely  the  “ cutting  down 
and  carrying  away  the  trees  and  underwood,”  as  charged  in 
the  declaration  merely  for  clearing  purposes.  Had  the 
charge  been  of  carrying  away  and  selling  the  timber  the 
defence  would  fail. 

I think,  if  this  plea  be  proved  at  the  trial,  the  facts  con- 
stitute a defence,  and  the  verdict  should  be  for  the  defendant. 

Gwynne,  J.,  concurred. 

Judgment  for  defendant. 
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Chapman  v.  Zealand. 


Bill  of  lading — Pleading — Estoppel — 33  Vic.  ch.  19,  0. 

The  plaintiff  as  assignee  of  a bill  of  lading  which  stated  that  the  goods 
were  shipped  in  good  order  and  well  conditioned,  sued  for  non  delivery 
of  the  goods  at  their  destination  in  the  like  good  order  and  condition 
in  which  they  were  shipped.  The  defendant  pleaded  : 1.  That  the  goods 
were  not  in  good  order  and  well  conditioned  when  shipped.  2.  That 
defendant  did  deliver  them  in  the  like  order  and  condition  in  which 
they  were  shipped.  Reid,  on  demurrer  first  plea  bad,  as  'being  no 
answer  to  the  breach,  second  plea  good, 

Semble,  that  the  Bill  of  Lading  Act,  33  Vic.  ch.  19,  O.,  creates  no 
estoppel  as  to  the  condition  in  which  goods  are  when  shipped. 


Declaration  : For  that  certain  persons,  to  wit,  Messrs. 
J.  E.  Jacques  & Co.,  for  the  defendant,  as  Master  of  the 
steamer  Calabria,  and  on  his  behalf,  did  make,  sign, 
execute,  and  deliver  to  Messrs.  Lafreniere  & St.  Onge 
a certain  bill  of  lading,  dated  the  26th  May,  1874,  where- 
by it  was  acknowledged  that  certain  goods,  to  wit, 
420  bales  of  hay,  of  the  said  Messrs.  Lafreniere  & St. 
Onge,  were  shipped  in  good  order  and  well-conditioned  on 
board  the  said  steamer  Calabria,  at  the  city  of  Montreal, 
to  be  carried  to  the  city  of  Toronto  ; and  the  said  defend- 
ant thereby  promised  to  the  said  Lafreniere  & St.  Onge 
that  the  said  goods  should  be  delivered  to  them,  or  their 
assigns,  in  like  order  and  condition,  damage  from  heating,  and 
the  usual  dangers  and  accidents  excepted  ; that  afterwards, 
the  said  Lafreniere  & St.  Onge  endorsed  said  bill  of  lading 
for  valuable  consideration  to  the  plaintiff,  and  the  plaintiff 
became  and  is  the  holder  of  the  bill  of  lading  for  value,  and 
entitled  to  the  property  in  the  said  goods ; and  although  all 
conditions  precedent  have  been  performed,  &c.,  and  no 
loss  or  damage  was  occasioned  by  any  of  the  excepted  causes, 
yet  the  defendant  did  not  deliver  the  said  goods  at  Toronto 
in  the  like  good  order  and  condition  in  which  they  were 
shipped. 

Second  plea:  that  the  said  goods  were  not  shipped  in  good 
order,  and  well-conditioned  on  board  the  said  steamer  Cala- 
bria, as  alleged. 

54 — vol.  xxiv  c.p. 
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Third  plea  : that  the  defendant  did  deliver  the  said  goods 
at  Toronto  in  the  like  order  and  condition  in  which  they 
were  shipped  on  board  said  steamer. 

The  plaintiff  demurred  to  these  pleas  on  the  grounds,  1.  That 
the  said  pleas  are  no  answer  to  the  plaintiff’s  declaration. 
2.  That  both  the  said  pleas  admit  the  giving  of  the  bill  of 
lading,  stating  that  the  goods  were  received  in  good  order 
and  condition,  and  the  defendant  therefore  cannot,  as 
against  the  plaintiff,  be  heard  to  deny  what  is  stated  in  the 
bill  of  lading. 

T.  S.  Kennedy , for  the  demurrer.  The  second  and  third 
pleas  are  bad.  The  bill  of  lading  acknowledges  the  goods  to 
be  shipped  in  good  order  and  condition,  and  under  33  Vic. 
ch.  19,  sec.  3,  0.  the  bill  of  lading  in  the  hands  of  a consignee 
or  endorsee  for  valuable  consideration  is  conclusive  evidence 
of  such  shipment.  The  defendant  therefore,  as  against  the 
plaintiff,  whom  it  is  admitted  by  the  pleadings  is  a con- 
signee for  valuable  consideration,  is  estopped  from  setting  up 
that  the  goods  were  received  otherwise  than  they  are  declared 
to  be  : Meyer  v.  Dresser , 16  C.  B.  N.  S.  646.  It  may  be  con- 
tended by  the  defendant,  on  the  authority  of  Jessel  v.  Bath , 
L.  R.  2 Ex.  267,  that  the  person  signing  the  bill  of  lading 
is  the  only  person  liable,  but  according  to  Beard  v.  Steele, 
34  U.  C.  R.  43,  it  is  clearly  laid  down  that  where  the  per- 
son signing  is  the  authorized  agent  of  the  master,  the  master 
is  liable.  This  fact,  however,  really  does  not  arise  on  the 
pleadings.  Apart  from  the  statute,  the  defendant  is  lia- 
ble at  common  law.  In  Bradley  v.  Dunipace , 7 H.  & N. 
200;  1 II.  & C.,  521,  the  master  was  held  estopped  by  the 
description  of  the  weight  given  in  the  bill  of  lading.  And 
in  Howard  v.  Tucker , 1 B.  & A.  D.  712,  where  the  bill  of 
lading,  contrary  to  the  fact,  alleged  that  the  freight  was  paid, 
it  was  held  that  the  bill  of  lading  was  conclusive  evidence 
in  favor  of  the  endorsee  for  value,  who  took  it  on  the  faith 
of  such  statement.  See  also  Abbott  on  Shipping,  11th  ed.,  p. 
281.  It  seems  to  be  clearly  laid  down  that  the  bill  of  lading 
must  correctly  state  the  quantity  and  condition  of  the  goods 
shipped  : Abbott  on  Shipping,  299. 
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MacKelcan  contra.  The  defendant  is  not  estopped  from 
shewing  the  condition  in  which  the  goods  were  when  ship- 
ped, as  the  Act  33  Vic.  ch.  19,  sec.  3,  only  applies  to  the  non- 
shipment of  the  whole  or  some  part  of  the  goods,  but  not  to 
their  condition  or  quality  : Abbott  on  Shipping,  11th  ed., 
281-3;  Grant  v.  Norway , 10  C.  B.N.  S.615,  Also,  according 
to  Jesselv.  Bath , L.R.  2 Ex.  267,  liability  under  the  Act  only 
extends  to  the  person  actually  signing,  and  therefore  G.  E. 
Jacques  & Co.,  and  not  the  defendant,  are  liable.  The  Act, 
however,  is  invalid  as  relating  to  trade  and  commerce,  and 
therefore  beyond  the  jurisdiction  of  the  local  Legislature.  As 
to  the  defendant  being  liable  at  common  law,  it  is  quite  clear 
that  at  common  law  a bill  of  lading  is  only  looked  upon 
as  a receipt,  and  therefore  as  primd  facie  and  not  conclu- 
sive evidence  of  its  contents. 

Gwynne,  J.  [a). — The  contention  of  the  learned  counsel  for 
the  plaintiff  was  that  the  defendant  was  estopped  by  force  of 
the  Ontario  statute,  33  Vic.  ch.  19,  from  denying  that  the  goods 
were  shipped  in  good  order.  Mr.  Mackelcan,  on  the  con- 
trary, contended  that  there  was  no  estoppel  as  to  condition 
of  goods,  the  Act  not  extending  to  the  condition,  but  to 
the  fact  of  shipment ; further,  that  the  Ontario  Legislature 
could  not  pass  the  law  relied  upon,  as  being  one  affecting 
trade  and  commerce  ; and  thirdly,  that  the  persons  estopped 
would  be  the  parties  signing  only,  namely,  Messrs.  G.  E. 
Jacques  & Co. 

It  certainly  does  appear  to  me,  although  it  is  unnecessary 
to  decide  the  point  in  this  case,  that  the  Bill  of  Lading  Act, 
33  Vic.  ch.  19,  which  is  the  same  as  the  Imperial  Act,  18 
& 19  Vic.  ch.  Ill,  does  not  create  any  estoppel  as  to  the 
condition  in  which  goods  are  when  shipped.  Any  statement 
as  to  condition  remains  subject  to  the  same  consideration  as 
before  the  Act. 

In  a recent  case,  Blanchet  v.  PowelVs  Llantivit  Collieries 
Co .,  L.  R.  9 Ex.  74,  Cleasby,  B.,  clearly  expresses  the  opin- 
ion, that  even  in  an  action  against  the  master  upon  a bill  of 


(<2)  Argued  during  term  before  Gwynne,  J.,  alone. 
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lading  for  non-delivery,  he  is  not  by  the  Act  estopped  from 
disputing  the  weight  stated  in  the  bill  of  lading. 

However,  the  point  does  not  really  arise  here.  The  point 
arising  is  simply  one  of  pleading,  atod  in  substance  is  that  to 
a declaration  by  an  assignee  of  a bill  of  lading,  claim- 
ing compensation  for  injury  sustained  by  certain  goods  dur- 
ing a voyage,  otherwise  than  from  causes  excepted  in  the  bill 
of  lading,  alleging  that  the  goods  when  delivered  at  the  port 
of  arrival  wTere  not  delivered  in  the  like  good  order  and  con- 
dition in  which  they  were  shipped,  the  defendant  pleads: 
1.  That  they  were  not  in  good  order  and  well  conditioned 
when  shipped ; and  2.  That  the  defendant  did  deliver 
them  at  Toronto  in  the  like  order  and  condition  in  which 
they  were  wFen  shipped.  The  former  appears  to  me  to  be 
no  plea  to  the  breach  alleged ; and  the  latter  to  be  a very 
appropriate  and  good  plea. 

Judgment,  therefore,  will  be  for  the  plaintiff  on  the 
demurrer  to  the  former  plea,  and  for  the  defendant  on  the 
demurrer  to  the  latter. 

Judgment  accordingly . 


Stephens  v.  Stephens. 

Pleading — Malicious  arrest — Evidence — Venire  de  novo. 

The  first  count  for  malicious  arrest  averred  that  the  defendant  charged  the 
plaintiff  with  having  caused  the  death  of  S.  by  administering  a poison- 
ous drug,  and,  upon  such  charge,  procured  a warrant  for  plaintiff’s 
apprehension:  and  the  charge  in  the  information  was  to  the  same 
effect. 

Held,  bad,  as  disclosing  no  valid  cause  of  action,  for  no  felony  was 
charged,  and  the  administration  of  the  drug  might  have  been  either 
accidental  or  as  a medicine,  so  that  there  was  nothing  on  which  to 
found  the  magistrate’s  jurisdiction. 

The  evidence  in  this  case  shewed  that  defendant,  having  obtained  the 
issue  of  the  warrant,  interfered  personally  in  the  arrest,  telling  the 
constable  to  have  the  plaintiff  taken  away,  or  right  away.  Heldy 
sufficient  to  support  a verdict  on  the  second  count,  in  trespass. 

One  count  being  good  and  the  other  bad,  and  the  verdict  general,  the 
Court  refused  to  arrest  the  judgment,  but  granted  a venire  de  novo. 

Declaration.— -First  count : for  that  the  defendant 
falsely  and  maliciously,  and  without  reasonable  or  probable 
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cause,  appeared  before  a justice  of  the  peace,  and  charged 
the  plaintiff  with  having  caused  the  death  of  one  Frederick 
Smith  Stephens,  who  had  been  the  husband  of  the  plaintiff, 
by  administering  to  him,  the  said  Frederick  Smith  Stephens, 
a poisonous  drug  ; and  upon  such  charge  procured  the  said 
justice  to  grant  his  warrant  for  apprehending  the  plaintiff, 
and  bringing  her  before  the  said  justice  to  be. dealt  with 
according  to  law  ; and  the  defendant,  under  and  by  virtue  of 
the  said  warrant,  caused  the  plaintiff  to  be  arrested  and  to 
be  imprisoned  for  a long  time,  and  afterwards  to  be  brought 
in  custody  before  the  said  justice  ; and  then  procured  the 
said  justice  to  remand  the  plaintiff  to  prison,  and  caused  the 
plaintiff  to  be  imprisoned  for  another  long  time,  and  after- 
wards to  be  brought  before  certain  other  justices  of  the 
peace ; and  the  said  last  mentioned  justices  having  heard 
the  said  charge,  dismissed  the  same,  and  discharged  the 
plaintiff  out  of  custody  ; and  by  reason  of  the  premises  the 
plaintiff  has  been  injured  in  her  reputation,  and  suffered  pain 
of  body  and  mind,  and  was  prevented  from  attending  to  her 
business,  and  incurred  expense  in  defending  herself  from 
the  said  charge,  and  obtaining  her  release  from  the  said 
imprisonment. 

Second  count : that  the  defendant  assaulted  the  plaintiff 
and  imprisoned  her  upon  a false  charge  made  by  the  defen- 
dant, that  the  plaintiff  had  administered  a poisonous  drug  to 
one  Frederick  Smith  Stephens,  and  thereby  caused  the 
death  of  the  said  Frederick  Smith  Stephens,  whereby 
the  plaintiff  suffered  great  pain  of  body  and  mind,  and  was 
exposed  and  injured  in  her  credit  and  circumstances,  and 
incurred  expense  in  obtaining  her  liberation  from  the  said 
imprisonment. 

Plea — Not  guilty. 

The  cause  was  tried  before  Wilson,  J.,  and  a jury,  at 
Toronto,  at  the  Winter  Assizes  of  1874. 

It  appeared  that  the  defendant  had  accused  the  plaintiff 
of  having  poisoned  her  husband,  and  went  before  a magis- 
trate and  laid  an  information.  The  information  stated  that 
the  defendant  had  “ good  reason  to  believe  that  the  death  of 
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Frederick  Smith  Stephens,”  &c.,  (the  plaintiff’s  husband,) 
“was  caused  by  the  administration  of  some  poisonous  drug 
by  Jang  Stephens,  his  wife,  on  or  before  the  15th  of  March 
last.”  On  the  information  being  sworn,  the  magistrate 
offered  to  issue  a summons  for  the  appearance  of  the  plain- 
tiff to  answer  the  charge,  but  the  defendant  required  that 
a warrant  should  issue  for  her  arrest ; a warrant  was  accor- 
dingly issued,  and  the  plaintiff  arrested  and  brought  before 
three  magistrates,  who,  after  hearing  the  evidence,  dismissed 
the  case  and  discharged  the  plaintiff. 

One  Emmeline  Conklin,  who  was  called  as  a witness,  proved 
that  she  was  at  the  plaintiff’s  house  when  the  constable  came 
to  make  the  arrest,  and  heard  the  defendant  tell  the  consta- 
ble, as  he  came  into  the  house  and  before  the  arrest,  to  have 
the  plaintiff  taken  away,  or  taken  right  away  ; and  she  saw 
the  plaintiff  arrested. 

This  was  corroborated  by  other  evidence,  though  not  quite 
so  express. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
action  was  not  maintainable  on  the  first  count,  as  it  was  not 
alleged  that  the  plaintiff  administered  the  poison  with  a 
felonious  intent,  and  it  might  have  been  purely  acciden- 
tal, or  as  a medicine  ; and  that  there  was  no  evidence  to  go 
to  the  jury  on  the  second  count,  as  the  plaintiff  was 
arrested  by  the  constable  under  a warrant  handed  to  him  by 
the  magistrate. 

The  learned  Judge  overruled  the  objections,  and  left  the 
case  to  the  jury. 

The  jury  found  that  the  defendant  acted  maliciously  and 
without  reasonable  and  probable  cause,  and  gave  a verdict 
for  the  plaintiff  generally. 

In  Hilary  term,  Harrison , Q.  C.,  obtained  a rule  nisi  to 
set  aside  the  verdict  entered  for  the  plaintiff,  and  for  a new 
trial  for  misdirection  of  the  learned  judge,  in  holding  that 
the  first  count  was  maintainable,  and  that  the  same  was 
proved  ; and,  also,  for  bolding  that  there  was  evidence  to  go 
to  the  jury  to  render  the  defendant  liable  under  the  second 
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count  ; or  why  the  judgment  on  the  said  verdict  should  not 
be  arrested,  on  the  ground  that  the  verdict  was  general,  and 
the  first  count  bad. 

In  the  same  term  Me  Michael,  Q.  C.,  shewed  cause.  The 
first  count,  which  is  in  case,  is  maintainable,  and  was 
strictly  proved  as  laid.  It  is  proved  that  the  defendant 
charged  the  plaintiff  with  having  caused  the  death  of 
her  husband,  by  administering  poison  to  him,  the  defend- 
ant knowing  that  the  charge  was  false.  This  is  clearly 
an  actionable  wrong,  for  which  the  defendant  is  liable. 
Then,  as  to  the  second  count  for  trespass.  No  doubt 
if  the  defendant  had  merely  gone  to  the  magistrate 
and  made  a charge,  believing  it  to  be  true,  upon  which 
the  magistrate  acted  and  issued  a warrant,  then  there 
might  be  no  liability  : Smith  v.  Evans , 13  C.  P.  60. 
But  where  a person  officiously  interferes  to  cause  an  arrest, 
giving  orders  and  directions  to  constables,  he  is  responsible. 
In  this  case,  it  is  proved  that  the  warrant  was  issued  at  the 
instigation  of  the  defendant,  the  magistrate  desiring  to  issue 
a summons  ; and  when  the  constable  went  to  make  the  arrest, 
the  defendant  interfered  to  have  the  plaintiff'  immediately 
arrested.  There  was  clearly  evidence  to  go  to  the  jury  of  a 
trespass  by  the  defendant : Hunt\.  M’ Arthur,  24  U.  C.  R. 
257.  Both  counts  of  the  declaration  are  good,  and  there- 
fore the  judgment  cannot  be  arrested. 

Harrison,  Q.  C.,  contra.  The  first  count  is  clearly  bad,  as 
it  does  not  charge  any  criminal  offence.  F rom  all  that  appears, 
the  administering  of  the  poison  might  have  been  accidental  or 
as  a medicine.  Then,  as  to  the  second  count,  it  certainly 
was  not  proved.  The  defendant  goes  before  a magistrate,  and 
lays  an  information,  upon  wffiich  the  magistrate  acts  and 
issues  his  warrant,  and  hands  it  to  the  constable  who  arrests 
the  plaintiff.  In  order  to  render  the  defendant  liable,  it 
must  be  proved  that  the  defendant  was  the  sole  moving 
cause  of  the  arrest,  whereas  it  is  proved  here  that  he  took 
no  part  in  the  arrest,  and  was  not  present  when  it  was  made. 
The  cases  clearly  shew  that  persons  are  not  to  be  put  in  peril 
for  making  a complaint,  where  they  bond  fide  believe  that  a 
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crime  has  been  committed.  The  defendant  acted  within  the 
law7,  and  is  no  way  a trespasser  ; Smith  v.  Evans%  13  C.  P. 
60;  Hunt  v.  McArthur , 24  U.  C.  R.  254  ; G-rinha  v. 
Willey , 4 H.  &N.  496;  Leigh  v.  Webb,  3 Esp.  165;  McNellis 
v.  Gartshore , 2 C.  P.  464 ; Cohen  v.  Morgan , 6 D.  & R.  8. 
The  remedy  is  against  the  magistrate,  and  not  against  the 
defendant : Hill  v.  Bateman , 2 Str.  710  ; Stevens  v.  Clark , 
Car.  & Marsh.  509;  Chivers  v Savage , 5 E.  & B.  701. 
The  verdict  having  been  entered  generally,  and  the  first 
count  bad,  the  defendant  is  entitled  to  have  the  judgment 
arrested. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  there  was  evidence  to  uphold  the  verdict  for  the 
plaintiff  on  the  trespass  count. 

It  is  sworn  that  the  defendant  did  personally  interfere  in 
the  arrest. 

Emmeline  Conklin  swears  that  she  heard  the  defendant  say 
to  the  constable  as  he  came  into  the  house,  and  before  the 
arrest,  to  have  the  plaintiff  taken  away,  or  taken  right  away ; 
and  she  saw  the  plaintiff  arrested. 

There  is  some  other  evidence  corroboratory  of  this,  though 
not  quite  so  express. 

The  authorities  are  in  favour  of  holding  this  to  be  suffi- 
cient to  connect  the  defendant  with  the  trespass,  even  if  his 
applying  for  and  obtaining  ihe  issue  of  the  warrant  would 
not  make  him  liable. 

The  difficulty  arises  from  the  objections  to  the  first  count 
and  the  fact  of  the  verdict  being  taken  generally  on  both. 

The  count  avers  that  the  defendant  charged  the  plaintiff 
with  having  caused  the  death  of  Frederick  Smith  Stevens  by 
administering  to  him  a poisonous  drug,  and  upon  such  charge 
procured  a warrant  for  apprehending  the  plaintiff,  &c.  The 
information  states  that  the  death  of  the  said  Frederick 
Smith  Stephens  was  caused  by  the  administration  of  some 
poisonous  drug  by  the  plaintiff.  No  felony  is  charged  or 
suggested,  either  in  the  information  or  in  the  pleading,  and 
the  administration  of  the  drug  may  have  been  either  acci- 
dental or  as  a medicine. 
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It  appears  such  a count  discloses  no  valid  cause  of  action. 
It  is  not  an  improper  setting  in  motion  of  the  criminal  law, 
but  a mere  void  proceeding,  an  information  disclosing  no 
offence,  and  nothing  to  found  the  magistrate’s  jurisdiction. 

Smith  v.  Evans,  13  C.  P.  60 ; Hunt  v.  McArthur , 24  U. 
C.  R.  256;  Campbell  v.  McHonell,  27  U.  C.  R.  343; 
Chivers  v.  Savage,  5 E.  & B.  697,  may  be  referred  to. 

We  find  that  the  practice  is  not  to  arrest  the  judgment, 
where  one  count  is  good  and  the  others  bad,  on  a general 
verdict,  but  to  order  a venire  de  novo  : Emblin  v.  Hartnell , 
12  M.  k W.  830. 

Our  judgment,  therefore,  must  be  to  order  a venire  de  novo. 

Rule  absolute. 


Thompson  y.  The  Great  Western  Railway  Company. 

R.  W.  Co. — Liability  of,  for  improper  state  of  railway  crossing — 4 Wm.  IV., 
ch.  29,  sec.  9. 

The  rails  of  defendants’  track  where  it  crossed  a highway  projected  from 
eight  to  nine  inches  above  the  level  ; and  while  the  plaintiff  with  a pair 
of  horses  and  waggon  was  crossing  over,  an  engine  standing  close  by 
whistled  to  give  notice  of  the  train  starting.  This  caused  the  horses  to 
start  forward,  striking  the  waggon  against  the  projecting  rails  and 
breaking  the  whipple-tree,  in  consequence  of  which  the  horses  ran  away 
and  one  of  them  was  injured. 

Held,  that  defendants  would  not  be  liable  if  the  whipple-tree  was  broken  by 
the  sudden  starting  of  the  horses  without  reference  to  the  state  of  the 
track,  for  it  was  not  proved  that  the  blowing  of  the  whistle  was  an 
unnecessary  and  unlawful  act ; but  that  if  the  accident  happened  through 
the  defective  state  of  the  track  they  would  be  liable,  and  the  case  should 
have  been  left  to  the  jury,  without  any  evidence  on  the  plaintiff’s  part  to 
shew  what  the  state  of  the  highway  was  before  defendants’  railway 
intersected  it. 

Appeal  from  the  judgment  of  the  County  Court  of  the 
County  of  Elgin. 

The  action  was  for  damages  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendants. 

The  case  was  briefly  as  follows : — The  railway  of  the 
defendants  crosses  a highway  in  the  township  of  Malahide 
On  the  west  side  of  this  highway,  and  close  thereto,  there 
55 — vol.  xxiv.  c.p. 
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was  a railway  station,  in  consequence  of  which  there  were 
several  tracks  which  cross  the  highway  at  the  point  where 
the  accident  took  place  ; and  according  to  the  evidence, 
the  iron  rails  were  from  eight  to  nine  inches,  at  the  northern 
end  of  the  crossing,  above  the  level  of  the  highway.  The 
railway  crossing  appeared  to  have  been  only  about  twelve 
feet  in  width,  leading  north  and  south,  which  was  crossed 
east  and  west  by  the  tracks.  On  the  occasion  of  the  acci- 
dent, as  the  plaintiff  approached  the  crossing  he  saw  a 
locomotive  standing;  he  first  observed  it  when  he  was 
within  about  twenty  rods  from  it.  He  then  drove,  as  he 
stated,  very  carefully  across  the  crossing,  and  had  reached 
the  last  railway  track,  the  rails  of  which  were,  according 
to  the  evidence  of  another  witness,  nine  inches  on  one  side, 
and  about  eight  and  a-quarter  on  the  other,  above  the 
level  of  the  ground.  When  within  two  and  a-half  rods  of 
the  locomotive,  the  engineer  blew  the  whistle,  which 
frightened  the  plaintiff  s horses,  and  they  springing  forward 
struck  the  waggon  against  the  rails,  which  caused  the 
whipple-tree  to  break.  The  plaintiff  held  on  to  the  horses  for 
some  rods,  but  the  horses  pulled  the  reins  out  of  his  hands, 
and  ran  about  forty  rods,  when  one  of  them  fell  and  broke 
its  leg.  The  waggon  of  the  plaintiff*  was  loaded  with  sand, 
and  he  appeared  to  have  been  walking  beside  it  when  the 
horses  drew  the  reins  out  of  his  hand  and  got  away,  the 
waggon  being  left  on  the  track. 

At  the  close  of  the  plaintiff’s  case,  it  was  objected  by 
the  defendants  that  the  plaintiff  could  not  recover,  on  the 
ground  that  under  the  provisions  of  4 Wm.  IV.,  ch.  29, 
sec.  9,  which  are  made  applicable  to  the  railway  now  in 
question  by  33  Vic.,  ch.  33,  sec.  3,  O.,  the  Legislature  has 
authorized  the  defendants  to  cross  highways,  whenever  it 
shall  be  necessary,  for  the  construction  of  the  railroad  to 
intersect  any  road  or  highway,  provided  that  they  restore 
the  highway  or  road  so  intersected  to  its  former  state,  or 
in  a sufficient  manner  not  to  impair  its  usefulness.  Also, 
that  there  was  no  evidence  that  the  blowing  of  the  whistle 
was  either  an  unnecessary  or  improper  act. 
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The  learned  Judge  entered  a nonsuit  on  these  objections, 
but  reserved  leaAre  to  the  plaintiff  to  move  to  have  the 
verdict  entered  in  his  favor. 

In  the  following  term  the  plaintiff  obtained  a rule  nisi 
to  set  aside  the  nonsuit,  and  to  enter  a verdict  for  him, 
pursuant  to  the  leave  reserved ; or  for  a new  trial  on  the 
law,  evidence,  and  weight  of  evidence. 

This  was  subsequently  argued,  and  judgment  delivered 
discharging  it. 

From  this  judgment  the  plaintiff  appealed. 

Read,  Q.  C.,  for  the  appeal.  There  was  clear  evidence 
of  negligence  on  the  part  of  the  defendants  to  go  to  the 
jury.  It  is  not  shewn  that  there  was  any  necessity  for 
blowing  the  whistle.  But  assuming  the  whistle  was  law- 
fully sounded,  and  that  therefore  of  itself  it  did  not  consti- 
tute negligence,  there  was  clearly  negligence  in  allowing 
the  rails  to  project  eight  and  a-half  inches  above  the  level, 
and  but  for  which  it  is  proved  that  the  accident  would  not 
have  happened.  The  case  of  Oliver  v.  North  Eastern  R. 
W.  Go.,  L.  R.  9 Q.  B.  409,  shews  that  where  an  accident 
happens  from  the  rails  being  too  high  above  the  level,  the 
company  are  liable.  It  therefore  should  have  been  left  to 
the  jury  to  say  whether  the  defective  state  of  the  crossing 
was  the  cause  of  the  accident.  See  also  Directors,  &c.,  of 
East  London  R.  W.  Co.  v.  Wanless , L.  R.  2 H.  L.  12  ; 
Shearman  and,  Redfield  on  Negligence,  3rd  ed.,  p.  528, 
sec.  452 ; Glayards  v.  Dethick,  12  Q.  B.  439. 

Barker,  (of  Hamilton,)  contra.  There  was  clearly  no 
negligence  in  blowing  the  whistle,  as  it  was  a lawful  act- 
done  to  give  notice  of  the  starting  of  the  train ; and  it  is 
quite  clear  that  the  blowing  of  the  whistle  was  the  cause 
of  the  accident.  As  to  the  rails  projecting  above  the  level, 
this  of  itself  does  not  constitute  negligence,  as  the  Act, 
4 Wm.  IV.,  ch.  29,  sec.  9,  which  governs  the  defendants, 
only  requires  the  company  to  restore  the  highway  to  its 
former  state,  or  so  as  not  to  impair  its  usefulness ; and  it 
was  not  shewn  what  the  state  of  the  highway  was,  or  that 
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it  was  in  fact  a highway,  before  the  railroad  was  built.  As  a 
matter  of  fact,  however,  the  part  where  the  rails  projected 
was  not  on  the  travelled  part.  Oliver  v.  North  Eastern 
R.  W,  Co .,  L.  It.  9 Q.  B.  409,  proceeded  upon  the  express 
wording  of  the  enactment  governing  it. 

Galt,  J.,  delivered  the  judgment  of  the  Court. 

As  we  fully  concur  in  the  opinion  of  the  learned  Judge 
on  the  latter  point  raised,  it  is  unnecessary  to  discuss  it. 

As  to  the  first  point,  by  the  9th  sec.,  of  4 Wm.  IV.,  ch.  29, 
it  is  enacted,  that  whenever  it  shall  be  necessary  for  the 
construction  of  the  railway  to  intersect  any  road  or  high- 
way, it  shall  be  lawful  for  the  corporation  to  construct  their 
railway  across  or  upon  the  same,  provided  that  the  cor- 
poration shall  restore  the  road  or  highway  thus  intersected 
to  its  former  state,  or  in  a sufficient  manner  not  to  impair 
its  usefulness. 

Under  these  provisions  the  learned  Judge  was  of  opinion 
that  the-  defendants  were  not  bound  to  keep  the  highway 
in  repair  generally,  but  they  were  bound  in  the  construc- 
tion of  their  railway  not  to  destroy  or  impair  its  useful- 
ness ; that  if  the  highway  had  been  previously  impassable, 
the  defendants  were  not  bound  to  make  it  passable,  nor  to 
do  more  than  restore  or  maintain  it  in  as  good  a state  as 
they  found  it  previously  to  their  railroad  being  made ; but 
there  was  no  evidence  whatever  of  what  the  state  of  the 
highway  had  previously  been,  and  therefore  that  the  case 
was  properly  withheld  from  the  jury  under  the  pleadings, 
and  a nonsuit  entered,  because  there  was  no  duty  shewn, 
and  therefore  no  neglect  of  it.” 

In  other  words,  the  learned  Judge  was  of  opinion  that 
it  was  incumbent  on  the  plaintiff  to  shew  what  the  state 
of  the  highway  was  before  the  line  of  the  defendants 
intersected  it;  and  that  in  the  absence  of  such  evidence, 
the  plaintiff  was  not  entitled  to  recover. 

With  great  respect  for  the  opinion  of  the  learned  Judge, 
and  without  calling  in  question  the  correctness  of  his  views 
in  cases  similar  to  that  of  Cotton  v.  Wood,  8 C.  B.  N.  S. 
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568,  we  think  that  when  it  was  shewn  that  there  were 
rails  projecting  from  eight  to  nine  inches  above  the  level 
of  the  road,  there  was  sufficient  ground  to  call  upon  the 
defendants  to  shew  that  they  had  complied  with  the  pro- 
viso on  which  alone  they  were  authorized  to  carry  their 
railway  across  the  highway;  and  that  the  case  was  not  one 
that  could  be  withheld  from  the  jury.  They  should  have 
been  asked  whether  the  defendants  had  restored  the  road 
or  highway  in  such  a manner  as  not  to  have  impaired  its 
usefulness,  and  whether  it  was  owing  to  their  not  having 
done  so  that  the  loss  complained  of  by  the  plaintiff 
occurred.  If  the  jury  should  be  of  opinion  that  the 
whippletree  was  broken  by  the  sudden  starting  of  the 
horses  without  reference  to  the  state  of  the  crossing,  then 
we  agree  with  the  learned  Judge  that  the  plaintiff  would 
not  be  entitled  to  recover,  as  the  blowing  of  the  whistle 
was  not  shewn  to  have  been  an  unnecessary  and  unlawful 
act ; but  if,  on  the  other  hand,  the  evidence  satisfied  them 
that  the  accident  happened  by  reason  of  the  defective  state 
of  the  crossing,  arising  from  the  condition  of  the  defend- 
ants’ track,  we  are  of  opinion  that  the  defendants  would 
be  liable. 

The  case  should  therefore  have  been  submitted  to  them. 

Our  judgment  is,  that  the  appeal  be  allowed,  and  that 
the  rule  in  the  Court  below  be  made  absolute  for  a new 
trial. 


Appeal  allowed . 
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Re  London  Election  Case. 

Pritchard  v.  Walker,  and  Walker  v.  Pritchard. 

Parliamentary  election — Corrupt  practices  at — Evidence  of  the  candidate's 
knowledge  and  consent. 

In  an  election  case,  on  appeal  from  the  judgment  of  the  presiding  Judge  at 
the  trial — Held , that  the  circumstantial  evidence,  as  set  out  below,  was 
sufficient  to  shew  that  corrupt  practices  were  committed  by  the  agents 
of  the  respondent,  and  with  his  knowledge  and  consent,  notwithstanding 
his  disclaimer  on  oath.  It  is  sufficient  to  shew  the  candidates  knowledge 
of  and  assent  to  the  fact  that  his  agents  were  using  bribery  to  procure 
his  election,  without  connecting  him  with  any  particular  act  of  bribery  ; 
and  his  assent  must  be  assumed  from  his  non-interference  or  objection 
when  he  has  the  opportunity. 

Semhle,  that  wilful  intentional  ignorance  is  the  same  as  actual  knowledge. 

At  the  last  election  of  a member  for  the  House  of  Com- 
mons for  the  City  of  London,  John  Carling  and  John 
Walker,  Esquires,  were  the  candidates,  and  the  latter  was 
returned  as  duly  elected.  A petition  was  duly  lodged 
against  his  return  under  the  Controverted  Elections  Act  of 

1873,  which  came  on  for  trial  on  the  7th  of  September, 

1874,  and  following  days,  before  the  Chief  Justice  of 
this  Court,  who,  after  hearing  the  evidence  which  was 
adduced,  rendered  the  following  judgment,  namely  : 

1.  That  the  respondent,  J ohn  Walker,  through  and  by  his 
agents  in  that  behalf,  did  employ  means  of  corruption 
in  the  bribery  of  voters. 

2.  That  the  respondent  was  not  duly  returned  or  elected, 
and  that  the  election  was  void  : that  no  corrupt  practices 
had  been  proved  to  have  been  committed  with  the  know- 
ledge and  consent  of  the  respondent : that  corrupt  prac- 
tices had  extensively  prevailed  at  said  election ; and  seven- 
teen persons  were  reported  as  having  been  guilty  of  cor- 
rupt practices;  and  the  respondent  was  ordered  to  pay 
all  costs.  The  judgment  will  be  found  reported  in  10  C. 
L.  J.  N.  S.  281. 

From  this  judgment  the  petitioner  appealed  to  the  Court 
of  Common  Pleas,  under  the  35th  section  of  37  Vic.  ch. 
10,  for  the  following  reasons,  alleged  in  his  notice  of 
appeal : 
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That  upon  the  law  and  evidence  the  learned  Judge 
should  have  declared  the  respondent  to  have  been  found 
guilty  of  having  employed  and  used  means  of  corruption, 
by  giving  sums  of  money  and  promises  of  the  same  with 
intent  to  corrupt  or  bribe  electors  to  vote  for  the  said  res- 
pondent, and  to  procure  his  election  ; and  that  the  said  res- 
pondent was  incapable  of  being  a candidate  or  of  being 
elected  and  returned  during  the  ParKament  for  which  the 
said  election  was  held  ; and  that  upon  the  law  and  evidence 
the  learned  Judge  should  have  found  and  declared  that 
corrupt  practices  had  been  proved  to  have  been  committed 
by  and  with  the  knowledge  and  consent  of  the  said  respon- 
dent at  the  said  election  by  using  the  means  of  corruption 
hereinbefore  stated. 

Mr.  Walker,  the  member  returned  as  duly  elected,  also 
appealed  from  the  judgment  under  the  same  clause  of  the 
Act  above  cited,  for  the  reasons  following,  alleged  in  his 
notice  of  appeal,  namely  : 

1.  That  he  was  not  proved  to  have  directly  or  indirectly 
employed  any  means  of  corruption  by  giving  any  sum  of 
money,  office,  place,  employment,  gratuity,  reward,  or  any 
bond,  bill,  or  note,  or  conveyance  of  land,  or  promise  of  the 
same,  nor  was  he,  either  by  himself  or  his  authorized  agent 
for  that  purpose,  found  guilty  of  threatening  any  elector 
with  losing  any  office,  salary,  income,  or  advantage,  with 
intent  to  corrupt  or  bribe  any  elector  to  vote  for  him, 
or  to  keep  back  any  elector  from  voting  for  any  other  can- 
didate, nor  was  he  found  guilty  of  opening  and  supporting, 
or  causing  to  be  opened  and  supported,  at  his  costs  and 
charges,  any  house  of  public  entertainment  for  the  accom- 
modation of  the  electors;  and  that  the  employing  of  any 
of  the  above  means  of  corruption  by  any  agent  or  agents 
not  authorized  for  that  purpose,  should  not  vacate  the  elec- 
tion of  the  appellant  Walker,  and  that  he  should  not  have 
been  unseated. 

2.  That  even  if  the  employing  of  any  of  the  above 
means  of  corruption  by  any  agent  or  agents,  not 
authorized  for  that  purpose,  does  under  the  law  vacate 
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the  seat  of  any  candidate,  corrupt  acts  were  not  proved  to 
have  been  committed  by  any  agent  or  agents  of  the  appel- 
lant, within  the  meaning  of  the  law ; and  that  the  appel- 
lant Walker  should  not  have  been  unseated;  and, 

3.  That  upon  the  law  and  evidence  the  petition  against 
his  return  should  have  been  dismissed. 

The  appeal  and  cross  appeal  were  argued  in  Michaelmas 
Term  by  Robinson,  Q.C.,  and  Street  for  the  petitioner, 
and  by  Harrison,  Q.C.,  and  A.  F.  Campbell  for  the  sitting 
member. 

Robinson,  Q.C.,  and  Street,  for  the  appellant  Pritchard, 
contends,  on  his  own  appeal,  1.  That  the  learned  Chief 
Justice  should  have  found,  as  a matter  of  fact,  that  the 
corrupt  practices  were  committed  with  the  knowledge 
and  consent  of  the  respondent ; and,  2.  That  what  he  has 
found  amounts  in  effect  to  such  a finding.  Ho  doubt 
there  must  be  both  knowledge  and  consent,  but  when 
knowledge  of  corrupt  practices  is  proved,  coupled  with  the 
opportunity  of  interfering  to  prevent  them,  consent  will 
be  presumed,  in  the  evidence  of  evidence  to  the  contrary. 
The  evidence  here  is  conclusive  and  irresistible.  It  is 
proved  that  bribery  was  carried  on  in  the  most  wholesale 
manner,  with  little  or  no  attempt  at  concealment,  and 
its  existence  was  notorious.  Over  $9,000  was  shewn  to 
have  been  spent ; $2,000  advanced  by  the  respondent  him- 
self; $1,000  by  his  partner,  Smallman;  and  $6,000  by  his 
solicitor,  and  most  intimate  personal  friend;  with  other 
small  sums  admitted  to  have  been  expended  during  the 
canvass.  All  this  money  went  into  the  central  committee 
rooms,  where  the  respondent,  with  Smallman  and  Dixon, 
were  in  daily  attendance,  and  from  thence  it  was  paid  out, 
chiefly  by  Smallman  and  Dixon,  his  agents  for  all  pur- 
poses connected  with  the  election,  legitimate  or  otherwise. 
By  them  it  was  handed  to  the  most  active  and  prominent 
of  the  respondent’s  supporters,  most  of  them  committee 
men  in  the  different  wards,  persons  well  known  by  the 
respondent  as  active  workers  on  his  behalf,  with  whom  he 
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was  in  constant  communication  as  such,  and  with  many  of 
whom  he  was  in  the  habit  of  canvassing.  By  these  men  it 
was  expended,  during  a period  of  three  weeks,  in  almost 
innumerable  acts  of  direct  corruption  and  bribery  ; and  the 
respondent  during  all  this  time  was  engaged  day  and  night 
in  a personal  canvass  among  the  voters  so  bribed.  In  the  face 
of  this  evidence,  the  respondent’s  denial  that  he  was  aware 
of  the  existence  of  bribery,  which  was  known  to  the  whole 
constituency,  must  be  regarded  as  incredible.  He  may  pos- 
sibly have  known  of  no  specific  instance,  because  he  may 
have  taken  care  not  to  ask,  and  his  agents  may  have  been 
careful  not  to  inform  him,  but  this  ignorance,  if  it  existed, 
while  he  knew  perfectly  well  that  corruption  was  being 
generally  practised,  is  quite  immaterial.  To  give  it  any 
weight  would  be  to  make  the  statute  a dead  letter. 
Secondly.  The  finding  of  the  learned  Chief  Justice  is  in 
effect  a finding  that  bribery  was  committed  with  respond- 
ent’s knowledge  and  consent.  He  says  : “ Actual  igno- 
rance of  the  prevalence  of  bribery  in  this  case  can  only  be 
preserved  by  a wilful  and  determined  resolution  to  be  and 
remain  ignorant ; by  a studious  and  systematic  refusal  to 
listen  to  anything  he  hears  as  to  the  expenses  of  the  elec- 
tion ; by -insisting  on  the  subject  being  always  a forbidden 
subject  of  discussion ; by  shrinking  from  it,  and  averting 
the  eyes  from  it,  whenever  it  appeared  to  be  coming  to 
light,  and  by  a tacit,  if  not  express,  understanding  between 
all  the  instruments  of  corruption,  that  the  party  chiefly 
interested  should  be  kept  in  ignorance  of  the  wickedness 
that  was  being  daily  practised.  I am  compelled  to  conclude 
that  only  by  the  most  rigid  adherence  to  such  a stringent 
system  could  the  respondent  be  able,  with  literal  truth,  to 
make  the  statement  of  innocence  that  he  has  made  before 
me.”  It  would  be  impossible  to  put  the  case  more  strongly, 
or  to  frame  a finding  more  clearly  condemning  the  respond- 
ent. Wilful  ignorance  is  for  all  the  purposes  of  this  case, 
and  admitting  the  proceeding  to  be  a penal  one,  the  same 
as  actual  knowledge  ; for  this  is  a rule  which  obtains  both 
at  common  law  and  in  equity,  and  in  criminal  as  well  as 
civil  proceedings  : Kerr  on  Fraud,  176 ; Story  s Equity 
56 — vol.  xxiv  c.p. 
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Jurisprudence,  10th  ed.,  vol.  i,  sec.  399  ; Ogilvie  v.  Jeaffre- 
son,  6 Jur.  N.  S.  970  ; Dart , Y.  & P.,  4th  ed.,  vol.  i,  p. 
787  ; Bishop  on  Criminal  Law,  5th  ed.,  vol.  i,  301-3.  It  cannot 
be  said  that  there  was  no  duty  incumbent  on  the  respondent. 
Being  a candidate  for  a public  office,  he  should  at  least  have 
taken  reasonable  care  to  see  that  everything  was  carried  out 
properly  : Bishop  on  Statutory  Crimes,  secs.  820-5  ; Owenv. 
Homan , 17  Jur.  861. 

Harrison,  Q.  C.,  and  A.  F.  Campbell,  for  the  respondent. 
The  proper  construction  to  be  placed  on  section  18  of  36  Vic., 
eh.  27,  is  that  the  disqualification  of  the  candidate  being  of  a 
penal  character,  the  Act  must  be  considered  strictly,  and  the 
privity  of  the  respondent  must  be  proved  by  the  strongest 
affirmative  evidence.  This  is  the  construction  placed  upon 
all  similar  English  statutes  from  the  7 & 8 Wm.  III.,  ch. 
25,  the  first  Act  on  the  subject,  to  the  present  time  : Hughes 
v.  Marshall , 2 C.  & J.  118-9;  Dungarvan  case , 2 P.  R.  & D. 
323  ; Cooper  v.  Slade , 6 H.  L.  C.  792.  The  petitioner  must 
either  prove  that  the  respondent  personally  bribed,  or  that 
he  had  direct  personal  knowledge.  There  is  no  direct 
evidence,  but  merely  a matter  of  suspicion  ; and  the  cases 
shew  that  this  is  not  sufficient : Tamworth  case,  1 O’M.  & 
H.  84.  As  to  Harris,  the  evidence  shews  that  he  had  no 
business  connection  with  the  respondent,  and  was  not  his 
legal  adviser,,  but  Magee  was;  and  as  to  his  partners,  he 
positively  swears  that  he  never  even  suspected  that  they  were 
spending  money  illegally.  He  also  swears  that  he  was  ;;ever 
asked  for  any  money,  and  never  suspected  that  any  money  was 
being  spent  illegally, and  never  did  canvass  the  persons  bribed, 
as  he  was  given  a list  of  the  persons  he  was  to  see,  which 
did  not  contain  the  names  of  the  persons  bribed.  As  to  his 
lordship’s  finding  amounting  to  a finding  that  the  respondent 
was  guilty  of  wilful  ignorance,  this  had  nothing  to  do  with  the 
finding,  as  his  lordship  has  found  that  there  was  no  know- 
ledge. The  cases  referred  to  on  the  other  side  do  not  apply, 
as  they  are  based  on  a duty,  and  it  is  not  a question  of  neg- 
ligent performance  of  a duty,  but  of  knowledge  of  a fact.  If 
it  had  been  proved  that  the  respondent  refused  to  listen  when 
bribery  was  mentioned,  or  turned  away  and  would  not  see  what 
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was  going  on,  there  might  be  some  ground  for  saying  that 
he  kepi  himself  “ wilfully  ignorant but  there  is  nothing 
of  the  kind  here.  Kerr  on  Fraud,  and  the  other  authorities 
referred  to,  do  not  apply  here  ; while  the  election  cases  on 
the  subject  shew  that  the  evidence  here  is  not  inconsistent 
with  innocence,  and  so  not  sufficient  to  prove  knowledge  : 
Tamworth  case,  1 O’M.  & H.  84;  Westminster  case,  1 O’M. 
& H.  95.  The  cases  also  shew  that  it  is  in  the  interest  of 
agents  to  keep  such  knowledge  from  the  respondent,  and 
while  everybody  else  would  be  fully  aware  of  what  was  going 
on,  the  respondent  at  the  same  time  might  be  in  total  igno- 
rance : Taunton  case , 2 O’M.  & H.  74-5.  The  fact  also  of 
the  respondent,  as  soon  as  he  heard  of  Harris  having  spent 
money,  going  and  speaking  to  him  about  it,  shews  that  he 
had  no  desire  to  hide  anything.  The  appeal  should  there- 
fore be  dismissed. 

Robinson,  Q.  C.,  in  reply.  The  evidence  clearly  shews 
that  the  respondent  knew  that  bribery  was  going  on,  for 
he  put  spies  to  watch  the  other  side ; and  as  to  his  never 
having  been  asked  for  money,  one  of  the  witnesses  stated 
that  defendant  told  him  that  parties  were  hounding  him 
for  money.  It  would  have  been  impossible  to  have  found 
a person  in  London  who  did  not  know  that  money  was 
being  spent  by  defendant’s  agents.  The  authorities  shew 
that  under  the  facts  here  there  was  personal  knowledge 
which  should  be  attributed  to  the  defendant:  Regina  v.  Cul- 
len, 9 C.  & P.  681 ; Regina  v.  Briggs,  7 Cox,  C.  C.  175 ; 
Regina  v.  Curgerwen,  L.  R.  1 C.  C.  1 ; Regina  v.  Hibbert, 
L.  P.  1 C.  C.  184.  [Hagarty,  C.  J.,  referred  to  Mullins  v. 
Collins,  L.  P.  9 Q.  B.  293,  where  the  knowlege  of  a licensed 
victualler  of  the  act  of  his  agent,  under  the  Licensing  Act, 
was  in  question.] 

On  the  cross  appeal  : 

Harrison,  Q.  C.,  and  A.  F.  Campbell , for  the  appellant 
Walker.  The  learned  Judge  had  no  power  to  set  the  elec- 
tion aside,  and  vacate  the  seat,  for  bribery  by  an  agent, 
without  the  knowledge  or  consent  of  the  candidate.  This 
can  only  be  done,  if  at  all,  under  the  common  law  of 
Parliament,  notwithstanding  the  decision  of  Regina  v. 
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Gamble  and  Boulton,  9 U.  C.  R.  546,  followed  by  the 
South  Grey  Flection  Case,  8 L.  J.  N.  S.  17  ; for  the  common 
law  of  Parliament  is  no  part  of  the  common  law  of  Canada. 
And  the  cases  of  Fenton  v.  Hampton,  11  Moore.  P.  C*  • 
347 ; Dill  v.  Murphy,  1 Moore.  P.  C.  N.  S.  487  ; Speaker  of 
the  Legislative  Assembly  of  Victoria  x.  Glass , L.  R.  3 
P.  C.  560,  are  relied  upon  as  supporting  this  con- 
tention. This  election  was  held  in  1873,  under  36 
Vic.,  cli.  27  ; but  that  Act  in  no  manner  introduces  the 
common  laiv  of  Parliament.  The  subsequent  Act,  37  Vic.? 
ch.  9,  introduces  the  common  law  of  Parliament,  but  that  Act 
in  no  manner  affects  elections  held  in  1873.  The  com- 
mon law  of  Parliament  is  under  34  Vic.,  ch.  3,  sec.  46,0.,  as 
amended  by  36  Vic.,ch.  2,  sec.  3,  0,  applicable  to  elections  for 
the  local  Legislature,  but  inapplicable  in  1873  to  elections 
for  the  Dominion  Legislature.  Then,  assuming  that  there 
is  power  to  set  aside  an  election  for  bribery  by  an  agent, 
without  the  knowledge  or  consent  of  the  candidate,  there 
is  no  proof  of  any  such  agency  here.  Dixon  was  the  only 
agent  appointed  by  the  appellant,  and  there  is  no  proof  of 
bribery  by  Dixon,  or  by  any  person  appointed  by  him. 
The  bribery  proved  was  by  persons  who  volunteered  to 
support  the  candidate,  and  who  were  not  in  any  manner 
authorized  or  employed  for  the  purposes  of  the  election  : 
Bridgewater  case,  1 O’M.  & H.  115  ; Westminster  case , 1 
O’M.  & H.  91-92  ; Wigan  case,  1 O’M.  & H.  189  : Shrews- 
bury Case,  2 0.  M.  & H.  36  ; Taunton  case,  2 O’M  & H.  73. 

Robinson. Q.C.,  and  Street , for  the  respondent.  The  respon- 
dent’s appeal  is  clearly  untenable.  There  is  no  question  but 
that  under  sec.  18  of  36  Vic.,  ch.  27,  there  is  authority  to 
vacate  the  election.  The  agency  of  the  persons  guilty  of  bri- 
bery was  proved  beyond  question,  and  was  expressly  admitted 
at  the  trial.  The  words  6e  directly  ” and  “ indirectly  ” used 
in  the  Act,  are  used  directly  as  referring  to  the  candidate, 
and  indirectly  to  the  agents:  Webb  v.  Smith , 6 Scott  147. 

Harrison , Q.  C.,  in  reply.  The  36  Vic.,  ch.  27,  sec.  18, 
does  not  allow  an  election  to  be  avoided  for  bribery  by  an 
agent  without  the  knowledge  or  consent  of  the  candidate. 
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The  words  ‘‘directly  or  indirectly,”  as  used  in  that  section, 
mean  directly  or  indirectly  with  the  privity  or  knowledge  of 
the  candidate.  This  is  shewn  by  the  fact  that  a finding 
under  that  section  not  only  avoids  the  election  but  renders 
the  candidate  incapable  of  being  a candidate  or  being  elected 
or  returned  to  that  Parliament.  Such  a consequence  ought 
only  to  follow,  and  is  intended  only  to  follow,  personal 
guilt  of  some  kind  : Dungarvan  case , 2 P.  R.  & D.  325, 
333. 


Gwynne,  J. — The  effect  of  the  35th  sec.  of  37  Vic.  eh.  10, 
is  upon  these  appeals  to  throw  open  the  whole  matter  to  be 
determined  by  the  full  Court. 

This  section  enacts  that  upon  the  appeal  being  laid  as 
therein  directed,  “ the  said  appeal  shall  thereupon  be  heard 
and  determined  by  the  full  Court,  and  such  judgment  shall 
be  pronounced  both  upon  questions  of  law  and  of  fact  as 
should  in  the  opinion  of  the  said  Court  have  been  deliv- 
ered by  the  judge  who  originally  tried  the  matters  of  the 
petition  ; and  the  registrar,  clerk,  or  other  proper  officer  of 
the  said  Court  shall  thereupon  certify  to  the  Speaker  the 
judgment  and  decision  of  the  said  Court  upon  the  several 
questions  and  matters  of  fact  as  well  as  of  law  upon  which 
the  Judge  might  otherwise”— that  is, but  for  the  appeal, “have 
determined  or  certified  his  decision  in  pursuance  of  this 
Act,  in  the  same  manner  as  the  Judge  would  otherwise  have 
done ; and  the  said  judgment  and  decision  shall  be  final  to 
all  intents  and  purposes.” 

In  the  opinion  of  the  learned  Chief  Justice  who  tried  the 
case,  the  Court  can  decide  on  the  questions  of  fact  arising 
in  this  case  as  readily  as  he  could  himself  at  the  trial,  as 
the  evidence  was  not  contradictory,  and  nothing  would 
depend  on  the  demeanor  of  the  witnesses  or  their  manner 
of  giving  their  evidence.” 

Mr.  Robinson’s  contention  upon  behalf  of  the  petitioner 
was,  1.  That  the  learned  Chief  Justice  should  have  found 
as  a fact  that  corrupt  practices  had  been  proved  to  have 
been  committed  with  the  knowledge  and  consent  of  the 
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respondent ; and  2.  That  what  has  been  found  does  in  law 
amount  to  a finding  that  corrupt  practices  have  been  com- 
mitted with  the  knowledge  and  consent  of  the  respondent. 

I propose,  therefore,  firstly,  to  consider  the  case  as  it 
strikes  my  own  mind  upon  the  most  thorough  considera- 
tion IJam  capable  of  giving  the  whole  evidence ; and  sec- 
ondly, to  consider  it  in  view  of  certain  conclusions  and 
inferences  drawn  from  the  facts  b}7the  learned  Chief  Justice 
at  the  trial,  the  points  in  issue  being  : 

1.  Whether  or  not  the  election  of  the  said  John  Walker 
should  be  declared  void  for  any  reason. 

2.  Whether  or  not  by  reason  of  bribery  committed  by 
himself  personally,  or  by  any  persons  or  person,  his  agents  or 
agent,  and  for  whom  he  should  be  and  is  responsible. 

3.  Whether  or  not  any  persons  or  person,  his  agents  or 
agent,  did  with  his  knowledge  and  consent  employ  any 
of  the^means  of  corruption  pointed  out  in  the  18th  sec.  of 
36  Yic.  ch.  27,  with  intent  to  corrupt  or  bribe  any  elector 
to  vote  for  him,  or  to  keep  back  any  elector  from  voting 
for  the  other  candidate  ; and 

4.  Whether  or  not  the  respondent  Walker  is  proved  to 
have  been  guilty  of  using  any  of  the  means  of  corruption 
referred  to  in  such  18tli  section  to  procure  his  election 
within  the  meaning  of  that  section. 

The  respondent  says  that  the  first  time  he  took  any 
interest  in  politics  was  in  1867,  when  he  was  upon  what 
he  calls  the  government  side,  which  was  represented  by 
Mr,  Carling.  At  the  Dominion  Election  of  1872,  he  also 
interested  himself  for  Mr.  Carling,  who  was  elected.  The 
local  election  took  place  very  shortly  after  that  election,  and 
he  was  then  interested  for,  and  voted  for,  the  candidate  who 
was  elected,  and  who,  as  I understand,  came  out  under  the 
auspices  of  the  same  party  as  supported  Mr.  Carling.  The 
respondent  had  never  subscribed  to  the  Reform  Association, 
or  to  any  person  for  them  or  for  their  benefit. 

In  the  latter  end  of  December,  1873,  he  first  thought  of 
being  a candidate  in  opposition  to  Mr.  Carling,  and  he  was 
taken  up  and  supported  by  the  Reform  Association,  of  which 
one  John  R.  Dixon  was  Secretary. 
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Having  resolved  to  come  out  as  a candidate,  the  respon- 
dent appointed  this  Mr.  Dixon  to  be  his  agent,  and  put  it 
in  his  charge,  as  he  himself  says,  to  manage  the  business 
matters  of  the  election  for  him.  He  and  Dixon  did  not 
together  make  any  estimate  of  what  sum  would  be  necessary 
for  the  expenses  attending  the  election. 

The  respondent  says  that  Dixon  himself  alone  made 
such  an  estimate,  and  suggested  the  sum  of  $1000  as  all  he 
thought  he  would  require  for  legitimate  expenses  ; and 
accordingly  the  respondent  agreed  to  place  that  sum  in  his 
hands  for  the  purposes  of  the  election. 

Dixon  himself  says  that  he  made  no  calculation  whatever 
as  to  what  the  expenses  ought  to  be ; but  he  says  that  the 
respondent  told  him  that  he  would  give  him  $1000  for  the 
purposes  of  the  election,  and  that  he  said  that  one  Small  man, 
who  was  a partner  in  business  with  the  respondent,  would 
let  him  have  the  sum. 

The  respondent  having  thus  appointed  Mr.  Dixon  to  be 
his  general  manager  of  the  election,  and  having  agreed  to 
place  him  in  funds  to  the  extent  of  $1000,  through  the  hands 
of  his  partner  Smallman,  to  be  expended  by  Dixon  for  the 
purposes  of  the  election,  gave  directions  to  Smallman,  as 
also  to  one  Reaves,  who  was  also  a partner  of  the  respon- 
dent in  business,  to  give  to  Dixon  $1000,  as  he  should 
require  it,  out  of  respondent’s  moneys,  (over  which  Smallman 
and  Reaves  as  his  partners,  I presume,  had  control),  to  be 
charged  to  him. 

When  this  direction  was  given  does  not  appear,  nor  when 
precisely  the  moneys  were  from  time  to  time  placed  in  Dix- 
on’s hands.  The  latter  says,  that  he  got  the  $1000  in  cash 
from  Smallman  in  three,  I presume  it  should  be  in  jive,  sums 
of  $200  each,  the  last  $200  having  been  given  to  him  about 
the  middle  of  the  week  before  the  election,  which  took 
place  on  the  29th  January,  1874.  It  would  therefore  be 
about  the  20tli  of  January  that  this  last  sum  of  $200  was 
given  by  Smallman  to  Dixon. 

Before,  however,  Dixon  had  received  any  sum  from 
Smallman  under  this  authority,  he  received  from  the  respon- 
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dent  himself  $100,  when  Dixon  first  opened  the  com- 
mittee rooms  in  the  first  week  in  January  ; and  again  about 
the  middle  of  January , Dixon  informing  the  respondent 
that  he  had  some  payment  to  make,  and  that  he  could  not 
find  either  Smallman  or  Heaves,  asked  for  and  received, 
from  the  respondent,  another  $50,  thus  making  $1150  in  all 
of  respondent’s  money  placed  in  his  hands  for  the  purposes 
of  the  election. 

Dixon’s  first  act,  upon  being  appointed  manager  of  the 
business  of  the  election  for  the  respondent,  appears  to  have 
been,  the  procuring  the  appointment  of  ward  committees 
and  opening  the  committee  rooms,  which  he  did  upon  the 
occasion  of  receiving  the  $100  from  the  respondent  in  the 
first  week  in  January. 

These  ward  committees  were  nominated  at  a general 
meeting  held  at  St.  George’s  Hall,  at  which  Dixon  was 
present  and  took  down  the  names  of  persons  suggested  as 
members  of  ward  committees.  The  respondent,  (as  Dixon 
thinks),  had  nothing  to  do  with  the  calling  of  that  meeting. 

We  might  presume,  I think,  if  it  was  important,  that  it 
was  called  or  procured  to  be  held  by  Dixon  himself,  acting 
as  the  respondent’s  manager;  but  it  is  not  alleged  that  the 
respondent  was  not  present  at  the  meeting,  or  that  he  was 
ignorant  of  what  took  place  at  it.  The  respondent  did  not 
himself  name  the  members  of  these  ward  committees,  but 
■they  were  appointed  at  this  meeting  and  their  names  sub- 
sequently advertised  in  one  of  the  daily  papers  in  circulation 
in  the  cit}’.  The  respondent  was  in  the  habit  of  attending 
occasionally  at  least,  if  not  frequently,  at  the  ward  com- 
mittee meetings.  He  says  he  knew  that  there  were  com- 
mittees appointed  who  were  advancing  his  interest ; and 
Dixon  says  that  on  several  occasions  he  has  heard  the 
respondent  caution  the  members  of  these  committees  not  to 
be  guilty  of  unlawful  acts. 

There  can  be  no  doubt  that  as  regards  such  of  the 
members  of  these  committees  at  least  as  the  evidence  brings 
us  into  immediate  intercourse  with,  the  respondent  was 
perfectly  aware  that  they  were  appointed  to  act  as  members 
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of  committee  on  his  behalf  and  that  they  were  acting  on 
his  behalf,  and  he  availed  himself  of  their  services  as  can- 
vassers and  otherwise;  and  he  is,  beyond  all  question, 
liable  to  be  affected  by  their  conduct  as  his  agents. 

There  was  no  central  or  general  committee,  but  there 
were  committee  rooms  hired  in  Richmond  Street  by  Dixon 
on  behalf  of  the  respondent,  called  ‘‘The  Central  Committee 
Rooms.”  Here  Dixon  as  “ the  head  man”'  (as  he  is  called 
by  Dr.  Daniel  Hagarty,  himself  a conspicuous  actor  in  the 
transactions  which  the  evidence  brings  to  light,)  was  almost 
always  in  attendance,  having  under  him  eight  or  ten  clerks, 
some  of  them  voters,  and  two  messengers,  employed  con- 
stantly in  the  business  of  the  election  during  three  weeks 
preceding  the  polling  day. 

At  these  central  rooms  the  respondent  also  himself  atten- 
ded, at  least  twice  a day. 

Smallman  also  was  constantly  to  be  found  here,  coming 
in  from  time  to  time  from  canvassing  for  the  respondent. 

Reaves  also,  the  respondent’s  other  partner,  was  in  the 
habit  of  attending  here  ; and  to  these  rooms,  as  we  shall  see, 
recourse  was  had  upon  all  occasions  when  money  was  re- 
quired for  the  purposes  of  the  election  by  the  numerous 
parties  acting  in  canvassing  for  the  respondent,  and  in  con- 
trolling, managing,  and  executing  all  the  business  of  the 
election. 

As  a rule,  the  persons  in  fact  in  attendance  at  these  com- 
mittees rooms  may  be  said  to  have  been  the  respondent 
himself,  his  two  partners  Smallman  and  Reaves,  and  his 
ostensible  manager  or  head  man  Dixon ; and  on  extraor- 
dinary occasions  Mr.  Dixon  would  summon  the  attendance  of 
the  most  influential  members  of  the  ward  committees. 

Whether  Smallman  or  Reaves  were  on  any  of  the  respon- 
dent’s ward  committees  does  not  appear,  but  they  inter- 
ested themselves,  especially  the  former,  very  much  in  his 
behalf,  and  canvassed  for  him. 

The  organization  adopted  to  carry  on  the  election  for  ’the 
respondent  may  be  said  to  have  been  that  Dixon  as  “ head 
man,”  the  respondent  himself,  and  Smallman  and  Reaves 
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his  partners,  were  daily  in  attendance  at  a room,  called  the 
central  committee  room,  where  some  one  or  more  of  them 
could  he  and  were  found  at  all  times  as  occasion  required,  and 
where  eight  or  ten  clerks  were  constantly  employed  doing 
the  business  of  the  respondent  in  promoting  the  election ; 
and  the  city  was  divided  into  seven  wards,  each  having  a 
separate  ward  committee,  acting  as  respondent’s  agents, 
at  the  meetings  of  which  committees  in  their  ward  rooms 
the  respondent  from  time  to  time  attended. 

He  had  then  the  fullest  opportunity  of  observing,  in- 
quiring, and  ascertaining  daily  what  took  place  at  the  Cen- 
tral Committee  Rooms,  and  in  what  business  the  clerks 
were  there  employed,  and  also  of  observing,  inquiring,  and 
ascertaining  what  business  was  transacted  in  the  several 
ward  committee  rooms ; and  moreover,  he  himself  made,  as 
he  says,  a general  personal  canvass  night  and  day  through- 
out the  city,  so  that  he  had  the  fullest  opportunity  of  hear- 
ing and  observing  what  was  passing  abroad  outside  of  his 
committee  rooms  throughout  the  city  in  relation  to  the 
election. 

Mr.  Dixon  says  that  he  gave  to  one  ward  more  than 
another,  and  to  each  according  to  what  he  thought  would 
be  right. 

To  Ward  No.  1,  he  gave  $75,  as  sufficient,  in  his  opinion, 
for  the  legitimate  purposes  of  this  ward. 

One  Robert  Henderson  was  chairman  of  the  Ward 
Committee. 

Although  Mr.  Dixon  says  that  he  distributed  this  sum 
among  various  members  of  Ward  No.  1,”  it  was  most  pro- 
bably all  given  to  this  Mr.  Henderson ; for  he  says,  among 
other  moneys  received  by  him,  that  he  received  from  $60 
to  $75  from  Dixon  ; and  again  he  says  : “ the  $75  was  for 
paying  canvassers.” 

Henderson  says  that  he  was  employed  from  the  start : 
that  he  was  chairman  of  No.  1 committee  : that  he  saw  the 
respondent  occasionally,  once  or  twice  in  the  ward  com- 
mittee room,  and  that  he  also  saw  him  in  the  general  or 
central  committee  room : that  the  respondent  knew  that 
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he,  Henderson,  was  canvassing  for  him,  and  that  he  was 
chairman  of  the  committee  No.  1.  Henderson  received 
$775  for  this  ward,  namely,  $700  in  two  sums  of  $500  and 
$200,  from  Reaves  in  the  committee  rooms,  and  about  $75 
from  Dixon.  He  distributed  about  $600  among  members 
of  the  committee,  to  do  as  they  liked  with  it  for  election- 
eering purposes.  Of  this  $600,  a part,  namely,  $200,  was 
given  to  one  Campbell,  a member  of  the  committee,  and  for 
his  own  part, Henderson  admits  having  given  $10  to  the  wife 
of  one  O’Connor  to  get  her  husband’s  vote.  He  says,  “ the 
vote  was  promised  to  us.  I went.  There  was  an  opposite 
party  agent  there,  who,  she  said,  was  offering  money,  so  I 
gave  her  $10  to  get  her  husband’s  vote.” 

He  says  that  after  the  election  he  gave  to  one  McArthur 
$10,  he  saying  that  he  was  out  of  pocket  for  his  time ; and 
to  one  Brown  $10,  with  whom  he  had  been  driving.  He 
does  not  profess  to  be  able  to  distinguish  the  moneys 
handed  to  him  by  Dixon,  and  estimated  by  him  to  have 
been  sufficient  for  legitimate  purposes  within  the  ward, 
from  the  other  moneys.  All  appears  to  have  been  expend- 
ed much  alike. 

Campbell,  to  whom  Henderson  had  given  $200  of  the 
moneys  received  from  Reaves,  says  he  took  an  active 
part  for  the  respondent,  chiefly  in  Ward  No.  1,  the  com- 
mittee of  which  he  was  a member.  This  gentleman  met 
respondent  at  the  central  committee  rooms,  and  also  on 
one  night  in  No.  1 committee  room.  He  used  to  see  the 
respondent  every  day  during  the  canvass,  and  used  to  talk 
to  him  about  the  election  and  what  the  prospects  wTere ; 
but,  as  he  says,  “ he  never  talked  to  him  about  money  at 
all.”  He  also  seconded  the  respondent  at  the  nomination. 

This  gentleman,  about  a fortnight  before  the  polling  day, 
that  is  to  say,  about  the  14th  or  15th  of  January,  received 
from  Smallman  in  the  central  committee  room,  $150, 
specially  for  the  hackmen,  which  sum  he  gave  to  one 
Flaherty  to  give  to  seven  or  eight  hackmen,  whom  he  men- 
tioned to  be  favorable  to  respondent,  for  the  use  of  their 
hacks  both  before  and  at  the  polling.  A few  days  after- 
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wards  he  got  another  $100  from  Smallman,  also  in  the  cen- 
tral committee  room.  The  third  sum  he  received  was  the 
$200  through  Henderson,  $100  of  which  he' received  a few 
days  before  the  election  day,  and  the  other  $100  about  noon 
of  the  election  day. 

Smallman  would  appear  also  to  have  been  a party  to  the 
payment  of  one  or  other  of  these  latter  sums  of  $100,  com- 
prising the  $200  coming  through  Henderson ; for  Camp- 
bell, when  speaking  of  where  he  got  these  moneys  says,  “ he 
got  them  in  the  central  committee  room  from  Smallman , 
on  three  different  occasions.” 

Mr.  Campbell  acknowledges  having  disposed  of  about 
$100  himself  throughout  the  ward  in  bribes,  “ chiefly  to 
women.”  He  gives  an  example  from  which  we  may  fairly 
judge  of  all  the  rest  of  his  appropriations.  He  says : “ I 
gave  $10  to  a cooper’s  wife  ; her  husband  had  a vote.  I 
bought  some  candies  and  toys,  and  gave  them  to  the  chil- 
dren. I told  her  I wanted  her  husband  to  vote.”  And  to 
explain  why  he  adopted  this  mode  of  making  the  respond- 
ent acceptable  among  the  wives  of  voters  whom  he  vv  ished 
to  influence,  he  says  that  he  had  heard  that  Carling’s 
friends  were  buying  candies,  and  so  he  did  the  same.  A 
fellow  came  to  him,  he  says,  and  he*  gave  him  $5. 
Then  his  wife  came  and  said  her  husband  had  been  can- 
vassing for  respondent,  and  that  they  were  very  poor,  and 
so  he  gave  her  $5.  However  the  vote  thus  sought  to  be 
secured,  “ voted  against  us,”  as  he  says. 

He  adds : “ We  wanted  people  to  vote  for  respondent, 
and  we  did  not  give  money  to  those  we  thought  would  not 
vote  for  us.”  He  spent  also  $75  in  some  demonstration, 
from  which  beneficial  results  to  the  respondent  were 
anticipated. 

One  John  Boyle  was  also  a member  of  No.  1 committee. 
He  canvassed  and  voted  for  respondent.  He  received  $24 
from  Henderson,  and  the  balance  of  a sum  of  $91  or  $94, 
that  is  to  say,  $67  or  $70,  from  Smallman.  Of  this  sum, 
he  spent  $66  in  paying  for  teams  hired  for  the  polling  day, 
according  to  a list  with  nine  names  on  it.  handed  to  him  by 
Henderson  ; $20  he  spent  in  whiskey. 
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This  witness  also  says  that  he  offered  money  to  several, 
but  found  that  they  had  been  offered  more  before  he  saw 
them. 

So  far,  therefore,  as  this  evidence  goes,  it  appears  to 
establish,  that  although  Mr.  Dixon  considered  $75  suf- 
ficient, and  therefore  appropriated  that  sum  for  the  legiti- 
mate purposes  of  Ward  No.  1,  there  was  in  fact  expended 
in  it  at  the  least  $1,092,  and  all  this  money  was  paid  over 
by  Smallman  or  Reaves  in  the  respondent’s  central  com- 
mittee room  to  members  of  his  committee  in  the  ward, 
with  the  exception  of  the  $75,  which  was.  paid  over  by 
Dixon,  and  as  would  seem  in  the  same  committee  room, 
where  eight  or  ten  clerks  were  employed  in  the  transaction 
of  the  respondent’s  business  ; and  yet,  so  far  as  we  can  see, 
there  does  not  appear  to  have  been  any  distinction  what- 
ever made  between  the  moneys  paid  for  legitimate  and 
those  paid  for  illegitimate  purposes,  or  between  those  paid 
by  Smallman  and  Reaves,  the  respondent’s  partners,  and 
those  paid  by  Dixon,  the  manager  of  the  election  business. 

Mr.  Dixon  says  that  he  set  apart  $100  as  sufficient  in  his 
opinion  for  the  legitimate  purposes  of  Ward  No.  2.  He 
does  not  inform  us  to  whom  this  sum  was  paid,  nor  when  ; 
and  we  are  unfortunately  unable,  from  the  evidence,  to 
trace  its  application  or  to  determine  what  sums  were  in 
fact  expended  in  the  ward,  or  to  distinguish  whether  any, 
and  if  any  what  part  of  the  moneys  spoken  of  by  the  wit- 
nesses who  have  been  examined,  has  relation  to  expenditure 
in  this  ward. 

Mr.  Dixon  set  apart  and  appropriated  $150  as  sufficient 
for  the  legitimate  purposes  of  Ward  No.  3.  He  does  not 
inform  us  to  whom  or  when  this  sum  was  disbursed  by  him, 
nor  can  we,  any  more  than  in  the  case  of  Ward  No  2, 
extract  from  the  evidence  what  was  the  actual  expenditure 
incurred  in  this  ward,  save  in  so  far  as  the  evidence  of 
Henry  C.  Green,  and  Frederick  A.  Fitzgerald,  and  Dr. 
Daniel  Hagarty  may  throw  some  light  on  these  points. 

Mr.  Green  is  a lumberer,  having  from  eight  to  twenty 
men  in  his  employ.  He  does  not  know  whether  or  not  he 
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was  on  a committee,  but  he  took  an  interest  in  the  election 
for  the  respondent,  and  canvassed  for  him  in  Ward  No.  3, 
and  did  what  he  could  for  him.  He  was  often  at  the  cen- 
tral committee  rooms,  where  he  has  seen  Dixon,  Small- 
man,  and  the  respondent ; and  he  was  many  a night  at  the 
ward  committee  room  when  the  committee  met.  He  spent 
money  several  times  when  the  committee  met,  and  paid  for 
the  committee  rooms  once  or  twice.  Something  was  said 
about  paying,  and  he  said  he  would  pay.  One  night  he 
paid  $5  or  $10  for  the  use  of  committee  rooms.  A day  or  two 
before  the  election  he  gave  his  cheque  to  some  of  the  com- 
mittee for  $75.  This  was  the  evening  before  the  election, 
after  the  bank  had  closed.  It  was  either  at  his  own  office 
or  at  the  committee  rooms  that  he  gave  the  cheque.  He 
thinks  the  cheque  was  to  bearer,  and  he  always  destroys 
cheques  to  bearer.  It  was  talked  of  that  money  was 
wanted  for  the  election.  He  is  satisfied  that  some  of  the 
committee  got  it.  Witness  was  to  get  the  money  back.  It 
was  as  much  for  himself  as  for  the  others,  and  it  was  spent 
in  the  election.  It  was  for  the  use  of  himself  and  the  com- 
mittee about  the  election  that  the  money  was  given.  On 
the  election  day  he  got  back  as  much  as  this  $75  from 
Smallman.  He  asked  Smallman  for  money  on  the  election 
day,  and  twice  on  that  day  he  received  money  from  him. 
The  idea  was  that  the  money  was  to  be  spent  on  the 
election,  and  it  was. 

As  to  the  manner  in  which  he  himself  spent  money,  he  said 
that  he  paid  one  man’s  fare  on  the  cars  from  Stratford, 
who  said  he  would  come  and  vote  if  witness  would  pay  his 
fare.  Witness  was  told  of  this  man  at  London,  and  as 
witness  was  going  to  Stratford,  he  said  he  would  see  him. 
Witness  saw  him,  and  asked  him  to  vote  for  respondent. 
The  voter  did  come  down  to  London.  Witness  paid  his 
fare,  took  him  to  the  poll,  and  he  voted  for  respondent. 
Early  on  the  election  day  witness  went  out  somewhere  to 
get  a man  to  vote  for  respondent.  He  was  in  bed  and 
would  not  get  up.  Witness  asked  him  to  come  and 
vote  for  respondent.  He  had  hard  work  to  get  him 
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up.  His  wife  was  in  the  kitchen.  Witness  gave  the 
wife  $3,  and  after  bringing  the  man  in  he  found  he 
had  no  vote.  Witness  saw  a wood  train  coming  in; 
one  Pete,  a colored  man,  and  others,  voters,  were  upon  it. 
Witness  canvassed  them.  Pete  said  he  would  not  vote 
unless  he  got  $25  or  $50.  Witness  says  that  he  does  not 
think  he  offered  any  of  them  anything  to  vote.  This 
was  the  only  answer  that  could  be  extracted  from  him  to 
the  question  whether  he  offered  anything  to  any  of  the 
coloured  men  to  vote.  On  the  election  day  he  gave  $5  or 
$10  to  a man  who  asked  him  for  it,  saving  he  wanted  it. 
He  gave  the  money  as  the  man  could  get  some  votes  if  he 
had  it.  Witness  also  often  talked  to  Baylis,  the  barber, 
about  the  election,  and  bought  candies  from  his  wife  at 
times.  Upon  the  whole  he  says  he  may  have  spent  $50, 
more  or  less.  He  thinks  he  hardly  spent  $100  on  respon- 
dent’s election. 

Mr.  Frederick  A.  Fitzgerald  does  not  know  whether  he 
was  on  a committee  or  not ; but  he"  has  been  in  the  general 
committee  room,  and,  although  he  was  not  assigned  to  any 
particular  division,  he  took  a somewhat  active  interest  all 
over  for  the  respondent.  He  was  out  ten  or  fifteen 
evenings  canvassing  for  him.  He  was  canvassing  with 
others  who  were  acting  for  respondent,  and  he  met 
respondent  several  times,  who,  he  has  no  doubt,  knew 
that  he  was  working  for  him.  This  witness  spent 
$200,  or  perhaps  more,  but  not  so  much  as  $300,  in  the 
respondent’s  interest,  wherever  he  thought  necessary.  Of 
this  sum  he  got  $100  from  Smailman,  who  gave  it  to  him  a 
few  days  before  the  election,  with  instructions  to  handle  it 
judiciously  to  the  best  of  his  judgment.  Where  he  got  the 
other  $100  or  more  he  does  not  say,  perhaps  from  Mr. 
Dixon. 

The  judicious  use  which  he  made  of  the  money  was  in 
this  manner : He  employed  a carpenter  who  worked  in 
Green’s  sash  factory  to  purchase  votes.  He  gave  him 
money  whenever  he  wanted  it;  several  times  $5  or  $10. 
He  did  not  think  a vote  worth  more  than  that.  He 
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accounts  for  about  $50  as  disbursed  through  this  carpenter. 
The  names  of  the  voters  to  whom  he  was  going  to  give  the 
money  were  told  to  witness,  and  thereupon  he  supplied  it 
for  that  purpose.  Other  parties  before  the  election  came 
to  witness  and  said  they  were  oflered  money  to  vote  for 
Carling,  and  that  if  witness  would  do  as  well  for  them  they 
would  not  vote  at  all. 

It  would  seem,  therefore,  that  it  was  well  understood  in 
public  that  this  witness  was  acting  as  an  agent  of  the , 
respondent. 

Witness  says  that  he  told  these  persons  thus  offering  to 
him  their  votes  for  respondent,  that  if  they  would  not  vote 
he  would  satisfy  them.  Accordingly,  after  the  election, 
one  Parker,  one  of  them,  came  and  satisfied  witness  that  he 
had  not  voted,  and  witness  paid  him  $10. 

He  thinks  others  came  in  like  manner,  but  he  cannot 
remember  paying  anyone  else. 

On  the  election  day  he  gave  one  Murphy,  a voter  in 
Ward  Ho.  3,  $10.  Murphy  had  come  to  him  before  the 
election  and  said  he  was  offered  $20  by  Carling’s  party,  and 
witness  said  that  if  he  would  vote  for  respondent  he  would 
pay  him.  Murphy,  as  witness  understood,  did  vote  for 
respondent,  and  he  therefore  paid  him  the  $10. 

Upon  the  election  day  witness  gave  one  Bennett  $20, 
which  he  said  he  wanted.  Witness  gave  it  because,  he 
says,  “ I knew  him  as  an  active  supporter  and  worker  on 
our  side .” 

On  the  election  day,  a wood  train  came  in — some  coloured 
men  were  on  it.  This  is  no  doubt  the  train  spoken  of  by 
Green. 

Witness  says  of  these  men:  “I  tried  to  get  their  votes. 
I got  this  same  carpenter  to  offer  them  what  they  would 
take  for  their  votes.  I sent  this  man  to  any  I thought 
would  sell  their  votes.  The  carpenter  went  down  with  us 
to  the  train.  He  went  to  them,  and  came  back  and  said  he 
could  go  nothing  with  them.” 

Witness  says  that  some  of  the  money  that  he  spent  was 
his  own,  but  how  much  he  does  not  say. 
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In  so  far  as  Ward  No.  3 is  concerned,  Dr.  Hagarty  says, 
that  on  the  day  of  election  he  gave  to  the  wife  of  one 
Nolan,  $8  or  $10,  to  influence  her  husband  to  vote  for 
respondent.  He  had  canvassed  Nolan,  who  seemed  doubt- 
ful, and  so  witness  gave  the  money  to  Nolan’s  wife;  and 
Nolan,  as  witness  thinks,  voted  for  respondent. 

Now,  with  reference  to  this  ward,  it  is  to  be  observed 
that  Green  is  found  to  be  occasionally  advancing  moneys 
in  the  committee  room,  and  supplying  members  of  the 
committee  with  money,  which,  in  part,  at  least,  would 
seem  to  be  for  expenditure  which  should  have  been  incur- 
red by  Dixon,  and  should  be  charged  against  the  $150  set 
apart  by  him  for  the  ward. 

Smallman,  who  professes  to  give  the  names  of  all  the 
persons  to  whom  he  gave  money,  does  not  mention  having 
given  Green  any  ; yet  Green,  who  had  advanced  moneys 
for  the  committee,  which  he  expected  to  be  repaid,  and  for 
repayment  of  which,  according  to  his  evidence,  he  would 
have  had  a right  to  sue  the  respondent  to  the  extent  that 
his  advances  were  legitimate,  receives  on  the  day  of  the 
election  from  Smallman  as  much  as  $75,  if  not  more. 

Under  these  circumstances,  it  seems  but  reasonable  to 
infer  that  this  sum  paid  by  Smallman  to  Green  was  in 
satisfaction  of  the  claim  which  he  had  against  Walker,  and 
against  the  fund  placed  under  Dixon’s  control. 

Connecting  this  with  the  evidence  of  Dixon,  that  he 
himself,  in  the  middle  of  the  week  before  the  day  of  the 
election,  received  in  cash  from  Smallman  the  last  $200  of 
the  $1,000  authorized  by  the  respondent  to  be  placed  under 
his  control,  it  would  seem  to  be  a reasonable  inference  to 
draw,  either  that  Smallman,  notwithstanding  his  payment 
of  the  $1,000  to  Dixon,  had  control  over  its  outlay  equally 
with  Dixon,  or  that  Dixon  had  supplied  this  sum  to  Small- 
man out  of  the  funds  in  his  hands  to  pay  Green  ; and  if 
Smallman  is  in  any  way  brought  into  connection  with  the 
appropriation  of  any  part  of  the  moneys  professed  to  have 
been  placed  specially  under  Dixon’s  control,  it  gives  rise  in 
my  mind,  I confess,  to  a very  grave  doubt  as  to  the  pro- 
58 — VOL.  XXIV  C.P. 
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priety  of  Dixon’s  conduct  in  the  application  of  the  moneys 
entrusted  to  him  to  disburse,  which  doubt  the  non-produc- 
tion of  the  books  in  which  he  kept  the  entries  of  his  dis- 
bursements, is  calculated  to  increase  not  a little.  The 
amount  of  $500,  given  by  Smallman  to  Scandrett,  who  was 
a partner  of  Frederick  A.  Fitzgerald,  (who  was  not  examined) 
of  the  particular  application  of  which  we  have  no  evi- 
dence, was  probably  expended  in  this  ward. 

Mr.  Dixon  says,  that  he  expended  upon  Ward  No.  4,  two 
sums— namely,  $50  and  $25.  The  $50  was  given  by  him 
to  one  Atkinson,  a member  of  the  ward  committee,  in 
the  central  committee  room,  for  the  purpose  of  being  han- 
ded by  Atkinson  to  Philip  Cook,  chairman  of  the  ward 
committee,  and  who  received  the  money  accordingly. 

Cook  thus  renders  an  account  of  the  moneys  received  and 
disbursed  by  him.  He  says  he  was  chairman  of  the  com- 
mittee No.  4 ; that  he  acted  for  the  respondent  whom  he 
met  once  or  twice  during  his  canvass,  and  who,  as  he  says, 
he  supposes  knew  that  he,  Cook,  was  his  friend  and  in  his 
interest.  He  received  early  in  the  contest  $50  from  Dixon 
through  Atkinson,  and  soon  after,  $250  from  Smallman 
or  Greaves;  and  again  another  $100  from  Smallman ; and 
out  of  these  sums  he  paid  for  lent  of  rooms  $3.  To  McCue 
who  was  also  a member  of  the  committee,  he  gave  $50, 
for  rigs,  and  to  influence  people  for  lawful  purposes  in  the 
way  of  treating,  eating,  and  drinking.  He  had  told  McCue 
that  he  would  repay  him  anything  spent  for  lawful  pur- 
poses ; and  McCue  having  told  him  that  he  had  spent  that 
amount,  witnesa  repaid  it  to  him.  To  George  Hiscox,  an- 
other member  of  the  committee,  and  who  was  a livery 
stable  keeper,  he  paid  $100  for  four  pairs  of  horses  and 
drivers  for  two  days  ; and  he  says  that  he  may  have  given 
him  a little  more  as  they  drove  about.  To  one  Corrigan, 
another  committee  man,  who  was,  as  he  says,  some  kind  of 
attorney,  he  gave  $25  for  professional  services,  and  $4  of 
that  amount  spent  by  him  in  refreshments.  To  J oseph 
Atkinson,  through  whom  the  $50  had  been  sent  him  by 
Dixon,  he  gave  $10.  Besides  the  above  sums,  he  paid  $10 
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to  a woman  named  Fitzgerald,  whose  husband  he  heard 
had  a vote.  He  supposed  it  would  influence  her  husband’s 
vote,  and  as  he  wished  to  win  he  gave  her  the  $5.  To  a 
boy  named  Carty,  for  a like  reason,  because  his  father  had 
a vote,  he  gave  $5  ; and  to  a woman  named  Romboldt,  to 
influence  her  husband’s  vote,  he  gave  $10. 

Now,  Mr.  Dixon  in  his  evidence  has  given  us  his  idea  of 
what  was  legitimate  expenses,  and  for  what  purpose  the 
money  placed  in  his  hands  was  to  be  disbursed — namely, 
for  rent  of  committee  rooms,  refreshments,  and  expenses 
of  getting  buggies  to  go  out  canvassing. 

We  find  then  by  the  testimony  of  this  witness,  that  he 
received  from  Smallman  and  Reaves,  one  or  both  of  them, 
from  $150  to  $170,  applied  to  the  same  identical  purposes 
as  the  fund  from  which  the  $50  sent  to  Cook  by  Dixon 
was  provided  for. 

George  Hiscox,  besides  the  $100  paid  to  him  by  Cook 
for  teams,  received  from  Smallman,  in  the  central  commit- 
tee rooms,  about  two  weeks  before  the  election  day,  the 
further  sum  of  $50 ; and  a few  days  before  the  election, 
from  Reaves,  at  the  office  of  Reaves  & Co.,  in  which  firm 
he  was  partner,  the  sum  of  $95.  The  $95  was  given  for 
the  purpose  of  giving  $30  to  a Mrs.  Murray,  wife  of  Aider- 
man  Murray,  for  her  to  spend  in  canvassing,  a term  which 
he  explains  by  saying  that  he  considers  treating,  hiring 
horses,  or  paying  for  votes,  would  be  expenses  of  canvass- 
ing. $25  was  for  one  Carver,  a voter,  for  canvassing  and 
expenses,  but  not  for  his  own  vote  ; and  part  of  the  residue 
was  for  money  due  by  respondent's  party  to  Hiscox  himself, 
for  money  spent  in  saloons  and  taverns  treating. 

He  paid  also  men  for  driving  teams  on  the  day  of 
the  election.  He  also  gave  to  one  Charlton  $5  for  his 
vote. 

Hiscox  says  that  he  canvassed  generally  for  respondent, 
and  took  an  active  interest  in  his  behalf,  as  he  presumes 
the  respondent  well  knew. 

Doctor  Daniel  Hagarty  was  a member  of  committee  No. 
4.  He  appears  also  to  have  been  a member  of  committee 
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No.  3,  and  one  of  the  most  trusted  of  respondent’s  agents. 

Green  says  that  Thomas  Field,  Dr.  Hagarty,  Charles 
Bennett,  and  Spettigue,  were  on  committee  No.  3. 

The  Doctor  appears  to  have  canvassed  for  the  respondent 
in  all  the  wards ; for  he  says  that  he  had  canvassing  books 
given  him  by  Dixon,  which  the  committees  of  each  ward 
inspected. 

He  says  that  he  took  a very  active  part  in  the  election 
on  the  respondent’s  behalf.  He  was  about  three  weeks 
canvassing  for  him.  He  was  in  the  habit  of  meeting 
respondent  almost  daily  and  talking  with  him,  and  would 
tell  him  how  he  was  getting  on  ; and  he  may  have  told 
him  of  the  persons  he  had  been  canvassing.  He  often  met 
him  in  his  committee  room — the  central  committee  room  in 
Richmond  street. 

Smallman,  respondent’s  partner,  witness  says,  was  also 
active.  Witness  has  seen  him  with  the  respondent  during 
the  election — that  is,  the  canvass.  He,  that  is  Smallman, 
and  the  respondent  went  about  canvassing  together,  but 
not  much,  as  witness  thinks  ; and  witness  has  often  met 
Smallman  in  respondent’s  committee  room  with  Dixon  and. 
Reaves. 

The  first  time  that  witness  received  any  money  for  the 
purposes  of  the  election  was  eighteen  days  before  the 
election,  that  is  to  say,  about  the  11th  of  January.  He 
then  received  $120  in  one  sum  from  Smallman,  for  the 
purpose  of  paying,  and  which  witness  accordingly  did  pay, 
to  one  Brown,  who  kept  a livery  stable,  to  hire  from  10  to 
14  horses,  which  he  had  for  the  day  of  election.  Out  of 
moneys  also  received  from  Smallman,  he  paid  to  one 
O’Meara  $100,  and  to  one  Flaherty  $20,  for  the  hire  of 
teams  in  like  manner  for  election  day. 

During;  his  canvass  he  also  received  from  Dixon,  whom 
wfitness  describes  as  secretary  of  respondent’s  committee 
and  “head  man,”  from  $40  to  $50.  From  Reaves  he 
received  $250 — in  all  about  $600 ; and  all  the  moneys  given 
to  him  by  Smallman,  Dixon,  and  Reaves,  were  given  to  him 
alike  for  canvassing  purposes.  He  got  the  money  to  do 
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with  it  as  his  judgment  dictated,  and  witness  has  told 
Smallman  how  he  was  getting  on . 

Of  the  $250  above  set  down  as  received  from  Reaves, 
he  says  that  he  received  perhaps  $200  on  the  day  of  the 
election ; that  he  got  most  of  it  from  Reaves,  and  in  the 
respondent’s  committee  room.  He  got  money  twice  that 
day,  morning  and  afternoon,  and  he  thinks  both  sums 
from  Reaves,  he,  Reaves,  being  the  only  person  then  in 
the  committee  room  besides  witness  himself.  Upon  the 
whole,  out  of  the  $600,  witness  paid  from  $250  to  $300  for 
horse  hire. 

In  the  course  of  his  canvass  he  canvassed  one  Rourke, 
who  said  he  was  going  to  vote  for  Carling.  Witness  there- 
upon offered  him  $5  for  a pair  of  chickens,  which  Rourke 
said  he  could  not  sell  to  him,  as  he  had  raised  them  for 
Hr.  McKenzie.  Ten  or  twelve  d%ys  before  the  election  he 
gave  to  a voter’s  wife  in  Ward  No.  5 $5  to  influence  the 
husband  to  vote  for  respondent. 

About  a week  before  the  election,  a man  whom  witness 
had  seen  in  the  respondent’s  committee  room,  and  who 
was  with  witness  when  he  was  canvassing,  advised  him  to 
give  $8  or  $10  to  the  wife  of  a voter  in  Ward  No.  6,  which 
witness  accordingly  did  give  to  her  to  influence  her  hus- 
band’s vote. 

Out  of  the  moneys  received  on  the  day  of  election,  and 
which,  as  witness  says,  those  who  paid  it  were  well  aware 
of  what  he  was  going  to  do  with  it,  he  gave  $20  to  a 
Mrs.  Mason  to  influence  her  husband,  whom  witness  had 
previously  canvassed,  and  who  was  favourable  to  Mr.  Car- 
ling, but  had  not  decided  how  he  would  vote ; and  witness 
gave  the  $20  to  his  wife  to  influence  his  decision.  He, 
however,  afterwards  voted  for  Mr.  Carling. 

To  a Mrs.  Sheldon,  whose  husband  he  had  also  previ- 
ously canvassed,  and  who  said  that  he  would  vote  for  Mr. 
Carling,  he  gave  $25  to  influence  her  husband’s  vote,  and 
he  voted  for  the  respondent. 

To  the  wife  of  a voter  in  Ward  No.  1,  in  the  afternoon 
of  the  day  of  the  election,  he  gave  $16  to  use  her  influ- 
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ence  with  her  husband  to  vote  for  respondent,  and  witness 
took  him  down  in  a cab,  and  saw  him  vote  for  respondent. 

To  a Mrs.  Connors,  whose  husband  he  had  previously 
canvassed,  and  who  had  said  he  had  not  decided,  he  grave 
$16,  in  the  afternoon  of  the  day  of  the  election,  to  influ- 
ence her  husband  to  vote  for  respondent,  and  he  did  accord- 
ingly vote  for  respondent. 

In  Ward  No.  7,  on  the  day  of  the  election,  he  gave  $15 
or  $20  to  one  Patrick  Brennan,  who  insinuated  that  he 
wanted  something  for  his  vote,  and  he  thereupon  voted  for 
the  respondent. 

One  John  Hagarty,  whom  witness  had  canvassed,  spoke 
favourably  of  Mr.  Carling.  Witness  gave  $16  to  his  wife  on 
the  election  day,  to  influence  his  vote ; and  he  voted  for 
respondent. 

One  Nolan,  in  Ward  No,  8,  when  canvassed  by  witness, 
seemed  doubtful ; to  solve  his  doubt,  witness,  on  the  day 
of  the  election,  gave  his  wife  $8  or  $10,  and  he  accordingly 
voted  for  respondent. 

For  the  three  weeks  during  which  this  gentleman  was 
canvassing  for  respondent,  he  seems  to  have  gone  through 
the  city  treating,  wholesale. 

In  his  own  language,  he  must  have  treated  nearer 
forty  persons  than  one  each  day,  for  three  weeks. 

At  the  Revere  House,  Tecum seh  House,  Strong’s,  where 
the  committee  of  Ward  No.  4 met,  and  some  of  the  smaller 
taverns,  he  has  treated  fifteen  or  twenty  at  a time. 

This  witness  also  paid  one  Reilly  from  $10  to  $15  for 
taking  charge  of  the  central  committee  rooms,  making 
fires,  keeping  the  doors,  &c. 

So  that,  as  I have  said  before,  this  gentleman  appears  to 
have  been  one  of  the  most  trusted,  as  he  was  one  of  the 
most  active,  of  the  respondent’s  agents. 

Now,  of  these  sums  disbursed  by  Dr.  Hagarty,  the  sum 
of  $240 — namely,  the  amounts  paid  to  Brown,  O’Meara, 
and  Flaherty  for  horse  hire — may  be  said  to  have  been 
sums  vdiich  might  properly  have  been  charged  against  the 
funds  said  to  have  been  placed  under  Dixon’s  controL 
They  were  not,  however,  charged  against  it. 
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We  have  then,  besides  the  $150  or  $170  paid  to  Cook, 
and  the. $150  paid  by  Smallman  to  Campbell  for  the  hack- 
men,  and  $66  paid  by  Doyle  for  the  like  purposes,  the 
sum  of  $240  ; in  all  upwards  of  $600  advanced  by  Small- 
man  for  purposes  which  the  respondent  contemplated 
providing  for;  and  we  find  the  greater  part  of  these  sums, 
if  not  the  whole  of  them,  provided  by  Smallman  before  he 
had  paid  to  Dixon  the  whole,  if  not  before  he  had  paid  to 
him  any  part,  of  the  $1,000,  which  he  and  Reaves  were 
authorized  by  the  respondent  to  pay  to  him. 

So  that  it  appears  to  be  pretty  well  established,  I think, 
that  Smallman,  at  least  equally  with  Dixon,  had  and  exer- 
cised like  control  in  disbursing  on  the  respondent’s  behalf 
funds  for  purposes  which  may  be  said  to  be  legitimate,  and 
for  which,  if  a promise  to  pay  instead  of  the  money  had 
been  given  for  the  furnishing  the  teams,  the  respondent, 
upon  the  evidence  of  agency  given  here,  could  not  have 
escaped  liability. 

No  money  was  appropriated  by  Mr.  Dixon  for  Ward 
No.  5. 

Alderman  Magee  lived  in  Ward  N o.  5.  There  was  a com- 
mittee for  the  ward,  but  he  was  not,  to  his  knowledge,  upon 
it,  or  upon  any  committee.  He  attended,  however,  com- 
mittee meetings  in  the  ward,  and  has  also  been  at  the 
central  committee  rooms.  He  has  seen  the  respondent 
in  the  central  committee  room  three  or  four  times.  He 
canvassed  for  the  respondent,  and  occasionally  saw  him, 
and  talked  to  him  of  the  election.  He  received  about 
$600  from  Smallman,  and  $300  from  Reaves  at  the  central 
committee  rooms  on  Richmond  street.  Part  of  this  sum 
was  given  to  him  to  distribute  to  the  committee  of  the 
Ward  No.  5,  for  election  purposes  in  that  ward.  He  received 
no  money  at  all  from  Dixon.  The  money  so  received  for 
distribution  among  the  members  of  the  committee,  he  paid 
as  follows : 

To  one  Rose,  a committee  man  and  voter,  who  was 
working  for  the  respondent,  he  gave  about  $40.  He  sup- 
poses that  Rose  knew  better  than  witness  himself  what  to 
do  with  it. 
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To  Patrick  Gleeson,  and  other  members  of  the  commit- 
tee, he  gave  $30  to  $40. 

To  Thomas  Brown,  who  was  working  for  the  respondent, 
he  gave  from  $10  to  $15,  or  perhaps  more. 

To  Lewis  Stein,  a cooper,  he  gave  $400.  He  knew  that 
Stein  was  going  to  Cleveland,  in  the  State  of  Ohio,  to 
bring  over  some  coopers  who  had  votes,  and  he  gave  him 
the  $400  for  that  purpose. 

He  gave  some  money  to  Walter  Fairbairn.  To  Adam 
Wheaton,  who  was  active  for  the  respondent,  he  gave  $20, 

To  one  Fysh,  he  gave  about  $50. 

Thus  of  $900,  given  to  him  by  Smallman  and  Reaves,  he 
accounts  for  only  about  $560,  for  after  the  election  he 
burned  his  memoranda ; but,  he  says,  he  used  very  little 
himself; — that  he  gave  the  money  to  different  committee- 
men, and  that  he  may  have  spent  a little  in  whiskey.  He 
thinks  that  the  respondent  was  aware  both  that  he  himself, 
and  the  people  to  whom  he  gave  the  money,  were  active 
for  the  respondent.  He  received  the  money,  and  paid  it 
out  for  election  purposes ; but  what  he  understands  by  the 
term  “ election  purposes  ” he  does  not  explain. 

Joseph  Broadbent  is  a builder,  employing  about  fifty 
men.  He  was  not  on  any  committee,  but  he  canvassed  for 
respondent.  He  went  into  Ward  No.  5 with  respondent  to 
canvass  for  him,  four  or  five  days  before  the  election. 

On  the  day  of  the  election,  he  was  driving  down  the 
street,  when  one  Englehart  came  to  him,  and  asked  him 
about  the  election,  and  if  he  wanted  any7  money. 

He  replied  that,  “ money  at  this  time  might  come  in.” 
Parties,  he  says,  were  just  then  wanting  $25  to  vote  for 
Carling.  He  accordingly  appears  to  have  gone  to  the 
respondent’s  committee  rooms  to  get  some  money ; for  in 
that  committee  room,  between  3 and  4 o’clock,  he  received 
the  required  funds,  about  $100,  from,  as  he  says,  Engle- 
hart ; and  being  thus  supplied,  he  returned  and  got  the 
men  who  wanted  $25  to  vote  for  Carling,  to  vote  for  the 
respondent.  There  were  also  two  men  working  for  one 
Beatty,  “ whom,”  (in  the  language  of  witness)  they  said,  “ I 
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could  not  get.”  I said  to  the  men,  “ I want  you  to  vote  for 
respondent.”  I can’t  say  how  much  I gave  them  ; perhaps 
$10  or  $15  each,  and  I got  them  to  vote  for  respondent.” 
Witness  saw  the  respondent  that  day.  He  does  not  know 
who  supplied  the  money  which  he  got,  but  it  was  handed 
to  him  in  respondent’s  committee  room  by  Engleharl , who 
resides  at  New  York,  and  who  happened  to  be  at  London 
on  the  day  of  the  election. 

In  this  Ward  No.  5,  then,  we  find  that  no  money  was 
provided  by  Dixon  at  all,  but  we  do  find  money  supplied 
by  Smallman  and  Reaves  to  the  members  of  the  ward  com- 
mittee for  all  purposes,  both  legitimate  and  illegitimate ; 
and  all  the  moneys  of  which  we  have  any  mention  as 
being  disbursed  in  the  ward,  were  furnished  at  the  respond- 
ent’s headquarters,  the  central  committee  room,  and  some 
of  it  for  the  express  purpose  of  bribery. 

Mr.  Dixon  says,  that  he  appropriated  $150  for  Ward  No. 
6 ; to  whom  he  gave  it,  or  when  he  gave  it,  does  not  appear. 
We  have,  in  the  evidence,  an  account  of  this  precise  sum  of 
$150  from  James  Fitzgerald,  one  of  the  members  of  the 
ward  committee,  but  it  was  given  to  him  by  Smallman  in 
the  central  committee  room. 

The  witness  says  that  he  was  on  the  committee  of  the 
ward  : that  he  took  an  active  interest  for  respondent  : that 
he  canvassed  for  him  during  three  weeks  before  the  elec- 
tions; and  that  he  has  no  doubt  that  the  respondent  knew 
he  was  canvassing  for  him.  He  made  his  returns  to  the 
ward  committee,  and  he  was  often  at  the  central  commit- 
tee room,  where  he  received  the  $150  from  Smallman  in 
two  sums,  one  of  $50,  about  two  weeks  before,  and  the 
other  $100  the  day  before  the  election.  Witness  told 
Smallman  that  he  wanted  the  money,  and  Smallman  there- 
upon gave  it.  The  money  so  given  to  witness  he  divided  for 
the  most  part  among  twelve  members  of  the  committee. 
He  spent  about  $50  in  treating,  and  he  gave  to  a voter’s 
wife  $5  to  get  her  husband’s  vote. 

If  the  sum  spoken  of  by  this  witness"  be  the  same  sum 
that  Mr.  Dixon  appropriated  for  the  ward,  then  it  is  plain 
59 — VOL.  XXIV  c.p. 
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that  Smallman,  equally  with  Dixon,  had  control  over  the 
disbursement  of  the  moneys  ostensibly  placed  under  Dixon’s 
control ; and  if  it  be  not  the  same,  but  a different  sum, 
then  it  is  plain  that  Smallman,  equally  with  Dixon,  dis- 
bursed moneys  for  respondent  among  the  members  of  his 
ward  committees,  precisely  in  the  same  manner,  and  for 
the  like  purposes  as  Dixon  was  authorized  to  do, — Dixon’s 
exercise  of  control,  which  was  left  wholly  to  his  own  dis- 
cretion, having  in  fact  consisted  in  his  giving  the  money  to 
some  members  or  member  of  the  ward  committees  for  dis- 
tribution among  the  members,  to  be  used  by  them  for  elec- 
tion purposes. 

Besides  these  several  witnesses,  whose  evidence  I have 
been  able  in  some  measure  to  apply  to  the  respective 
wards,  there  are  others  who  give  evidence  which  I cannot 
so  apply. 

Marvin  Knowlton  was  a lumberer,  having  upwards  of 
ten  men  in  his  employment.  He  was  nominated,  but 
declined  to  act  upon  any  committee.  However,  he  took  an 
active  part  for  the  respondent,  and  for  more  than  a fort- 
night before  the  election,  he  wrorked  all  around  for  him. 
The  respondent  knew  that  he  was  canvassing  generally 
for  him.  He  saw  respondent  almost  every  day.  He  would 
ask  witness  about  some  particular  voters. 

Witness’s  influence  was  chiefly  among  the  temperance 
men  ; and  respondent  came  to  him  to  speak  to  him  about 
certain  temperanc ) votes.  Witness  went  with  him  to  the 
Phoenix  foundry  ; and  also  to  the  Great  Western  Bail  way, 
to  see  voters,  and  also,  if  I mistake  not,  to  the  refinery  of 
Waterman,  Englehart  & Co.,  where  the  respondent  can- 
vassed John  S.  Bobinson,  the  foreman  of  that  estab- 
lishment. About  a week  before  the  election,  this  Bobinson 
came  and  told  witness  that  he  had  much  influence  with 
certain  voters,  and  that  he  would  like  to  get  $500.  Witness 
reported  this  to  Beaves,  who  told  him  to  let  Bobinson  have 
the  money.  Accordingly  witness  advanced  to  Bobinson 
the  $500.  Witness  expected  to  be  repaid  this  sum.  Beaves 
also  authorized  witness  to  advance  $50  to  one  Platt,  who 
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said  "he  wanted  it  for  election  purposes  ; and  $50  to  one 
Thompson,  a partner  of  one  McClary,  for  like  purposes. 
Witness  also  paid  one  McCullough,  a voter,  $26  or  $86,  for 
horse  hire,  and  $10  to  another  person  not  a voter,  for  driving 
a team.  These  two  last  sums  appear  to  be  sums  properly 
payable  out  of  the  moneys  said  to  have  been  entrusted  to 
Dixon, 

Now,  all  these  sums  so  advanced  by  witness  were  repaid, 
by  $500,  paid  to  witness  by  Smallman  in  the  central 
committee  room,  a few  days  before  the  election,  and  $200, 
paid  by  Reaves;  and  the  balance  of  the  $700,  not  above 
accounted  for,  was  spent  in  small  sums,  but  for  what  pur- 
pose is  not  stated. 

This  witness  says  that  Reaves  was  a prominent  man  in 
the  election ; and  we  have  here  Smallman  reimbursing 
witness  moneys  which  he  had  advanced  upon  the  authority 
of  Reaves,  and  which  witness  expected  to  be  repaid  ; Small- 
man thus  recognising  the  acts  of  Reaves,  performed  by  him 
in  the  interest  of  the  respondent. 

Robinson,  to  whom  Knowlton  gave  the  $500,  says  that, 
although  he  was  not  on  any  committee,  he  took  an  interest 
for  respondent  and  canvased  for  him,  chiefly  among  men 
working  in  the  oil  refinery.  He  hired  men  to  work  to  get 
votes  for  respondent.  All  had  agreed  to  vote  before  he 
gave  any  money.  He  told  them  he  would  give  nothing 
for  their  votes  before  the  election.  He  had  promised  some 
$10,  some  $20,  to  get  them  to  work  for  the  respondent ; 
but  if  they  did  not  vote  for  respondent,  he  did  not  think 
he  would  have  given  them  anything,  for  they  would  have 
done  nothing  for  their  money.  He  told  them  that  he 
would  see  them  after  the  election  and  give  them  a present, 
but  that  he  would  give  them  nothing  for  their  votes. 

He  says  that  he  made  his  contract  with  Knowlton,  who 
asked  him  what  he  would  take  to  work  at  the  election 
among  the  refiners.  He  replied  that  he  would  not  work 
for  less  than  $500,  which  sum  Knowlton  gave  him,  and  he 
disbursed  thereof  $300,  as  above  described,  after  the  elec- 
tion, to  persons  who  had  voted  for  respondent ; and  $200 
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he  retained  for  his  own  trouble  ; however,  he  also  gave 
his  vote  for  respondent.  On  the  election  day  he  talked  to 
respondent,  and  asked  him  how  he  was  getting  on  ; and  he 
replied  that  “ they  ivere  hounding  him  for  money , and 
he  would  not  give  them  a cent 

William  Thompson,  to  whom  Knowlton,  by  Reaves’s 
direction,  gave  $50,  says  that  he  canvassed  for  respondent, 
and  that  he  has  no  doubt  the  respondent  knew  that  he 
was  working  for  him.  Besides  the  $50  received  from 
Knowlton,  he  received  $100  from  Smallman,  and  $30  or 
$40  from  Reaves.  Some  of  this  money  he  spent  in  saloons  ; 
some  he  gave  to  voters.  He  gave  Edward  Bilton  $25,  for 
spending  money,  and  to  his  wife  he  gave  $50,  which  he 
told  Bilton  he  was  going  to  give  her  to  make  him  vote 
“ for  us.”  To  one  Smith  he  gave  over  $30,  to  induce  him 
to  vote  for  respondent.  To  Alex.  Thompson  $10,  to  get 
him  to  vote  for  respondent.  To  the  wife  of  one  Carty  $10, 
to  get  her  to  influence  her  husband  to  vote  for  respondent. 
To  one  Wilson  he  gave  from  $15  to  $20 ; Wilson  had  said 
that  he  had  been  offered  $25  to  vote  on  the  other  side,  and 
witness  says,  “ I told  the  old  man  that  if  he  voted  for  us 
I would  make  it  right  with  him.  He  did  vote  for  us,  and 
I paid  his  son.” 

This  is  the  substance  of  the  chief  evidence  given  at  the 
trial,  and  it  discloses,  to  my  mind,  such  an  amount  of 
general 'Corruption  pervading  the  whole  election  contest, 
that  I should  have  to  hesitate  long  before  I could  say  that 
in  my  judgment  the  election  should  not  be  declared  to  be 
void  for  general  corruption,  even  if  no  evidence  whatever 
had  been  offered  of  agency  so  as  to  affect  the  respondent, 
upon  the  principle  stated  by  Willes,  J.,  in  the  Guildford 
case,  1 O’M.  & H.  15 — namely,  that  general  bribery,  though 
not  traced  to  the  candidate  or  his  agents,  will  avoid  an 
election,  because  it  would  shew  that  there  was  no  pure  or 
free  choice  in  the  matter,  but  that  what  had  occurred  was 
a sham  and  not  a reality. 

But  that  agency  has  been  brought  home  to  all  persons 
proved  to  have  been  guilty  of  bribery  in  this  case,  there 
can  be  no  doubt. 
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All  the  members  of  the  ward  committees,  and  all  others 
who,  though  not  on  committees,  acted  as  if  they  were,  and 
canvassed  for  the  respondent  with  his  knowledge  and  con- 
sent, and  who  appear  fropi  the  evidence  which  I have 
summarised,  to  have  given  bribes,  are  established  by  most 
conclusive  evidence  to  have  been  the  respondent’s  agents. 
And  as  to  Smallman  and  Reaves,  the  former  of  whom  not 
only  canvassed  for,  but  it  would  seem  occasionally  at  least 
with  the  respondent,  the  only  conclusion  which  the  evi- 
dence warrants  us  in  arriving  at  is,  that  they,  Dixon 
and  the  respondent  himself,  are  the  only  persons  who  had 
charge  of  the  central  committee  room,  directing,  controlling, 
and  managing  the  election  from  thence  as  the  respondent’s 
head  quarters. 

Indeed,  no  sooner  had  Dr.  Hagarty,  Green,  and  Fred- 
erick A.  Fitzgerald  given  their  testimony  than  the  respon- 
dent himself,  by  his  counsel  in  open  Court  at  the  trial, 
admitted  that  sufficient  had  been  proved  to  avoid  the  elec- 
tion. 

Upon  what  principle  he  can  claim  now  to  be  heard  ap- 
pealing upon  the  ground  that  the  election  should  not  have 
been  declared  to  have  been  void,  but  that  the  petition 
against  his  return  should  have  been  dismissed,  I am  unable 
to  understand. 

If  upon  this  evidence  the  question  necessary  to  be  deter- 
mined was,  whether  the  moneys  disbursed  for  the  corrupt 
purposes  which  the  evidence  discloses  were  or  not  the  very 
moneys  of  the  respondent  supplied  by  him  for  the  purpose, 
I should  have  very  great  difficulty  in  arriving  at  the  con- 
clusion that  they  were  not. 

For,  in  the  first  place,  there  does  not  appear  to  have  been 
a general  fund  subscribed  by  persons  taking  an  interest  in 
the  election,  as  is  sometimes  the  case  when  an  election  takes 
place  between  rival  parties.  The  candidates  were  not  the 
representatives  of  rival  parties.  The  respondent,  who  was 
opposing  the  former  member,  had  been  at  the  two  previous 
elections  his  warm  supporter.  The  respondent  was  not  a 
member  of  the  Reform  Association,  nor  did  that  Associ- 
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ation  contribute  a farthing  towards  his  expenses.  The  re- 
spondent was  himself  reported  to  be  wealthy,  and  to  be 
well  able  to  bear  the  expense  of  the  contest.  So  also  was 
his  opponent. 

From,  the  very  start  it  seems  to  have  been  expected  that 
the  contest  would  be  carried  on  at  the  expense  of  the  can- 
didates themselves.  The  respondent  sought  no  pecuniary 
aid,  and  probably  would  have  spurned  the  idea  of  seeking 
pecuniary  aid  from  his  friends. 

His  most  intimate  friend  and  legal  adviser,  Mr.  Edward 
Harris,  and  with  whom  he  was  in  the  most  intimate  com- 
munion daily  during  the  three  weeks  preceding  the  election, 
telling  him  of  the  progress  of  his  canvass,  says  that,  “ he 
heard  that  it  was  likely  to  be  an  expensive  election  on  both 
sides ; that  both  the  candidates  were  wealthy,  and  it  was 
in  the  atmosphere  that  much  money  would  be  spent  on 
both  sides.” 

On  the  morning  of  the  day  of  the  election,  Reaves  went 
to  him,  and  told  him  that  Carling’s  friends  were  spending 
$2  and  $3  for  the  respondent’s  $1. 

Mr.  George  B.  Harris,  brother  of  Edward,  and  who  was 
constantly  at  the  respondent’s  committee  rooms,  hearing 
what  was  going  on,  formed  the  opinion,  and  so  told  his 
brother  that  the  election  could  not  go  on  without  money  ; 
in  his  modest  calculation  he  made  an  estimate  that  it 
would  cost  respondent  $5,000.  He  suggested,  indeed,  that 
he  would  be  willing  to  subscribe  $1,000,  but  he  never  did 
subscribe  anything. 

The  respondent  himself  says,  that  he  had  good  reason  to 
believe  that  money  was  being  spent  corruptly  against  him, 
He  had  put  on  men  to  watch,  and  so  ascertained  the  fact. 
He  saw  it  stated  by  Mr.  Carling  in  the  papers  that  he,  the 
respondent,  had  promised  to  spend  money.  This  is  the 
only  specific  charge  that  he  saw,  and  he  does  not  say  that 
he  denied  it,  but  there  were  besides  general  statements 
made  that  money  ivas  being  spent.  He  heard  of  the 
coopers  having  been  brought  over  from  Cleveland  to  vote 
for  him,  but  he  professes  not  to  know  who  paid  their  ex- 


RE  LONDON  ELECTION  CASE. 


467 


penses,  and  he  seems  to  have  thought  it  prudent  not  to 
enquire,  lest  perhaps  he  should  know.  Indeed,  he  says 
that  he  never  asked  any  of  his  supporters  if  they  spent  any 
money  on  his  behalf.  He  was  every  day  at  his  own  head- 
quarters, and  saw  Smallman  daily,  but  he  never  discussed 
financial  matters  either  with  him  or  Dixon,  not  even  to  ask 
the  latter  if  he  had  sufficient  funds. 

Then  we  find  that  the  very  first  moneys  which  were  dis- 
bursed through  those  trusted  agents  of  the  respondent,  Dr. 
Hagarty,  and  his  seconder,  Mr.  Campbell,  to  secure  the 
hackmen,  were  paid  to  them  expressly  for  that  purpose  in 
the  respondent’s  head-quarters  by  Smallman,  the  person 
whom,  together  with  Reaves,  the  respondent  had  directed 
to  advance  to  Dixon  $1,000  out  of  his  partnership  moneys 
under  their  control,  and  to  whom  he  had  referred  Dixon  to 
get  the  $1,000. 

Dr.  Hagarty,  in  explanation  of  his  expenditure  in  bribing, 
says  that  he  paid  the  money,  hearing  that  the  opposite 
party  were  doing  the  same. 

Nearly  all  the  money  which  is  shewn  to  have  been  ex- 
pended on  the  respondent’s  behalf,  seems  to  have  come 
through  these  two  gentlemen,  Smallman  and  Reaves,  who 
were  not  only  the  respondent’s  partners,  but  who,  both  or 
one  of  them,  were  or  was  to  be  found  at  the  respondent’s 
head-quarters  on  all  occasions  whenever  money  was  wanted, 
always  ready  to  supply  the  want,  less,  than  $200  being 
traced  as  coming  direct  from  Dixon. 

When  Dr.  Hagarty  wants  money  for  the  wholesale  cor- 
ruption which  he  appears  to  have  practised  in  the  respon- 
dent’s interest,  he  gets  it  at  the  central  committee  room 
from  Smallman,  Reaves,  and  Dixon,  but  least  of  all  from 
the  last. 

Campbell,  the  respondent’s  seconder,  receives  what  money 
he  requires  at  the  same  room,  three  different  times  from 
Smallman. 

There  also  Alderman  Magee  receives  $600  from  Small- 
man, and  $300  from  Reaves. 

There  also  James  Fitzgerald  received  $50,  a couple  of 
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weeks  before  the  election,  and  $100  the  day  before  the 
election ; both  sums  from  Smallman. 

There  also  Henderson,  the  chairman  of  No.  1 committee, 
received  $700,  in  two  sums,  on  two  occasions,  from  Reaves. 

When  Knowlton  wants  to  enter  into  a contract  with 
Robinson,  he  consults  with.  Reaves,  and  being  authorized 
by  him,  advances  the  money  himself,  which  he  expects  to 
get  repaid  : and  when  he  wants  to  get  the  money  back,  he 
goes  to  the  central  committee  room,  and  there  receives  the 
amount,  $500,  from  Smallman;  and  having  afterwards  need 
of  a further  sum  to  expend  in  the  respondent’s  interest, 
he  goes  again  to  the  committee  room  and  gets  $200  from 
Reaves. 

When  Broadbent  (who  went  into  Ward  No.  5 canvassing 
with  respondent),  at  a critical  moment  in  the  afternoon  of 
the  day  of  the  election  hears  that  voters  are  demanding  in 
the  street  $25  to  vote  for  Carling,  he  goes  to  these  com- 
mittee rooms,  apparently  with  Englehart,  who  resides  in 
New  York,  and  there  the  required  sum  to  enable  him  to 
purchase  the  greedy  voters,  and  to  get  them  to  vote  for  the 
respondent,  is  given  to  him  through  the  hands,  he  says,  it  is 
true,  of  Englehart ; but  this,  as  it  seems  to  me,  is  of  little 
consequence,  for  the  natural  presumption  is,  that  the  money 
was  not  Englehart ’s,  but  that  it  was  furnished  like  all  the 
other  sums,  by  persons  there  for  that  purpose,  on  behalf  of 
the  respondent ; and  surely  the  respondent  should  reason- 
ably be  held  responsible  for  what  was  done  in  his  interest, 
at  his  own  head-quarters,  the  business  transacted  at  which 
he  should  have  been  able  to  keep  under  his  complete  control. 

Then  it  appears  that  all  the  books  of  the  respondent’s 
agents,  containing  entries  of  the  results  of  their  canvass- 
ing,  and  of  the  moneys  disbursed  by  them,  were  all 
destroyed  as  soon  as  the  election  was  over.  None  at  least 
are  forthcoming.  Magee  burned  his,  Smallman  destroyed 
his,  and  Dixon  cannot  find  his.  Nay,  even  the  work  at 
which  the  respondent  employed  ten  clerks  for  three  weeks, 
at  his  headquarters,  is  destroyed,  or  withheld. 

This  destruction  of  the  books  is  a fact  which  is  open  to 
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the  gravest  suspicion,  and  would  warrant  inferences  most 
unfavourable  to  the  respondent.  Indeed,  it  seems  fairly  to 
justify  the  conclusion  that  an  honest  election  was  not  in 
the  contemplation  of  anyone. 

Now,  if  Smallman  and  Reaves  had  themselves  advanced 
all  the  moneys,  without  the  aid  of  Harris,  and  if  upon  an 
account  having  been  taken  between  them  and  the  respond- 
ent of  their  partnership  dealings,  they  had  made  a claim 
for  these  moneys  as  disbursed  by  them  on  account  of  the 
respondent  at  his  instance  out  of  his  interest  and  share  in 
the  partnership  moneys  under  their  control,  the  respondent, 
upon  the  evidence  of  agency  established  here,  would  have 
found  it  difficult,  as  it  seems  to  me,  to  have  contested  their 
claim. 

Nay,  if  Mr.  Harris  himself,  who,  as  appears,  was  indebt- 
ed to  the  respondent  in  the  sum  of  $10,000,  had  claimed  a 
set-off  against  this  sum  for  the  moneys  paid  by  him  to 
Smallman  and  Reaves,  as  having  been  paid  to  them  as 
respondent’s  agents  for  the  purposes  of  his  election,  it 
appears  to  me  that  upon  the  evidence  of  the  agency  of 
Smallman  and  Reaves,  which  is  established  here,  the 
respondent  would  have  found  it  difficult  to  have  resisted 
that  demand.  And  if  these  claims  could  have  been  suc- 
cessfully asserted,  although  in  the  turn  which  things  have 
taken  they  are  not  now  asserted,  still  if  they  might  have 
prevailed  if  they  had  been  asserted,  seeing  that  their  non- 
assertion may  be  solely  for  the  protection  of  the  respondent 
in  this  contest,  it  certainly  appears  to  me  that  we  should 
hold  that  the  proper  inference  to  draw  from  the  evidence 
is,  that  the  moneys  were  in  truth  the  respondent’s  moneys, 
notwithstanding  that  Harris  says  that  he  has  no  claim  on 
respondent  for  any  of  the  money  which  he  advanced,  and 
notwithstanding  the  statement  of  the  respondent  that  he 
feels  no  obligation  and  has  no  intention  of  p/aying  Harris 
back  any  money  he  has  advanced. 

As  to  obligation,  there  may  be  no  legal  one,  and  indeed 
as  to  paying  back  there  may  be  no  necessity,  and  as  to 
respondent’s  intention,  that  is  a thing  which  he  may  have 
60 — VOL.  XXIV  C.P. 
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changed  since  he  gave  his  evidence;  or  which,  if  not  already 
changed,  from  a sense  of  moral  obligation,  he  would  most 
probably  find  it  desirable  or  necessary  that  he  should 
change  in  deference  to  the  moral  sense  of  the  community, 
in  case  he  should  come  forward  again  as  a candidate  for 
the  suffrages  of  the  constituency. 

If,  therefore,  the  evidence,  irrespective  of  that  of  Harris, 
would  warrant,  as  I think  it  does,  the  inference  that  the 
moneys  expended  were  the  moneys  of  the  respondent,  pro- 
vided in  the  round-about  manner  in  which  they  were  pro- 
vided, for  the  purpose  of  endeavoring  to  avoid  detection,  I 
think  it  would  be  but  reasonable,  and  in  the  interest  of 
morality,  to  draw  that  inference ; and  if  the  question 
necessary  to  be  decided  now  was  whether  or  not  this  was 
the  real  state  of  the  case,  I should  feel,  I repeat  it,  a very 
great  difficulty,  indeed  I may  say  an  insurmountable  diffi- 
culty, in  arriving,  as  a juror,  at  any  other  conclusion  than 
that  it  was ; but  fortunately  it  is  not  necessary  for  me  to 
solve  this  difficulty,  for  to  affect  the  respondent  personally  it 
is  sufficient,  in  my  opinion,  if  it  be  established  to  our 
satisfaction  that  general  bribery  was  committed  by  his 
agents  with  his  knowledge  and  consent,  although  it  be 
literally  true  that  he  was  ignorant  of,  and  perhaps  studi- 
ously kept  in  ignorance  of,  each  and  every  particular  in- 
stance of  bribery  committed  by  them. 

In  the  Salford  case,  1 O’M.  & H.  138,  Martin,  R,  says  ; 
“ If  the  bribes  were  given  with  the  privity  of  the  member, 
* * it  would  be  the  same  thing  as  the  member  himself 

bribing.”  And  at  page  139,  he  says  that  if  it  can  be  proved 
that  there  were  a great  number  of  acts  of  bribery  done, 
so  as  to  induce  one  to  come  to  the  conclusion  that  in 
point  of  fact  they  were  paid  with  the  privity  of  the 
member,  hanging  back  and  avoiding  taking  any  part  in 
them  in  order  that  the  bribes  might  be  given,  that  will 
affect  personally  the  parly  so  acting. 

Now  the  simple  question  being,  whether  or  not  bribery 
was  committed  by  the  respondent’s  agents  with  his  know- 
ledge and  consent,  that  question  must  be  determined  as. 
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well  by  inferences  drawn  from  facts  actually  established 
affirmatively,  as  from  the  destruction  or  withholding  of 
evidence  which  ought  to  be  in  the  respondent’s  possession, 
and  which  ought  to  have  been,  but  was  not,  produced  by 
him ; and  the  only  natural  and  rational  inferences  to  be 
drawn  from  the  evidence  in  this  case  (and  these  inferences 
come  with  such  strong  presumption  as,  to  my  mind,  to  be 
incontrovertible),  appear  to  me  to  be  : 

1.  That  throughout  the  contest  the  agents  of  the  respon- 
dent, acting  on  his  behalf  in  promoting  his  election,  were 
impressed  with  a strong  conviction  that  in  order  to  ensure 
the  respondent’s  election  it  would  be  necessary  to  expend 
a very  considerable  sum  of  money  in  bribing  some  voters 
to  vote  for  respondent,  and  in  bribing  others  not  to  vote 
for  his  opponent ; and  that  the  respondent  himself  was  im- 
pressed with  the  same  conviction. 

2.  That,  influenced  by  the  pressure  of  this  conviction, 
dozens  of  those  agents  of  the  respondent  did  commit  acts 
of  bribery  upon  a very  extensive  scale,  with  the  knowledge 
and  consent  of  the  respondent,  for  the  purpose  of  promo- 
ting his  election,  although  the  respondent  may  have  been, 
and  very  probably  was,  kept  in  ignorance  of  each  single 
particular  instance  of  such  acts  of  bribery.  That  corrup- 
tion should  have  prevailed  and  that  bribery  could  have 
been  committed  upon  the  extensive  scale,  and  in  the  open 
manner  which  the  evidence  discloses  throughout  the  whole 
contest,  and  that  the  moneys  with  which  this  bribery  and 
corruption  were  consummated  should  have  been  almost  all 
disbursed  at  the  respondent’s  own  headquarters,  and  that 
he  should  have  been  constantly  in  and  out  at  these  head- 
quarters and  canvassing,  as  he  says,  throughout  the  city 
night  and  day,  and  be  ignorant  that  acts  of  bribery  in  his 
interest — acts  from  which  he  alone  could  derive  any  benefit 
— were  being  constantly  committed  by  his  agents,  is,  to  my 
mind,  utterly  incredible.  I do  not  seek  for  an}^  reported 
case  to  support  the  principle  upon  which  I proceed.  It 
requires  only  the  honest  application  of  the  common  sense 
of  a conscientious  juror,  to  lead  me  to  a conclusion  upon 
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the  matters  submitted  to  me  in  this  case.  I can  as  readily 
believe  it  possible  for  the  respondent  to  have  been  immersed 
in  the  lake  and  to  be  taken  out  dry,  as  that  the  acts  of 
bribery  which  the  evidence  discloses  to  have  been  commit- 
ted on  his  behalf,  almost  under  his  eyes,  in  his  daily  path, 
with  means  of  corruption  proceeding  from  his  own  head- 
quarters, and  from  the  hands  of  his  confidential  agents 
there,  could  have  been  committed  otherwise  than  with  his 
knowledge  and  consent. 

I must  yield  to  the  only  natural,  rational,  and  irresistible 
inference  which  the  facts  established  do,  in  my  judgment, 
warrant. 

Indeed,  if  the  respondent  could  be  declared  not  to  be 
personally  affected  by  the  acts  of  corruption  which  have 
been  established  in  this  case,  the  Act  of  Parliament  would 
be  a dead  letter,  and  the  courts  of  justice  would  be  utter- 
ly powerless  to  correct  or  check  this  monstrous  evil. 

As  the  whole  case  is  now  before  us,  and  the  judgment 
to  be  pronounced  is  such  as  in  law  and  in  fact  should  have 
been  delivered  by  the  learned  Chief  Justice  at  the  trial, 
that  judgment  in  my  opinion  should  be  that  a certificate 
should  be  transmitted,  as  the  act  directs,  to  the  effect  and 
in  substance  as  follows,  namely: 

1.  That  the  said  John  Walker  was  not  duly  returned  and 
elected  at  the  late  election  of  the  city  of  London,  to  repre- 
sent the  said  city  as  a member  of  the  House  of  Commons. 

2.  That  the  election  of  the  said  John  Walker  was,  and 
is  declared  to  have  been,  void,  by  reason  of  divers  acts  of 
bribery  committed  by  the  said  John  Walker  by  and 
through  his  agents  at  the  said  election,  and  with  his  know- 
ledge and  consent. 

3.  That  the  said  John  Walker  did  use  and  employ 
means  of  corruption  at  the  said  election  to  procure  his 
election,  by  his  agents  authorized  by  him  to  procure  his 
election  at  the  said  election  giving  divers  sums  of  money, 
with  the  knowledge  and  consent  of  him  the  said  John 
Walker,  to  divers  electors  at  the  said  election,  with  intent 
to  corrupt  and  bribe  such  electors  respectively  to  vote  for 
the  said  John  Walker  at  the  said  election. 
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4.  That  corrupt  practices  have  been  proved  to  have  been 
committed  by  and  with  the  knowledge  and  consent  of  the 
said  John  Walker  at  the  said  election,  which  corrupt 
practices  consisted  in  the  bribing  of  divers  electors  at  the 
said  election  by  the  agents  of  the  said  John  Walker,  with 
his  knowledge  and  consent,  to  vote  for  him  the  said  John 
Walker  at  said  election. 

5.  That  Dr.  Daniel  Hagarty,  Henry  C.  Greene,  Freder- 
ick A.  Fitzgerald,  John  Campbell,  Joseph  Broadbent,  James 
Fitzgerald,  John  Doyle,  Robert  Henderson,  George  Hiscox, 
Marvin  Knowlton,  William  J.  Thompson,  John  S.  Robin- 
son, Philip  Cook,  John  J.  Magee,  Thomas  H.  S mailman, 
George  Reaves,  and  Edward  Harris,  have  been  proved  to 
have  been  guilty  of  corrupt  practices;  and  further,  that 
corrupt  practices  have  extensively  prevailed  at  the  said 
election. 

And  the  Court  doth  order  that  the  said  John  Walker  do 
pay  to  the  petitioner  all  the  costs  of  the  said  trial,  and  of 
his  own  appeal  ; and  that  Pritchard’s  deposit  be  returned 
to  him,  and  that  each  party  pay  his  own  costs  of  his  Pritch- 
ard’s appeal. 

I have  only  a word  to  add  with  reference  to  the  finding 
of  the  learned  Chief  Justice.  In  his  judgment  given  at 
the  trial,  he  says  : Actual  ignorance  of  the  prevalence  of 

bribery  in  this  case  can  only  be  preserved  by  a wilful  and 
determined  resolution  to  be  and  remain  ignorant ; by  a stu- 
dious and  systematic  refusal  to  listen  to  anything  he  hears 
as  to  the  expenses  of  the  election ; by  insisting  upon  the 
subject  being  always  a forbidden  subject  of  discussion ; by 
shrinking  from  it,  and  averting  the  eyes  from  it  whenever 
it  appeared  to  be  coming  to  the  light ; and  by  a tacit,  if  not 
an  express  understanding  between  all  the  instruments  of 
corruption,  that  the  party  chiefly  interested  should  be  kept 
in  ignorance  of  the  wickedness  that  was  being  daily  prac- 
ticed. I am  compelled  to  conclude  that  only  b}^  the  most 
rigid  adherence  to  such  a stringent  system  could  the 
respondent  be  able,  with  literal  truth,  to  make  the  state- 
ment of  innocence  that  he  has  made  before  me.” 
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Now,  I confess  that  this  finding  (with  which,  in  so  far 
as  it  suggests  what  must  have  taken  place  at  this  election 
no  one  can.  I think,  find  fault)  does  appear  to  me  to  be 
condemnatory  of  the  respondent.  Indeed,  I do  not  think 
that  this  conclusion  of  the  learned  Chief  Justice  differs 
much  from  that  which  I have  myself  already  arrived  at — 
namely,  that  the  pre-arrangement  or  understanding,  tacit 
or  express,  between  the  parties  was,  that  the  respondent 
should  be  kept  in  ignorance  of  the  particular,  separate,  and 
distinct  acts  of  bribery  commitfed,  while  he  was  aware,  as 
he  could  not  but  be  upon  any  rational  principle,  that  cor- 
ruption and  wickedness  upon  a most  extensive  scale  were 
being  daily  practised  around  him,  on  his  behalf,  and  in  his 
sole  interest. 

If  we  assume  an  understanding  that  a party  should  be 
kept  in  ignorance  by  his  agents  of  wickedness  that  was 
being  daily  practised  by  them,  that  seems  to  imply  a 
knowledge  of  the  fact  of  the  vnckedness  being  'practised , 
and  of  its  character,  although  the  party  should  be  kept  in 
ignorance  of  the  particular  acts ; and  in  the  case  of  such 
an  understanding  being  arrived  at,  the  principal  must,  as 
it  seems  to  me,  assume  the  responsibility  of  ail  the  acts  of 
his  agents,  whatever  they  may  be,  the  very  compact  that 
he  shall  be  kept  in  ignorance  implying  an  authority  to 
commit  the  offence  in  the  abstract,  conditional  upon  the 
agent  keeping  the  principal  in  ignorance  of  the  particular 
instances. 

Hagarty,  C.  J. — I may  assume  the  matter  to  be  before 
us  in  a position  similar  to  that  of  a case  tried  at  Nisi  Prius 
by  a Judge  without  a Jury.  The  Court  may  pronounce 
such  judgment  on  the  law  and  evidence  as  they  think 
right,  and  the  Judge  who  tried  the  case  appears  to  stand 
in  the  same  position  as  the  members  of  the  Court  who  hear 
it  for  the  first  time  in  term. 

I stated  at  the  trial  as  follows  : With  a larger  measure 

of  doubt  and  hesitation  than  I remember  to  have  troubled 
me  during  a long  legal  life,  I have  come  to  the  conclusion 
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not  to  report  the  respondent  as  personally  guilty  of  the 
abominable  and  shameless  conduct  that  has  disgraced  the 
last  election  for  this  city.”  I also  stated  that  “ actual 
ignorance  of  the  prevalence  of  bribery  can  only  be  pre- 
served by  a wilful  and  determined  resolution  to  be  and  to 
remain  ignorant.”' 

Since  the  trial  I have  had  the  advantage  of  hearing  a 
very  full  and  able  argument  of  the  case  by  eminent  counsel, 
and  have  also  devoted  a large  portion  of  my  own  time  to 
an  examination  of  the  authorities,  and  the  legal  aspect  and 
bearing  of  the  evidence,  and  I have  also  had  the  benefit  of 
a most  searching  analysis  of  the  evidence  prepared  by  my 
brother  G Wynne. 

I must  shortly  glance  at  the  Statute  law.  The  Contro- 
verted Elections  Act  directs  the  Judge  to  report  whether 
any  corrupt  practice  was  proved  to  have  been  committed 
with  the  knowledge  and  consent  of  respondent.  But  if 
such  report  be  unfavourable  to  him  the  statute  provides 
no  personal  disqualification,  nor  does  it  in  terms  declare 
for  what  cause  an  election  shall  be  avoided. 

The  only  guide  we  have  on  that  head  would  seem  to  be 
the  common  law  of  Parliament  and  sec.  18  of  the  Election 
Act,  36  Vic.  ch.  27  : “ No  candidate  at  any  election  shall 
directly  or  indirectly,  employ  any  means  of  corruption  by 
giving  any  sum  of  money,”  &c.  “ And  if  any  representative 
returned  to  the  House  of  Commons,  is  proved  guilty  before 
the  proper  tribunal  of  using  any  of  the  above  means  to  pro- 
cure his  election,  his  election  shall  be  thereby  declared 
void,  and  he  shall  be  incapable  of  being  a candidate  or 
being  elected  or  returned  during  that  Parliament.” 

This  clause  is  copied  from  the  Consol.  Stat.,  C.,  ch.  6,  sec- 
82,  which  again  is  taken,  in  substance,  from  12  Vic.  ch.  27, 
sec.  54.  Thus  for  nearly  twenty-five  years  it  has  been  the 
law  in  force. 

The  49  Geo.  III.  ch.  118,  (Imperial),  says,  that  if  any  per- 
son, either  by  himself  or  by  any  other  person  for  or  on  his 
behalf,  give,  or  cause  to  be  given,  directly  or  indirectly,  &c. 

5 & 6 Vic.  ch.  102,  sec.  22,  as  to  treating,  says,  that  every 
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candidate  who  shall,  by  himself  or  by  or  with  any  person 
or  in  any  manner,  directly  or  indirectly,  give,  &c. 

The  Imperial  Statute  of  1854, 17  & 18  Vic.,  ch.  102,  sec.  2, 
says  : “ Every  person  who  shall  directly  or  indirectly,  by 
himself,  or  by  any  other  person  on  his  behalf,  give,”  &c., 
<£  shall  be  guilty  of  bribery.” 

Sec.  36  says : “ If  any  candidate  * * shall  be  declared 
by  any  election  committee  guilty,  by  himself  or  his  agents, 
of  bribery,  * * such  candidate  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  such  county,  city,  or 
borough  during  the  Parliament  then  in  existence.” 

I am  of  opinion  that  a candidate  conies  within  the  dis- 
qualifying provisions  of  our  statute  of  1873,  if  it  be  proved 
that  his  agents,  to  whom  the  conduct  of  his  election  had 
been  committed,  were,  with  his  knowledge  and  consent, 
bribing  persons  to  vote  for  him — that  in  such  case  he  is  to 
be  held  to  be  using  means  of  corruption  to  procure  his 
election. 

Bribery  by  his  agents  without  his  knowledge  and  con- 
sent does  not,  I consider,  bring  him  within  the  clause. 

I also  think  that  if  he  be  aware  that  his  agents  are  so 
bribing,  his  assent  thereto  must  be  assumed  from  his  non- 
interference or  objection,  he  having  the  opportunity  so  to 
do. 

I also  think  that  it  is  unimportant  whether  the  money  so 
used  in  bribery  be  supplied  by  him  or  on  his  credit,  or  be 
wholly  supplied  by  the  agents  themselves,  or  by  others. 

1 am  also  of  opinion  that  it  is  not  necessary  to  connect, 
the  candidate  with  any  particular  act  of  bribery  or  to  prove 
his  knowledge  thereof.  This  would  probably  be  necessary 
if  he  were  indicted  for  bribery.  To  come  within  our 
Statute  I hold  it  sufficient  to  shew  a knowledge  of  and 
assent  to  the  fact  that  the  agents  were  using  and  prac- 
tising bribery  to  procure  his  election. 

A candidate  may,  without  much  difficulty,  keep  himself 
clear  of  connection  with  any  particular  case  or  individual 
— he  may  leave  all  the  dealings  with  corrupt  voters  to 
equally  corrupt  agents,  and  may  be  able,  at  any  time,  to 
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declare  on  oath,  that  he  was  wholly  ignorant  of  any  act  of 
bribery  or  corruption  altogether. 

But  when  he  is  shewn  to  be  aware  that  corrupt  means 
are  being  used  by  his  agents  to  procure  his  election,  he  is 
then,  I have  no  doubt,  in  the  words  of  the  clause,  “using 
those  means  to  procure  his  election.” 

According  to  the  usual  principle  on  which  we  construe 
Statutes,  I think  we  cannot  hesitate  to  say  that  its  lan- 
guage fully  warrants  this  interpretation. 

That  the  election  was  void  in  consequence  of  bribery  by 
agents,  admits  of  no  question  ; nor  that  the  persons  found 
to  have  bribed,  were  agents  for  whose  acts  the  respondent 
must  answer. 

The  appeal  of  the  respondent  may  be  at  once  dismissed. 

For  the  petitioner  it  was  strongly  urged  that  if  he  were 
ignorant  of  the  practice  of  bribery,  he  was  wilfully  and 
purposely  ignorant ; and  that  wilful  blindness  amounts  in 
law  to  notice. 

The  subject  of  notice,  actual  and  constructive,  is  dis- 
cussed in  Kerr  on  Fraud,  177,  and  some  excellent  remarks 
are  cited  from  American  authorities,  in  addition  to  copious 
references  to  our  own  cases. 

Sugden  on  Vendors  and  Purchasers,  14th  ed.,  755,  fully 
discusses  the  doctrine  : “ Constructive  notice,  in  its  nature, 
is  no  more  than  evidence  of  notice,  the  presumptions  of  which 
are  so  violent,  that  the  Court  will  not  allow  even  of  its 
being  controverted.” 

In  Whitbread  v.  Jordan,  1 Y.  & C.  303,  Alderson,  B.,  says, 
at  page  328,  “ When  a party,  having  knowledge  of  such  facts 
as  would  lead  any  honest  man,  using  ordinary  caution,  to 
make  further  enquiries,  does  not  make,  but  on  the  contrary 
studiously  avoids  making  such  obvious  enquiries,  he  must 
be  taken  to  have  notice  of  those  facts  which,  if  he  had  used 
such  ordinary  diligence,  he  would  readily  have  ascertained. 
He  is  not,  indeed,  bound  to  use  extraordinary  circumspec- 
tion ; nor,  on  the  other  hand,  do  I apprehend  it  to  be  neces- 
sary to  make  out  express  fraud  on  his  part.  If  he  be  grossly 
negligent  in  omitting  to  inquire,  it  is  at  all  events  quite 
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sufficient  to  fix  him  with  notice.  * * Upon  the  whole 

I think  this  is  such  gross  negligence  as  would  be  a cloak 
for  fraud,  if  permitted.” 

Commenting  on  this  case,  Lord  Lyndhurst,  C.,  says,  in 
Jones  v.  Smith  , 1 Phil.  244,  at  p.  255,  “ In  short,  there  was 
wilful  blindness.  That  was  evidently  the  impression  on 
the  mind  of  the  learned  Judge,  but  he  said  tt  at  even  if  it 
were  not  so,  the  facts  of  the  case  were  such  as  to  amount 
to  negligence  of  so  gross  a nature  that  it  wordd  be  a cloak 
to  fraud  if  permitted.” 

Lord  St.  Leonards  considers  the  decision  in  Whitbread 
v.  Jordan  to  have  gone  too  far  on  the  facts. 

In  the  often  cited  case  of  Kennedy  v.  Green,  3 M.  & K. 
697,  Lord  Brougham,  C.,  says,  at  p.  709,  “ The  doctrine  of 
constructive  notice  depends  upon  two  considerations  ; first, 
that  certain  things  existing  in  the  relation  or  the  conduct  of 
parties,  or  in  the  case  between  them,  beget  a presumption 
so  strong  of  actual  knowledge  that  the  law  holds  the 
knowledge  to  exist,  because  it  is  highly  improbable  it 
should  not ; and  next,  that  policy,  and  the  safety  of  the 
public,  forbids  a person  to  deny  knowledge  while  he  is  so 
dealing  as  to  keep  himself  ignorant,  or  so  as  that  he  may 
keep  himself  ignorant,  and  yet  all  the  while  let  his  agent 
know  and  himself  perhaps  profit  by  that  knowledge.  In 
such  a case  it  would  be  most  iniquitous  and  most  dangerous, 
and  give  shelter  and  encouragement  to  all  kinds  of  fraud, 
were  the  law  not  to  consider  the  knowledge  of  one  as 
common  to  both,  whether  it  be  so  in  fact  or  not.” 

It  must  of  course  be  borne  in  mind,  in  referring  to  this 
doctrine,  the  difference  between  fixing  a man  with  notice 
to  deprive  him  of  the  protection  awarded  to  a purchaser 
without  notice,  and  rendering  him  liable  to  some  personal 
disqualification. 

In  Bayntun  v.  Cattle , 1 M.  & Rob.  265,  the  candidate 
sued  Ms  election  agent  to  recover  back  moneys.  The  agent 
shewed  various  payments  to  a large  amount  for  conveyance 
of  voters,  and  payments  to  voters,  under  the  guise  of 
Christmas  boxe The  defence  was,  that  the  candidate 
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knew  of  these  payments  and  assented  to  them,  and  certain 
expressions  of  his  to  the  effect  that  his  agent  was  too  nig- 
gardly were  proved,  and  that  he  wished  the  election 
carried  on  with  more  spirit  and  expense,  and  that  he 
wanted  to  be  at  the  head  of  the  poll,  cost  what  it  would. 

Alderson,  B.,  said  to  the  jury,  at  p.  268,  “ Looking  to  all 
the  facts  of  the  case, — the  letters  written  by  the  plaintiff,” 
(the  contents  do  not  appear)  “ and  the  expressions  used  by 
him  during  the  election, — you  are  to  say  whether  the  plaintiff 
did  or  did  not  know  that  these  illegal  practices  were 
resorted  to  for  the  purpose  of  carrying  his  election;  or 
whether  he  did  or  did  not  subsequently  assent  to  them 
when  brought  under  his  observation,  for  such  subsequent 
assent  would  be  equal  to  a ratification  of  the  whole  pro- 
ceeding. If  this  should  be  your  opinion  your  verdict  must 
be  for  the  defendant,  otherwise  for  the  plaintiff1.” 

Felton  v.  JEastliope,  in  the  sittings  after  Trinity  term, 
1822,  before  Abbott,  C.  J.,  is  not  reported  that  I can  find. 
It  is  cited  in  Rogers  11th  ed.,  p.  864  as  copied  from  MS.  notes 
of  counsel,  and  also  in  the  Bunoarvan  case,  2 P.  R.  & B.  330. 
This  extract  is  given  : “It  was  perfectly  true,  if  an  agent 
who  may  be  employed  for  various  purposes,  to  canvass,  &c., 
does,  without  the  knowledge,  privity,  or  approbation  of  the 
principal,  promise  a sum  of  money,  the  principal  is  not 
liable  to  be  sued  under  this  Act  for  the  penalty.  No  person 
is  liable  to  be  sued  for  that  penalty,  unless  that  which  was 
improperly  done  was  done  by  his  authority.  If  an  agent 
bribes  voters,  with  or  without  the  knowledge  and  direction 
of  the  principal,  it  will  void  the  election  ; the  principal 
is  to  that  extent  liable,  but  not  so  in  an  action  of  this  sort. 
It  must  be  proved  to  be  done  with  the  knowledge  and 
authority  of  the  principal.” 

M e have  references  to  several  cases  in  which  it  appears 
to  have  been  left  to  the  jury  to  find  whether  acts  of  bri- 
bery, &c.,  had  been  committed  with  the  knowledge  or 
privity  of  the  candidate.  Unfortunately  we  cannot  find 
any  full  report. 

The  fullest  reference  I have  seen  is  in  the  elaborate 
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judgment  of  Sir  J.  Napier,  Chairman  of  the  Dungarvan 
Election  Committee,  2 P.  R.  & D.  324. 

The  standing  of  the  Chairman,  once  occupying  the  posi- 
tion of  Chancellor  of  Ireland,  and  at  present  a Lord 
Justice  in  Appeal,  lends  great  weight  to  his  opinion. 

The  case  before  him,  however,  was  not  one  like  this,  of 
the  general  effect  of  evidence.  It  was  sought  to  shew  the 
disqualification  of  respondent  in-  consequence  of  something 
done  at  a prior  election.  A petition  was  presented  charg- 
ing him  at  the  first  election  with  bribery,  treating,  &c. 

It  was  charged  that  a corrupt  compromise  was  entered 
into  resulting  in  the  withdrawal  of  the  petition  : that  the 
bribery  and  treating  were  acknowledged  by  respondent, 
and  were  notorious  in  this  borough.  Hardly  any  evidence 
was  offered  as  to  the  specific  acts,  so  far  as  the  report 
shews.  The  judgment  states  that  the  evidence  fails  to 
shew  that  the  acts  proved  were  committed  with  the  privity 
of  respondent,  who,  moreover,  negatived  on  oath  any 
authority,  approval,  adoption,  or  knowledge  of  them. 

In  the  celebrated  Crickdale  case,  with  nil  its  penal 
actions,  the  most  distinguished  members  of  the  bar  were 
concerned,  and  a learned  and  eminent  judge,  Mr.  Justice 
Buller,  presided  on  several  of  the  trials. 

The  issue,  b}^  common  consent,  involved  the  privity  and 
authority  of  the  defendant. 

Mr.  Justice  Buller  puts  to  the  jury  whether  the  person 
who  gave  the  money  in  bribes  was  employed  to  distribute 
it  on  behalf  of  defendant.  This  part  of  the  case,  he  says, 
must  depend  upon  the  defendant’s  own  acts ; and,  again, 
he  says  : “ The  criminal  acts  of  one  man  cannot  affect  an- 
other, unless  he,  by  his  own  act,  approves  of  and  adopts 
them.” 

So  on  another  trial  of  one  of  these  penal  actions,  this, 
most  accurate  and  learned  Judge  says,  that  he  should  state 
the  evidence  to  shew  that  what  was  done  by  the  agent, 
was  done  by  the  consent  and  with  the  knowledge  of  Mr. 
Petrie. 

This  privity,  might  in  many  cases,  be  satisfactorily  col- 
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lected  from  tlie  general  evidence;  but  it  seems  to  be  a mat- 
ter and  conclusion  of  fact  for  the  jury  or  a committee  to 
be  satisfied  of  the  privity  of  the  defendant. 

This  view  of  the  law  is  still  more  forcibly  urged  by  Mr. 
Baron  Perryn,  in  another  of  these  cases.  After  urging 
that  the  offences  should  be  brought  home  to  the  accused, 
he  says  that,  though  the  promises  had  been  made  by  the 
parties  who  acted  as  the  agent,  “ if  Mr.  Petrie  was  ignorant 
that  any  such  promises  had  been  made,  he  was  not  to  be 
made  criminally  answerable  for  the  consequences.” 

He  treats  the  statutable  penalty  as  annexed  to  a crimi- 
nal offence ; and  where  the  statute  speaks  of  bribery"  by  a 
candidate,  or  any  person  employed  by*  him,  this  is  to  be 
taken  to  mean  a person  acting  on  his  behalf  with  his  con- 
sent, connivance,  or  knowledge,  in  the  commission  of  the 
offence.  This  leaves  the  offence  exactly  as  it  stood  at 
common  law*.  He  then  cites  Felton  v.  Easthope,  already* 
noticed.  He  also  cites  Bayntun  v.  Cattle,  also  noticed 
before. 

He  proceeds : “ In  the  enquiries  before  committees,  the 
general  evidence  on  the  whole  case  frequently  raised  an 
inference  of  privity  or  connivance  on  the  part  of  the  can- 
didate, which  w*as  not  repelled  by  positive  contradiction ; 
but  the  practice  of  committees  does  not  seem  to  have  been 
regulated  by  any  deliberate  and  settled  view  as  to  the 
true  and  uniform  construction  of  the  law*.” 

As  to  the  w*ord  “ knowingly,”  he  says  : “It  implies  a full,  a 
guilty  knowdedge  of  the  offence.”  This  remark  is  made  in 
the  introduction  of  this  word  in  5 & 6 Vie.  ch.  102,  sec. 
22,  as  to  corrupt  treating,  “knowingly*  allow  to  be  given  or 
provided.” 

“The  word  would  seem  to  make  it  necessary*  that 
the  candidate  should  be  privy*  to  the  unlawful  act  and 
the  corrupt  purpose.” 

On  this,  as  to  corrupt  treating,  he  proceeds  : “ The  ques- 
tion is  simply  and  exclusively*  one  of  personal  disqualifica- 
tion, and  nothing  else ; and  therefore  it  is  to  be  dealt  wTith, 
and  the  case  of  the  accuser  made  out,  as  if  w*e  were  pro- 
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ceeding  on  an  indictment  against  the  sitting  member  for 
an  offence  against  the  statute.” 

After  commenting  on  the  evidence,  and  pointing  out  its 
insufficiency,  he  says : “ The  sitting  member  has,  in  addi- 
tion, by  his  own  denial  on  oath,  disconnected  himself  from 
any  guilty  or  other  participation  in  the  offences  charged 
against  him.” 

On  the  case,  as  it  reads  in  the  report,  it  is  difficult  to 
understand  how  any  sufficient  case  was  made  against  the 
sitting  member. 

The  cases  cited  by  Sir  J.  Napier  are  said  to  be  very 
fully  reported  in  a book  called  “The  Orickdale  Case,”  or 
“Petrie’s  Cricklade  Case,”  Petrie  1,  Orme  218,  not  available 
to  us  at  present. 

I have  traced  some  of  these  cases,  such  as  Petre  v.  Graft , 
4 East  433;  Lord  Porchester  v.  Petrie , 3 Doug.  261;  but 
unfortunately,  they  are  on  collateral  points,  such  as  change 
venue,  &c. 

Hughes  v.  Marshall,  2 C.  k J.  118,  may  also  be  referred 
to. 

Great  stress  was  laid  on  the  argument  as  to  this  being 
a penal  proceeding,  and  therefore  requiring  great  strictness 
of  proof. 

I think  that  this  proposition  may  (but  merely  for  the 
purposes  of  the  argument)  be  conceded  ; and  that  we  may 
assume  the  case  to  be  before  us,  as  suggested  by  Sir  J. 
Napier,  “ as  an  indictment  against  the  sitting  member  for 
an  offence  against  the  Statute.” 

We  may  suppose  it  to  be  enacted  to  be  an  offence,  if  a 
eandidate  knowingly  allowed,  or  was  cognizant  of  bribery 
being  practised  by  his  agents  to  procure  his  election ; not 
rendering  it  necessary  to  prove  knowledge  of  any  specific 
act,  but  merely  of  bribery  being  practised.  Then,  if  we 
treat  the  evidence  before  us  as  urged  in  support  of  an  in- 
dictment on  such  an  enactment,  we  give  the  respondent 
the  fullest  benefit  of  this  argument. 

I am  willing  so  to  judge  the  case. 

Then,  on  proof  of  all  the  facts  in  evidence  before  us, 
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should  an  unprejudiced  jury  properly  find  a guilty  know- 
ledge ? 

Apart  from  the  oath  of  the  respondent,  what  is  the 
proper  conclusion  from  these  facts  ? 

On  the  best  consideration  I can  give  the  case,  I am  now 
of  opinion  with  my  learned  brothers,  that  but  one  conclu- 
sion is  sound.  Then  is  the  oath  of  respondent  necessarily 
to  exonerate  him  ? If  I answer  yes,  then  the  result  must 
be,  that  notwithstanding  any  overwhelming  mass  of  testi- 
mony, pointing  with  vehement  force  to  the  conclusion  of 
knowledge,  the  expurgatory  oath  must  always  be  accepted. 

It  was  pressed  upon  me  at  the  trial,  and  repeated  on  the 
appeal,  that,  there  being  no  direct  affirmative  evidence  of 
guilty  knowledge,  the  oath  should  prevail. 

If  it  be  so,  then  no  man  could  ever  be  convicted  on  cir- 
cumstantial evidence,  if  he  be  a competent  witness,  and 
swears  to  his  own  innocence. 

It  is  a waste  of  time  to  prove  from  authority  that  in  all 
cases  of  crime,  from  the  highest  to  the  lowest,  convictions 
are  constantly  obtained  on  proof  of  facts  from  which  the 
legal  presumption  of  guilt  arises.  Murder,  arson,  and  the 
whole  catalogue  of  crimes  may  be  instanced. 

In  the  cases  depending  on  guilty  knowledge,  the  evidence 
is  generally  circumstantial  only  ; such  as  knowingly  receiving 
stolen  goods,  the  unlawful  possession  of  coining  materials, 
and  such  cases  ; cases  under  the  licensing  statutes,  as  to 
incurring  penalties  for  knowdngly  allowing  or  doing  certain 
prohibited  acts. 

The  subject  is  minutely  discussed  at  length  in  such  books 
as  Wills  on  Circumstantial  Evidence  ; Best  on  Presumptions, 
and  Taylor  on  Evidence. 

As  is  well  remarked  by  the  last  writer,  bth  ed.,  vol.  i.,  p. 
83  : “ Admitting  that  the  facts  sworn  to  are  satisfactorily 
proved,  a further  and  a higher  difficult  duty  still  remains  for  the 
jury  to  perform.  They  must  decide,  not  whether  these  facts 
are  consistent  with  the  prisoner’s  guilt,  but  whether  they  are 
inconsistent  with  any  other  rational  conclusion  ; for  it  is  only 
on  this  last  hypothesis  that  they  can  safely  convict  the 
accused.” 
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I understand  my  learned  brothers  to  hold  that  the  mass  of 
evidence  here  given  is  inconsistent  with  any  other  rational 
conclusion  than  that  of  guilty  knowledge  and  consent. 

My  brother  Gwynne  has  dissected  and  analyzed  the  evi- 
dence with  a most  convincing  result. 

I feel  bound  to  agree  with  him,  that  if  such  an  extraordi- 
nary chain  of  circumstances  be  insufficient  to  fasten  know- 
ledge upon  the  respondent,  we  must  lay  it  down  as  our  view 
of  the  law  that  knowledge  must  never,  and  can  never  be 
inferred,  except  on  direct  affirmative  proof. 

No  human  tribunals  are  infallible.  They  can  only  judge 
by  what  they  find  after  full  consideration  to  be  the  natural 
and  reasonable  result,  according  to  all  experience,  of  the 
facts  before  them — what  has  been  called  the  known  and 
experienced  connection  subsisting  between  collateral  facts  or 
circumstances  satisfactorily  proved,  and  the  fact  in  contro- 
versy. 

If  our  judgment  be  wrong,  the  respondent  may  truly  be 
said  to  be  the  most  unfortunate  of  men,  as  being  the  inno- 
cent victim  of  an  extraordinary  chain  of  circumstantial  evi- 
dence, so  complete,  and  so  fatally  binding  in  its  complete- 
ness, as  to  compel  conviction  from  Judges  who  strive  to  be 
faithful  to  the  practice  and  traditions  of  their  order,  in  always 
leaning  to  the  side  of  mercy,  and  to  the  protection  of  the 
accused,  whenever  the  scale  of  justice  approaches  to  a 
balance. 

Galt,  J. — By  sec.  18  of  36  Vic.,  ch.  27,  it  is  enacted  : 
“ No  candidate  at  any  election  shall  directly  or  indirectly, 
employ  any  means  of  corruption  by  giving  any  sum  of  money,” 
&c.,  “norshall  he,  either  by  himself,  or  his  authorized  agent  for 
that  purpose, threaten  any  elector  with  losing  any  office, salary, 
income,  or  advantage,  with  the  intent  to  corrupt  or  bribe  any 
elector  to  vote  for  such  candidate  or  to  keep  back  any  elector 
from  voting  for  any  other  candidate  ; nor  shall  he  open  and 
support  or  cause  to  be  opened  and  supported  at  his  costs  and 
charges,  any  house  of  public  entertainment  for  the  accom- 
modation of  the  electors ; and  if  any  representative  returned 
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to  the  House  of  Commons,  is  proved  guilty  before  the  proper 
tribunal,  of  using  any  of  the  above  means  to  procure  his 
election,  his  election  shall  be  thereby  declared  void  and  he 
shall  be  incapable  of  being  a candidate,  or  being  elected  or 
returned  during  that  Parliament.” 

By  the  63rd  sec.  of  3T  Vic.,  ch.  10,  the  35th  sec.  of  that 
Act  is  made  applicable  to  all  proceedings  upon  election 
petitions,  under  the  Controverted  Elections  Act,  1873. 

Sec.  35  provides  that  an  appeal  from  the  decision  of  the 
Judge  who  tried  the  case  shall  be  heard  and  determined  by 
the  full  Court  of  which  the  Judge  who  tried  the  case  is  a 
member;  “and  such  judgment  shall  be  pronounced  both  upon 
questions  of  law  and  of  fact  as  should  in  the  opinion  of  the  said 
Court  have  been  delivered- by  the  said  Judge  ; and  the  Court 
may  make  such  order  as  to  the  return  of  the  said  deposit 
and  as  to  the  costs  of  the  said  appeal,  as  it  may  think  just ; 
and  the  registrar,  clerk,  or  other  proper  officer  of  the  said 
Court  shall  thereupon  certify  to  the  Speaker  the  judgment 
and  decision  of  the  said  Court  upon  the  several  questions  and 
matters  of  fact  as  well  as  of  law  upon  which  the  Judge 
might  otherwise  have  determined  or  certified  his  decision  in 
pursuance  of  this  Act,  in  the  same  manner  as  the  Judge 
would  otherwise  have  done.” 

It  is  under  the  foregoing  provision  that  this  case  comes 
before  us,  and  we  are  called  upon  to  express  our  opinion 
both  upon  the  questions  of  law  and  fact  arising  in  it. 

The  whole  case  seems  to  me  to  resolve  itself  into  one  of 
fact,  namely,  does  the  evidence  convince  me  that  the  re- 
spondent was  guilty  of  using  any  of  the  means  of  corruption 
prohibited  by  the  Statute  for  the  purpose  of  procuring  his 
election. 

I have  very  carefully  compared  the  statement  prepared 
by  my  brother  Grwynne  with  the  evidence  given  at  the  trial, 
and  entertain  no  doubt  that  it  is  correct. 

This  statement  brings  into  one  view  the  testimony  bearing 
on  the  expenditure  in  the  different  wards,  and  traces  the 
payments  to  the  parties  by  whom  and  the  places  where 
they  were  made. 

62— vol.  xxiv  p.c* 
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From  this  it  appears  that  the  persons  who  made  them,  (I 
am  not  referring  to  those  who  actually  administered  the 
bribes,  but  to  those  who  furnished  the  means  of  bribery),  were 
the  partners  in  business  with  the  respondent,  who  are  shewn 
to  have  received  a large  part  of  the  money  from  a gentleman 
closely  connected  with  the  respondent  professionally,  social- 
ly, and  financially,  and  the  place  where  they  were  made  was 
the  general  committee  room  of  the  respondent,  at  which  he 
was  constantly  in  the  habit  of  attending,  and  which  was  occu- 
pied by  his  agent  Dixon  and  a numerous  staff  of  clerks 
engaged  in  matters  relating  to  the  election,  and  such  pay- 
ments seem  to  have  extended  over  a good  many  days  prior 
to  and  on  the  day  of  voting. 

The  respondent  himself  says  : 44  I was  every  day  at  head- 
quarters. I saw  Smallman,”  (one  of  his  partners,  and  the 
person  through  whom  most  of  the  money  was  paid),  44  almost 
daily.  I never  discussed  financial  matters  with  him,  or 

Dixon.  I said  to  all  to  keep  within  the  law.  One  day  one 
Glackmeyer  told  me  he  understood  there  was  money  being 
spent,  and  he  wanted  some.  I had  good  reason  to  believe 
that  it  was  being  spent  against  me.  I had  put  men  on  to 
watch,”  &c.,  “I  made  a general  personal  canvass  night 
and  day.” 

When  we  look  at  the  wholesale  system  of  bribery  pursued 
at  the  election,  and  remember,  (according  to  the  respondent’s 
own  evidence),  that  he  had  appointed  men  to  watch  as  to  the 
expenditure  of  money  on  the  part  of  his  opponent,  and  had 
made  a personal  canvass  night  and  day,  it  is  impossible,  not- 
withstanding his  disclaimer,  to  believe  him  ignorant  of  what 
was  being  done  on  his  behalf  by  persons  who,  beyond  ques- 
tion, were  his  agents  ; and  although  I am  willing  to  accept 
his  statement  as  to  his  having  himself  especially  care- 
fully avoided  any  corrupt  or  illegal  practices,  so  far  as  it 
implies  that  he  did  not  himself  administer  bribes,  I cannot 
acquit  him  of  having  had  a guilty  knowledge  of  what  it 
appears  every  one  else  was  cognizant  of.  Mr.  Harris,  by 
whom  a very  large  portion  of  the  means  of  corruption  was 
furnished,  states,  44  It  was  in  the  atmosphere  that  money 
would  be  spent  on  both  sides.” 
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If  the  respondent  had,  as  I am  constrained  to  believe 
that  he  had,  knowledge  that  corrupt  practices  were  being 
used  on  his  behalf  by  his  agents,  and  did  nothing  to  put  a 
stop  to  them,  I think  it  would,  render  the  provisions  of  the 
Act  of  Parliament  null  and  void,  if  he  could  absolve  him- 
self from  personal  responsibility  by  saying  he  did  not  com- 
mit them  himself. 

It  was  urged,  and  very  forcibly,  by  Mr.  Harrison,  that 
this  was  a penal  proceeding,  and  therefore  that  we  were 
bound  to  accept  the  respondent’s  disclaimer  in  the  absence 
of  all  direct  evidence  to  the  contrary.  I cannot  adopt  this 
view.  It  is  unfortunately  the  duty  of  Courts  of  Justice  to 
try  cases  of  the  gravest  kind  on  circumstantial  evidence, 
and  it  is  the  duty  of  jurors  to  pronounce  their  verdict  there- 
on. I am  now  considering  the  guilt  or  innocence  of  the 
respondent  as  if  I were  a juror,  and  I feel  bound  to  say, 
that  looking  at  the  whole  evidence,  I can  come  to  no  other 
conclusion  than  that  the  respondent  did  know  that  corrupt 
practices  were  being  employed  by  his  agents  to  secure  his 
election,  and  that  as  he  did  nothing  to  prevent  them,  he 
must  be  held  to  have  consented  thereto. 

The  learned  Chief  Justice  has  gone  through  a great  many 
cases  and  authorities  shewing  the  manner  in  which  Courts  of 
Justice  draw  inferences  under  circumstances  similar  to  the 
present,  and  I fully  concur  in  the  judgment  of  himself  and 
mv  brother  Gwynne. 
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Re  South  Huron  Election  Case. — Ritchie  v.  Cameron.. 

Corrupt  practices  at  elections — Subscriptions  to  churches. 

The  learned  Judge  who  tried  an  election  case,  having  set  aside  the  election 
• for  bribery  by  agents,  but  found  that  the  candidate  was  not  himself 
guilty  of  corrupt  practices.  The  Court,  on  appeal,  declined,  under  the 
evidence  set  out  in  the  case,  to  interfere;  but  the  appeal  was  dismissed 
without  costs,  as  there  were  strong  grounds  for  presenting  it ; and  had 
the  finding  been  otherwise,  it  would  not  have  been  disturbed. 

Remarks  as  to  subscriptions  to  churches  and  charities  given  a short  time 
before  the  election. 

This  was  an  appeal  from  the  judgment  of  Galt,  J.,  set- 
ting aside  the  election  of  the  respondent,  Malcolm  Colin 
Cameron,  on  the  ground  of  bribery  by  agents,  but  holding 
that  the  respondent  was  not  himself  guilty  of  corrupt 
practices.  » 

The  following  are  the  grounds  of  appeal 

1.  That  upon  the  law  and  evidence,  the  learned  Judge 
should  have  declared  the  respondent  to  have  been  guilty  of 
having  employed,  and  used  means  of  corruption  by  giving 
sums  of  money,  and  making  promises  of  the  same,  and  by 
giving  or  subscribing  money  to  churches  and  colleges,  with 
the  intent  to  corrupt  or  bribe  electors  to  vote  for  the  said 
respondent,  and  to  procure  his  election ; and  that  the  said 
respondent  was  incapable  of  being  a candidate  or  of  being 
elected  and  returned  during  the  Parliament  for  which  the 
election  was  held. 

2.  That  upon  the  law  and  evidence  the  learned  Judge 
should  have  found  and  declared  that  corrupt  practices  had 
been  proved  to  have  been  committed  by  and  with  the 
knowledge  and  consent  of  the  said  respondent  at  the  said 
election,  by  using  the  means  of  corruption  hereinbefore 
mentioned. 

The  evidence  so  far  as  material  is  setout  in  the  judgment. 

Harrison,  Q.C.,  for  the  appellant.  There  is  sufficient 
evidence  to  disqualify  the  respondent.  First,  there  is 
the  evidence  of  Millar,  as  to  his  getting  the  note  from 
the  respondent  on  condition  of  his  voting  for  him,  and  th& 
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$20  for  his  sons’  vote;  and  although  the  respondent 
attempts  to  rebut  this  evidence,  he  entirely  fails  to  do  so. 
Millar  is  proved  to  be  a respectable  man,  who  had  always 
borne  a good  character.  His  veracity  had  never  been 
impeached.  No  improper  motive  can  be  assigned  for  his 
making  the  statement,  which  is  given  most  circumstan- 
tially. Then  there  is  the  evidence  of  Jackson,  which  the 
respondent  has  not  even  attempted  to  deny.  Then,  as  to 
the  profuse  expenditure,  it  has  been  argued  in  the  London 
Case,  ante  p.  434,  that  that  alone  might  be  sufficient;  and  if 
that  argument  be  sound,  it  will  apply  here:  Stayleybridge 
Case,  1 O’M.  & H.  67-8;  Taunton  Case,  1 O’M.  & H.  184-5- 
Lastly,  as  to  the  subscription  to  the  churches.  There  can 
be  no  question  but  that  these  amounts  were  given  by  the 
respondent  with  the  intention  of  furthering  his  election, 
by  rendering  him  popular,  and  so  influencing  votes,  and 
this  is  a corrupt  act  for  which  the  respondent  is  per- 
sonally liable : Mallow  Case,  2 O’M.  & H.  22 ; North- 
allerton Case,  1 O’M.  & H.  173  ; Wesibury  Case,  1 O’M.  & 
H.  49  ; Belfast  Case,  1 O’M.  & H.  282 ; Windsor  Case,  2 
O’M.  & H.  89  ; Stafford  Case,  1 O’M.  & H.  230.  The 
uespondent  attempted  to  say  that  this  had  nothing  to  do 
with  the  election,  but  the  mere  fact  of  these  items  being 
contained  in  the  account  ma.de  up  by  himself,  in  his  own 
handwriting,  and  headed  as  election  expenses,  clearly 
shews  that  they  were  for  the  purposes  of  the  election. 

Bethune,  contra.  As  to  the  first  point,  Millar’s  evidence 
was  very  unsatisfactory,  and  was  contradicted  by  the 
respondent,  and  the  learned  Judge  refused  to  believe  it. 
The  Court  therefore  should  not  interfere  with  the  finding 
of  the  Judge,  who  had  all  the  witnesses  before  him,  and 
had  the  opportunity  of  seeing  and  hearing  how  the  evi- 
dence was  given,  and  therefore  could  best  determine 
the  weight  to  be  attached  to  it ; and  the  same  argu- 
ment may  be  applied  to  Jackson’s  evidence.  As  to 
the  second  point,  the  appellants  admit  that  there  can 
be  no  personal  responsibility.  Then  as  to  the  sub- 
scription to  the  churches,  the  amounts  given  to  Knox’s 
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College  and  the  churches  in  Goderich  need  not  be 
considered,  for  the  circumstances  under  which  they  were 
given  occurred  long  before  the  election  was  thought  of,  and 
they  cannot  possibly  have  been  intended  to  influence  the 
election.  As  to  the  other  amounts,  the  respondent  said  that 
he  subscribed  because  it  was  his  custom  to  do  so,  and  his 
only  motive  was  to  do  good,  and  not  for  the  purpose  of 
influencing  his  election.  However,  the  motive  could  only 
be  a mixed  motive,  namely,  for  charity  and  personal  good ; 
and  it  has  been  held  that  where  there  is  a mixed  motive, 
there  is  no  liability.  It  was  so  held  in  the  Windsor  Case 
2 O’M.  & H.  90,  where  it  is  said,  “ there  is  no  harm  in 
it,  if  a man  has  a legitimate  motive  for  doing  a thing, 
although,  in  addition  to  that,  he  has  a motive,  which,  if  it 
stood  alone  would  be  an  illegitimate  one  and  Richards, 
C.  J.,  laid  down  the  same  doctrine  in  the  Kingston  Case, 
11  C.  L.  J.  N.  S.  19.  The  cases  also  shew  that  a particular 
class  must  be  reached,  and  there  is  nothing  of  the  kind 
here : Windsor  Case,  l O’M.  & H.  6 ; Dungarvan  Case,  2 
P.  R.  & D.  326 ; Londonderry  Case,  21  L.  J.  N.  S.  710. 

Harrison,  Q.  C.,  in  reply.  The  amount  subscribed  to  the 
churches  were  certainly  given  with  the  intention  of  fur- 
thering the  election  and  gaining  popularity,  and  this  is 
sufficient  to  render  the  respondent  liable.  The  doctrine  of 
“ mixed  motive,”  ascribed  to  Mr.  Baron  Bramwell  in  the 
Windsor  Case,  is  not,  as  stated  in  the  report,  very  intelli- 
gible. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  case  comes  before  us  by  way  of  appeal  from  the 
decision  of  my  brother  Galt,  who  set  aside  the  election  of 
the  respondent  for  bribery  by  agents,  but  found  that  the 
respondent  was  not  himself  guilty  of  corrupt  practices. 

The  words  of  the  statutable  finding  may  be  quoted  : 
“ Whether  any  corrupt  practice  has  or  has  not  been  proved 
to  have  been  committed  by  or  with  the  knowledge  and 
consent  of  any  candidate  at  such  election.” 

We  presume  the  actual  finding  was  intended  in  sub- 
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stance  to  negative,  not  merely  actual  personal  commission 
of  any  corrupt  practice,  but  its  commission  by  others  with 
the  knowledge  and  consent  of  the  respondent. 

We  have  read  the  evidence  with  much  care. 

Had  the  report  been  unfavourable  to  the  respondent’s 
personal  connection  with  and  knowledge  of  the  matters 
proved  in  evidence,  we  hardly  see  how  we  could  have  held 
that  there  was  not  sufficient  evidence  to  warrant  such  a 
finding. 

The  case  presents  three  aspects : First,  the  positive 
charge  of  Jacob  Millar  as  to  the  giving  up  of  the  promis- 
sory note,  and  the  giving  of  the  sum  of  $20;  secondly, 
the  general  conduct  of  the  canvass,  the  large  subscrip- 
tion and  expenditure  of  money,  a portion  at  least  being 
expended  for  purposes  clearly  illegal,  and  the  respondent’s 
acts  and  general  knowledge  of  and  consent  to  any  illegal 
expenditure ; and  thirdly,  the  subscriptions  to  churches. 

As  to  the  first  point.  Assuming  the  direct  charge 
to  depend  wholly  on  the  contradictory  oaths  of  Millar 
and  the  respondent,  we  should  not,  in  any  ordinary  case, 
interfere  with  the  finding  of  the  Judge,  who  had  the 
advantage  of  hearing  and  seeing  the  witnesses,  and  judg- 
ing of  the*  weight  properly  to  be  given  to  their  statements. 

On  the  second  point,  we  think  the  evidence  discloses  a 
large  amount  of  corruption,  and  very  reckless  conduct  on 
the  part  of  the  respondent’s  agents  and  supporters. 

It  is  shewn  that  the  respondent  subscribed  $500  to  a 
general  fund  of  nearly  $3,000. 

Several  matters  are  relied  on  to  connect  the  respondent 
personally  with  the  expenditure. 

One  Callender  swears  that  on  the  nomination  day  a 
cheque  for  $500  was  handed  to  him  by  the  respondent,  with 
instructions  that  it  was  to  be  spent  in  legitimate  expenses. 
He  seemed  to  have  given  the  mone}^  to  Mr.  Farrow. 

It  was  also  shewn  that  one  Churchill  met  the  respondent 
in  Callender’s  store,  in  Clinton,  and  the  respondent  told  Cal- 
lender to  pay  Churchill  $50,  for  lawful  expenses  in  canvass- 
ing for  him.  This  $50  was  afterwards  refunded  to  witness 
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by  the  respondent.  This  money  he  got,  and  also  $160,  from 
Farrow,  in  all  $210.  He  says  he  canvassed  many  days, 
hired  a horse  and  cutter,  and  employed  parties,  some  being 
voters,  to  help  to  canvass. 

No  attempt  was  made  to  account  for  this  large  expendi- 
ture. He  says  he  kept  no  account,  and  the  respondent  did 
not  ask  him  to  keep  any  account. 

Then  Mr.  Farrow  states  that  he  received  $250  directly 
from  the  respondent,  and  the  $500  from  Callender.  This  was 
independent  of  the  $500  to  the  general  fund.  Mr.  Farrow 
says  the  Joint  Committee  wished  him  to  take  charge  of 
money  for  them,  and  he  was  to  pay  it  as  they  directed; 

The  respondent  was  examined.  He  admitted  a total 
expenditure,  on  his  own  part,  of  about  $1,550. — (In  a sub- 
sequent part  of  his  evidence  he  speaks  of  his  whole  expen- 
diture as  $2,075), — $500  subscription;  $750  paid  atClinton, 
and  in  addition  about  $250 ; $200  to  one  Hoyle,  and  $50 
to  Churchill,  and  $50  to  H.  Patten ; and  in  addition,  bills 
after  the  election  about  $300,  of  which  $210  were  for  print- 
ing : that  his  directions  were  most  explicit  as  to  not  per- 
mitting any  illegal  expenditure,  and  that  he  had  great  con- 
fidence in  the  persons  to  whom  he  gave  money,  and  that 
he  was  not  aware  of  the  amount  his  friends  had  subscribed. 

He  admitted  that  after  the  1872  election,  Millar  told  him 
he  ought  to  give  up  the  note  he  held  against  him  ; that  the 
law  bill  was  a steep  one,  and  he  (Millar)  had  done  all  he 
could  for  him  at  the  election.  The  respondent  then  said  he 
might  call  any  time  at  his  office  and  get  the  note,  and 
that  he,  respondent,  always  intended  from  that  time  to  give 
him  up  the  note,  and  would  have  given  it  if  asked  for  at 
any  time.  He  did  not  see  Millar  further  till  the  nomina- 
tion, when  Millar  asked  him  for  the  note,  saying  he  had 
called  several  times  for  the  note,  but  could  not  see  respondent. 
The  latter  said  to  call  at  any  time  and  he  could  have  it. 
He  did  call  before  the  polling  at  his  office,  and  got  the  note. 
The  respondent  strongly  denied  that  any  thing  was  said  about 
voting,  or  that  the  note  was  given  up  in  any  way  as  a bribe 
or  inducement  to  vote  at  this  election.  Millar  had  sworn 


RE  SOUTH  HURON  ELECTION  CASE. 


493 


that  it  was  given  up  expressly  to  induce  him  to  vote  and  to 
get  his  sons  to  vote.  The  respondent  also  denied  giving 
him  any  money. 

A man  named  Jackson  swore  that  the  respondent  had 
canvassed  him,  and  asked  him  to  wTork  for  him  at  the 
election,  and  said  if  witness  would  tell  him  what  money 
was  needed  he  would  give  it,  if  witness  would  go  to  work. 
The  respondent  said  there  were  five  or  six  votes  witness 
could  control,  if  he  would  go  into  the  contest.  No  amount 
was  produced,  named,  or  offered.  Witness  said  he  did  not 
think  that  the  respondent  meant  to  bribe  him  personally. 
He  thinks  the  respondent  said  that  he  was  not  afraid  to 
trust  witness  with  money. 

We  cannot  find  any  denial  of  the  statements  of  this  wit- 
ness in  the  respondent’s  evidence,  nor  any  reference  to  him. 

The  respondent  produced  the  following  memorandum  of 


his  “ election  expenses — 

Jany.  13,  Callender,  $50,  expenses,  $2 $52  00 

“ 16,  Expenses  at  nomination 25  00 

“ 24,  Expenses  on  election  tour,  &'c 200  00 

Subscription  to  Churches: 

Church,  Erinville 50  00 

Freidsburg 75  00 

Crediton 50  00 

Near  Bayfield 25  00 

Stanley 25  00 

-Catholic  church  25  00 

250  00 

Agricultural  Society,  Township  Hay. 

Jany.  20,  Check  to  chairman  of  committee  500  00 

“ 30,  Check  to  Clinton 500  00 

W.  W.  Farrow 250  00 

“ 30,  Check  to  self,  canvassing  Stanley 200  00 

“ 31,  James  Doyle 46  00 

Feb’y  4,  Sundries 5 00 

16,  Treat,  $2,  Capt.  West,  $10 12  00 

17,  McLean,  printing 116  25 
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March  24,  Brown,  Blake’s  Speeches 45  00 

May  29,  Matheson,  printing 5 50 

June  3,  Schmidt 27  50 

Lizar’s,  Voters’  Lists 10  80 

Aug.  13,  Brown,  printing  returns 2 00 


In  this  list  appears  the  $500  to  given  in  Clinton  to  Cal- 
lender, and  then  handed  to  Farrow.  Also  $250,  as  given 
apparently  the  same  day  to  Farrow. 

No  question  seems  to  have  been  asked  of  the  respon- 
dent as  to  the  reason  why  he  gave  this  money  to  Farrow. 
The  latter  says  in  his  evidence,  “ I had  no  communication 
with  Mr.  Cameron  respecting  money  before  I received  the 
$250.” 

Again  there  is  an  item : “ Check  to  self,  canvassing 
Stanley,  $200. 

No  explanation  was  given  as  to  this  considerable  item. 
It  seems  the  more  remarkable  as  the  respondent’s  evidence 
is  so  marked  as  to  his  inability  to  canvass  in  consequence 
of  the  state  of  his  health. 

All  this,  as  we  read  it,  seems  very  remarkable. 

We  can  only  suppose,  I assume,  that  the  petitioners  were 
so  satisfied  with  the  perfect  correctness  of  the  respondent’s 
personal  proceedings  that  they  abstained  from  seeking  or 
eliciting  any  details. 

Then  as  to  church  subscriptions,  we  find  in  this  memo- 


randum : — 

Church,  Erinville $50  00 

Freidsburg 75  00 

Ore  diton 50  00 

Near  Bayfield  25  00 

Stanley 25  00 

Catholic  church 25  00 


$250  00 

All  the  evidence  bearing  on  these  items  is  as  follows : 
After  the  respondent  produced  the  memorandum,  he 
says,  “I  had  no  motive  of  furthering  my  election  when  I 
gave  subscriptions  to  churches ; I gave  about  $250  during 
the  week  before  the  nomination.” 
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On  re-examination,  he  says,  “I  gave  $500  to  Knox 
College;  I gave  $100  or  $200  to  the  churches  at  Goderich.5' 

From  the  argument  we  understood  these  two  last  dona- 
tions were  wholly  unconnected  by  time  or  place  with  the 
election. 

Then  Archibald  Bishop  says  : “ The  Erinville  church  sub- 
scription of  $50  was  after  the  election.  It  was  given  to 
the  man  who  carried  up  the  Poll  Books.” 

This  last  evidence  is  hardly  intelligible  to  us.  It  may 
refer  either  to  the  subscription  or  actual  payment  of  the 
money. 

Again,  we  have  to  notice  that  no  evidence  has  been 
given  on  this  subscription  question  beyond  the  detail  we 
have  quoted. 

The  respondent  said  he  had  no  motive  of  furthering  his 
election  by  these  subscriptions.  We  must  presume  he  had 
some  motive,  but  whatever  it  was,  it  does  not  appear. 

We  have  no  information  as  to  where  these  churches  are, 
or  Anything  as  to  the  probable  effect  of  the  subscriptions 
thereto  on  the  electors  of  the  Riding.  We  would  naturally 
have  looked  for  something  enabling  us  more  fully  to  under- 
stand the  true  position  of  the  matter.  For  example,  it 
might  not  be  unimportant  to  have  ascertained  if  the 
respondent,  who  states  that  he  has  represented  the  Riding 
since  1867,  was  in  the  habit  of  giving  money  to  these 
churches  on  previous  occasions,  or  as  we  find  in  some  of 
the  English  cases,  that  as  a representative,  he  was  in  the 
habit  of  subscribing  liberally  to  charitable  purposes  at 
Christmas  time. 

In  the  Westbury  case,  1 O’M.  &;  H.  49,  it  was  shewn  that 
a cheque  for  £10  was  sent  to  a Dissenting  congregation 
almost  at  the  same  time  the  sender  issued  his  address.  In 
answer  to  a remark  of  counsel,  that  if  the  Judge  thought 
nothing  of  it,  he  would  not  press  it.,  Willes,  J.,  says : 
“No;  I do  not  say  I think  nothing  of  it.  I have  myself 
often  observed  that  people  who  mean  to  become  candidates 
often  subscribe  to  things  they  would  otherwise  not  have 
subscribed  to  ; but  I think  that  is  a step  off  corrupt 
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practices ; it  is  charity,  stimulated  by  gratitude  or  hope  of 
favours  to  come.” 

Nothing  further  appears  in  the  case  on  this  point. 

In  the  Stafford  Case,  1 O’M.  & H.  230,  it  was 
proved  that  a previous  member  for  the  borough  had 
authorized  his  agent  to  spend  habitually  <£300  at  Christ- 
mas in  charities,  and  that  at  the  Christmas  immediately 
preceding  the  last  election  the  sum  distributed  amounted 
to  £720. 

Blackburn,  J.,  said  : “ I do  not  for  a moment  mean  to  say 
that  there  may  not  be  many  excellent  charities  distributed 
to  these  amounts  and  more  by  many  people,  but 
where  I find  that  charities  are  distributed  in  a borough  by 
those  who  are  expecting  to  contest  it  as  candidates,  and 
distributed,  without  check,  by  the  election  agent  of  the 
borough,  I am  not  charitable  enough  to  draw  any  other 
conclusion  than  that  they  do  it  with  the  intention  of  giving 
the  voters  money  in  the  hope  and  expectation  that  it  will 
influence  the  future  election.  And  there  is  the  further 
very  great  danger  attending  it,  that  the  knowledge  that 
they  have  been  doing  it  will  cause  men  at  the  future 
elections  to  give  their  votes  in  the  expectation  and  hope 
that  they  will  hereafter  receive  payment.  When  that  is 
brought  home  to  any  one,  I think  it  would  undoubtedly 
mean  corruption.” 

The  subject  is  further  illustrated  by  the  Boston  Case 
before  Grove,  J.,  the  argument  in  which  will  be  found  in 
L.  B.  9 C.  P.  610,  under  the  name  of  Malcolm  v.  Parry. 

We  would  also  refer  to  the  judgment  very  lately 
delivered  by  Richards,  C.  J.,  in  the  Kingston  Case,  11  Can. 
L.  J.  N.  S.  19.  He  cites  the  Windsor  Case,  2 O’M.  & H. 
90,  and  the  remarks  of  Bramwell,  B.,  as  to  a mixed  motive 
in  giving  money  in  charity  : “ But  there  is  no  harm  in  it, 
if  a man  has  a legitimate  motive  for  doing  a thing,  although 
in  addition  to  that  he  has  a motive  which,  if  it  stood  alone 
would  be  an  illegitimate  one.” 

The  Bewdley  Case,  1 O’M.  & H.  21,  he  also  cites  as  to  the 
language  of  Willes,  J.:  “I  cannot  in  the  slightest  degree 
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doubt  that,  if  a fund  is  placed  in  the  hands  of  an  agent  by  a 
candidate,  and  if  it  is  shewn  that  the  agent  expended  it  in 
corrupt  practices  afterwards,  it  is  evidence  tending  to  shew 
that  the  candidate  paying  into  those  hands  the  money  that 
was  spent  in  corrupt  practices  was  himself  intending  that  it 
should  be  spent  in  corrupt  practices.  Then  it  seems  to 
be  a question  to  what  extent  it  was  shewn,  if  the  money 
was  bestowed  for  corrupt  practices,  that  the  candidate  who 
gave  the  money  was  aware  of  it,  and  in  that  case,  also,  the 
extent  to  which  it  was  shewn  that  there  were  corrupt 
practices,  would  be  very  material.  I think  if  it  were 
shewn  that  there  had  been  * * extensive  bribery,  a 

large  number  of  people  bribed,  corrupt  clubs  paid  money, 
and  so  forth,  it  would  be  a very  serious  question,  whether 
the  candidate  in  putting  money  into  the  hands  of  his 
agents  was  not  personally  cognizant  of  it.” 

The  enquiry  in  the  present  case  has  not  disclosed 
sufficient  as  to  the  application  of  the  money  paid  by  the 
respondent,  to  enable  a full  appreciation  of  these  weighty 
remarks  of  very  experienced  Judges. 

In  the  shape  in  which  the  case  has  come  before  us  on 
appeal,  we  are  not  prepared  to  set  aside  the  findings  of  the 
learned  Judge. 

We  repeat  that,  had  his  finding  as  to  personal  knowledge 
been  different,  we  certainly  would  not  interfere. 

We  do  not  overlook  the  advantage  he  has  had  in  hear- 
ing evidence  which  we  can  only  read. 

We  therefore  dismiss  the  appeal,  but,  as  the  statute- 
allows  us  a discretion  in  dealing  with  the  deposit  of  $100, 
we  do  not  allow  any  costs  against  the  petitioners,  and 
direct  the  deposit  to  be  returned  to  them. 

A close  examination  of  the  evidence  induces  us  to  think 
that  there  were  very  strong  grounds  for  presenting  this 
appeal,  and  we  strongly  impress  it  upon  candidates  and 
their  agents  at  future  elections  to  exhibit  a larger  measure 
of  caution,  and  to  select  less  suspicious  seasons  for  exercis- 
ing their  liberality  towards  charitable  and  religious  objects. 

Appeal  dismissed  without  costs. 
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On  the  22nd  of  December,  1874,  the  following  rule  was 
read  and  promulgated  in  open  Court  : — 

“ In  the  Court  of  Queen’s  Bench,  and  the  Court  of 
Common  Pleas. 


r»ci\«UK  m\t%. 

As  of  Michaelmas  Term,  88th  Victoria. 

Tuesday,  22nd  day  of  December,  A.D.,  1874. 

It  is  ordered,- — Subject  to  the  direction  of  the  Court  in 
all  cases, — that  hereafter,  the  first  six  cases  standing 
undisposed  of  on  the  New  Trial  List,  or  such  other  cases 
as  the  Court  shall  see  fit  to  direct,  shall  stand  on  such 
New  Trial  List  each  New  Trial  Day,  to  be  peremptorily 
disposed  of  on  each  day,  if  the  time  of  the  Court  will 
permit ; and  that  no  such  case  shall  be  put  off  or  postponed 
without  a special  application  "being  made  to  the  Court,  or 
a Judge,  on  affidavit,  and  on  such  terms  as  to  payment  of 
costs  of  the  day  and  otherwise,  as  to  the  Court  or  Judge 
shall  seem  fit ; and  that  if  any  such  case  is  not  disposed  of 
on  the  day  for  which  it  stands,  by  being  argued  or  post- 
poned, if  it  is  reached  in  its  turn,  and  the  time  of  the  Court 
admits  of  its  being  so  argued  or  postponed,  it  shall  be 
struck  out  of  the  New  Trial  List,  and  the  rule  granted 
therein  shall  be  discharged,  unless  otherwise  ordered. 

It  is  further  ordered — That  the  Clerk  of  each  Court 
shall  prepare  a List  of  such  cases,  to  be  so  peremptorily 
disposed  of,  for  each  New  Trial  Day;  and  shall  put  up 
such  list  on  the  usual  paper  board  of  each  Court  respec- 
tively, on  the  day  before  that  on  which  the  said  cases  are 
to  come  on. 

(Signed)  Wm.  B.  Richards,  C.J. 

“ John  H.  Hagarty,  C.J.,  C.P. 

“ Jos.  C.  Morrison,  J. 

“ Adam  Wilson,  J. 

“ John  W.  Gwynne,  J. 

“ Thomas  Galt,  J. 
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MEMORANDA. 

In  Michaelmas  Term  the  following  gentlemen  were  called 
to  the  Bar  : — 

Norman  Fitzherbert  Paterson,  John  McCosh, 
Michael  Edward  O’Brien,  James  Henry  Coyne,  Wil- 
liam Henry  McFadden,  George  Hughes  Watson. 


( 500  ) 


IN  THE  COURT  OF  ERROR  AND  APPEAL 


Claxton  (plaintiff  in  the  Court  below),  Appellant,  v.. 
Gilbert  (defendant  in  the  Court  below),  Respondent 

Covenant  running  with  the  land — Equitable  title — Assignment  of  chose  in 

action. 

Defendant  being  seized  in  fee  of  certain  land  in  trust  for  his  son,  at  the  re- 
quest of  the  son,  mortgaged  it  to  B.  & Y.  for  $400,  the  son  receiving  the 
money  and  agreeing  to  pay  it  off.  Afterwards  the  defendant  conveyed  to 
his  son,  the  consideration  stated  being  $4,000,  but  in  reality  it  was  a 
gift,  and  the  deed  by  inadvertence  and  mistake,  contained  a covenant  for 
the  right  to  convey,  notwithstanding  defendant’s  acts,  and  that  he  had 
done  no  act  to  encumber  the  land.  On  the  21st  October,  1866,  the  son 
mortgaged  the  land  to  the  plaintiff  for  $400,  and  this  mortgage  was  fore- 
closed by  the  plaintiff,  who  was  compelled  to  pay  off  the  mortgage  to  B. 
& Y.  It  did  not  appear  that  the  plaintiff  had  any  knowledge  of  the  trust 
between  the  father  and  son  or  of  the  arrangement  between  them  as  to 
the  mortgage  to  B.  & V.,  or  that  he  knew  of  this  mortgage  until  after 
the  foreclosure,  but  it  appeared  that  it,  together  with  the  other  convey- 
ances, had  been  duly  registered,  and  that  the  land  was  worth  both  the 
mortgages.  The  plaintiff  having  sued  the  defendant  on  the  covenant 
contained  in  defendant’s  deed  to  the  son,  to  recover  the  amount  paid  to 
B.  & V. 

Held , affirming  the  judgment  of  the  Court  below,  that  the  plaintiff  could 
not  recover,  for  that  the  facts  would  constitute  a good  defence  on  equit- 
able grounds  to  an  action  brought  against  defendant  by  the  son  ; and  the 
title  of  the  covenantor  and  covenantee  being  equitable  only,  the  plaintiff, 
as  assignee  of  the  covenant,  could  stand  in  no  better  position  than  hi& 
assignor. 

Appeal  from  the  Court  of  Common  Pleas. 

Action  for  breach  of  a covenant  contained  in  a certain 
deed  from  the  defendant  to  one  Rulif  P.  Gilbert. 

The  declaration  alleged  that  the  defendant  by  deed,  dated 
21st  September,  1866,  made  in  pursuance  of  the  Act 
respecting  short  forms  of  conveyances,  in  consideration  of 
$4000,  did  grant,  bargain,  and  sell  to  one  Rulif  P.  Gilbert, 
his  heirs  and  assigns,  all  and  singular,  that  “ certain 
parcel  or  tract  of  land,”  &c.,  setting  it  out ; and  did 
by  the  same  deed,  for  himself,  his  heirs,  executors,  and 
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administrators,  covenant  with  the  said  Rulif  P.  Gilbert, 
his  heirs  and  assigns,  that  he  had  the  right  to  convey  the 
said  lands  to  the  said  Rulif  P.  Gilbert,  notwithstanding  any 
act  of  him  the  said  Benjamin  Gilbert ; and  that  he,  the  said 
Rulif  P.  Gilbert,  should  have  quiet  possession  of  the  said 
lands  free  from  all  incumbrances ; and  that  he,  the  said 
Benjamin  Gilbert,  had  done  no  act  to  encumber  the  said 
lands  : that  he,  the  said  Rulif  P.  Gilbert,  thereafter,  by  deed 
dated  the  13th  October,  1866,  made  in  pursuance  of  the  Act 
respecting  short  forms  of  mortgages,  in  consideration  of 
$3,000,  and  other  considerations  therein  mentioned,  granted, 
bargained,  and  sold  to  the  plaintiff,  his  heirs  and  assigns,  the 
same  lands,  to  have  and  to  hold  unto  the  said  plaintiff,  his 
heirs  and  assigns,  to  and  for  his  and  their  sole  and  only  use 
forever : which  deed  of  mortgage  was  thereafter  on  failure 
of  redemption  duly  foreclosed  in  plaintiff’s  favour,  and  the 
plaintiff  entered  into  possession  thereof  under  said  last 
mentioned  deed  and  foreclosure.  And  the  plaintiff*  says 
that  the  defendant  had,  before  the  making  of  the  said 
deed  first  hereinbefore  mentioned,  made,  done,  and  executed 
certain  acts  and  deeds  whereby  the  said  premises  were 
charged,  affected,  and  encumbered  in  title,  charge,  and 
estate — that  is  to  say,  he,  the  defendant,  heretofore  and 
before  the  making  of  the  said  covenant  in  said  deed  first 
hereinbefore  mentioned,  to  wit,  on  the  1st  December,  1864/ 
by  a certain  deed  of  mortgage  conveyed  his  right,  title, 
estate,  and  interest  in  the  said  premises  to  one  George 
Henry  Boulter  and  James  Vandervoort,  to  secure  the  pay- 
ment to  said  George  Henry  Boulter  and  James  Vander- 
voort of  $400  of  lawful  money  of  Canada,  with  interest 
thereon  at  the  rate  of  twelve  per  cent,  per  annum  on 
the  days  and  times  and  in  manner  therein  mentioned, 
that  is  to  say,  in  two  years  from  the  date  of  said  last 
mentioned  mortgage.  And  the  plaintiff  says  that  before 
action  there  was  due  to  the  said  George  Henry  Boulter 
and  James  Vandervoort  on  said  mortgage  to  them,  and 
an  encumbrance  on  said  lands,  the  sum  of  $606  principal 
and  interest,  to  the  knowledge  of  the  defendant,  and 
64 — yol.  xxiv  c.p. 
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the  defendant  refused  to  pay  the  same,  and  the  plaintiff  was 
compelled  to  pay  and  did  pay  the  said  sum  of  $606  to  said 
last  mentioned  mortgagees,  to  the  plaintiff’s  damage. 

Plea,  on  equitable  grounds  : that  before  and  at  the  time 
of  the  execution  of  the  said  mortgage  to  the  said  George 
Henry  Boulter  and  James  Vandervoort,  defendant  was 
seized  of  the  lands  in  the  declaration  mentioned,  upon 
trust,  to  and  for  the  use  of  the  said  Rulif  P.  Gilbert,  his 
heirs  and  assigns,  and  the  said  Rulif  P.  Gilbert  applied  for 
and  negotiated  a loan  of  the  moneys  in  the  mortgage  here- 
inbefore mentioned,  from  the  said  George  Henry  Boulter 
and  James  Vandervoort  for  his  own  proper  use,  and  agreed 
with  the  said  George  Henry  Boulter  and  James  Vander- 
voort to  secure  them  in  the  repayment  thereof  and  interest 
by  mortgage  on  the  said  lands  ; and  the  defendant  then,  at 
the  request  of  the  said  Rulif  P.  Gilbert,  made  and  executed 
to  the  said  George  Henry  Boulter  and  James  Vandervoort 
the  said  mortgage,  and  the  said  George  Henry  Boulter  and 
James  Vandervoort  then  lent  the  said  moneys  so  secured 
to  the  said  Rulif  P.  Gilbert,  who  then  had  and  received  the 
same  to  and  for  his  own  proper  use,  and  the  said  Rulif  P. 
Gilbert  then  agreed  to  pay  off  the  said  mortgage  to  the 
said  George  Henry  Boulter  and  James  Vandervoort  from 
and  out  of  his  own  proper  moneys  ; and  thereupon  the 
defendant  afterwards  by  deed  granted  the  said  lands  to  the 
said  Rulif  P.  Gilbert,  his  heirs  and  assigns,  the  operative 
words  of  conveyance  therein  being  the  word  grant  only, 
and  no  other  operative  word  of  conveyance,  and  did  by 
inadvertence  and  mistake,  and  without  any  agreement  so 
to  do,  covenant  as  in  the  declaration  mentioned,  and  which 
conveyance  was  without  any  consideration  whatever, 
actually  paid  or  agreed  to  be  paid  and  wholly  as  a gift  and 
release  of  his  said  estate,  given  to  the  said  Rulif  P.  Gilbert, 
his  heirs  and  assigns ; and  the  said  Rulif  P.  Gilbert  mort- 
gaged the  said  lands  to  the  plaintiff  as  in  the  declaration 
alleged ; of  all  which  the  said  plaintiff  at  the  time  of  the 
execution  of  the  said  mortgage  by  the  said  Rulif  P.  Gilbert 
had  notice.  And  the  defendant  further  says  that  the  said 
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covenant,  the  breach  of  which  is  complained  of,  conferred 
no  right  of  action  on  the  said  Rulif  P.  Gilbert,  to  which  the 
defendant  had  not  a good  defence  as  aforesaid  in  equity, 
and  the  plaintiff  cannot  and  ought  not  to  be  permitted  in 
equity  to  enforce  the  same.  Issue. 

The  cause  was  tried  before  Wilson,  J.,  without  a jury,  at 
Belleville,  at  the  Spring  Assizes  of  1872. 

From  the  evidence  given  at  the  trial  the  facts  appeared 
to  be  as  stated  in  the  pleadings  ; but  it  was  not  shewn 
that  the  plaintiff  had  notice  of  any  trust  between  the 
father  and  son,  nor  of  any  arrangement  between  them  as 
to  the  Boulter  and  Yandervoort  mortgage  ; nor  did  it  appear 
that  he  had  actual  notice  of  its  existence  until  after  he  had 
foreclosed,  though  it,  together  with  the  other  conveyances, 
had  been  duly  registered. 

It  was  also  proved  that  the  deed  from  defendant  to  his 
son  was  wholly  a gift,  and  that  the  son  was  to  have  repaid 
the  Boulter  and  Yandervoort  mortgage  money. 

It  also  appeared  that  the  son  kept  a shop,  and  the  object 
of  the  mortgage  from  him  to  the  plaintiff  was  to  secure  a 
then  existing  debt  for  goods  plaintiff  supplied  him  with. 

There  was  evidence  that  the  value  of  the  property  was 
equal  to  both  the  mortgages. 

It  was  contended  on  behalf  of  the  plaintiff  that  there 
was  no  notice  to  the  plaintiff  of  the  mortgage  to  Boulter 
and  Yandervoort. 

On  behalf  of  the  defendant  it  was  contended  that  the 
plaintiff  could  not  recover,  as  he  was  merely  the  assignee 
of  the  covenant  sued  on,  and  therefore  took  no  greater 
rights  than  his  vendor  possessed  or  had,  for  whom,  and  for 
whose  use,  and  at  whose  request  the  incumbrance  was 
created  : that  the  deed  from  the  defendant  to  the  plaintiff’s 
vendor  was  a gift,  and  no  consideration  was  given  or  agreed 
upon ; or  why  the  verdict  should  not  be  reduced  to  nominal 
damages,  the  plaintiff  being  the  owner  by  mortgage  now 
foreclosed  from  the  person  to  whom  defendant  made  the 
conveyance  containing  the  covenant  sued  on. 

The  learned  J udge  was  of  opinion  that  the  plaintiff  had 
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no  notice  of  the  trust  between  the  defendant  and  Rulif, 
and  he  entered  a verdict  for  the  plaintiff  for  $606. 

In  Easter  Term  following  W allbridge,  Q.  C.,  obtained  a 
rule  nisi  under  the  Law  Reform  Act  to  set  aside  the 
verdict  entered  for  the  plaintiff',  and  to  enter  a verdict  for 
the  defendant,  on  the  giounds  taken  at  the  trial. 

In  Michaelmas  Term,  Patterson,  Q.  C.,  shewed  cause,  and 
If  allbridge,  Q.  C.,  supported  the  rule. 

The  arguments  were  substantially  the  same  as  those  in 
the  Court  of  Appeal. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

It  must  be  conceded  that  the  circumstances  attending 
the  execution  of  the  conveyance  of  the  land  by  the  father, 
Benjamin  Gilbert,  to  his  son,  constituted  a good  defence 
upon  equitable  grounds  to  an  action,  if  brought  by  the  son 
against  the  father  upon  the  covenant  declared  upon.  The 
question  then  simply  is,  can  the  plaintiff,  who  claims  only 
as  a mortgagee  under  the  son,  maintain  an  action  on  the 
covenant,  it  being  conceded  that  the  mortgagor  himself 
could  not  ? From  the  fact  that  covenants  real  run  with 
the  land,  it  does  not  follow  as  a consequence  that  a right  of 
action  exists  in  the  assignee  of  the  land  eo  instanti  of  the 
conveyance  being  executed  to  him.  If  there  has  been  a 
breach  committed  before  assignment  which  is  a continuing 
breach,  then  the  assignee  may  sue  for  such  damage  as  he 
sustains,  and  the  assignor’s  right  of  action  is  parted  with 
by  the  deed  assigning  the  land.  This  is  what  Huyck  v. 
McDonald,  3 0.  S.  292;  Reesy.  Strachan,  14  U.  C.  R.  53  ; 
Proctor  v.  Gamble,  16  U.  C.  R.  110,  and  cases  of  that  class 
decide.  These  cases  also  establish  that  although  there  be 
a covenant  running  with  the  land,  of  which  also  there  has 
been  a breach,  still  no  action  may  be  sustainable,  either  by 
the  covenantor  or  his  assignee  of  the  land ; for  when  a ven- 
dor covenants  for  title  and  takes  back  from  the  vendee  a 
mortgage  to  himself,  the  vendee  cannot  sue,  for  the  cove- 
nant has  passed  to  the  mortgagee,  and  the  mortgagee  and 
vendor  being  the  same  person,  there  could  exist  no  right 
of  action  anywhere. 


CLAXTON  V.  GILBERT. 


505 


Cuthbert  v.  Street , 9 C.  P.  386,  is  an  authority  that 
where  a plaintiff  had  executed  a mortgage  in  fee,  after 
eviction  by  title  paramount,  he  might,  notwithstanding  the 
mortgage  in  fee,  maintain  an  action  against  the  vendor  of 
the  person  from  whom  he  purchased  for  the  damage  which 
he  had  sustained  by  the  eviction. 

Now,  when  Rulif  Gilbert  executed  the  mortgage  to  the 
plaintiff,  he,  Rulif,  ex  concessis,  could  not  have  maintained 
an  action  against  his  father  in  respect  of  the  existence  of 
the  prior  mortgage,  which  is  relied  upon  as  constituting 
the  breach  of  the  covenant  sued  upon.  And  although, 
upon  the  authority  of  Gamble  v.  Rees,  6 U.  C.  R.  397,  and  the 
Empire  Gold  Mining  Co.v.  Jones,  19  C.  P.  245,  and  that 
class  of  cases,  Benjamin’s'  covenant  passed  to  the  plaintiff 
as  mortgagee,  with  the  land,  still  the  land  was  only  vested 
in  him  conditionally — that  is  to  say,  as  a security  for  the 
payment,  at  a future  day,  of  the  moneys  secured  by  the 
mortgage,  with  a proviso  that  the  mortgagor  should  con- 
tinue in  possession  until  default,  and  that  upon  payment 
according  to  the  terms  of  the  mortgage  the  mortgage  itself 
should  become  void  ; the  mortgagee’s  beneficial  interest  in 
the  covenant  is  as  a security  merely  for  the  payment  of  his 
mortgage  debt.  Now  assuming  for  the  sake  of  argument 
that  a mortgagee  might,  as  a trustee  for  his  mortgagor, 
maintain  an  action  upon  a covenant  running  with  the  land 
against  the  mortgagor’s  vendor,  still,  under  the  circum- 
stances existing  in  this  case,  the  plaintiff  could  not  main- 
tain such  an  action  in  respect  of  the  existence  of  the  prior 
mortgage,  for  Rulif  could  not  himself  have  maintained 
such  an  action  before  execution  of  the  mortgage  to  the 
plaintiff. 

Could  then  the  plaintiff  in  his  own  right  maintain  such 
an  action  before  any  default  committed  in  the  terms  and 
conditions  of  his  mortgage  ? It  appears  to  us  to  be  clear 
that  he  could  not,  so  that,  although  the  covenant  sued  upon 
ran  with  the  land  to  the  mortgagee,  no  cause  of  action  aris- 
ing out  of  that  covenant  vested  in  the  mortgagee  in  his 
own  right  upon  the  execution  of  the  mortgage,  by  reason  of 
the  existence  of  the  prior  mortgage. 


506 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


No  action  could  at  any  time  be  sustained  by  the  plaintiff 
in  his  own  right  until  he  should  be  damnified.  When  then 
can  the  plaintiff  be  said  to  be  damnified  by  the  existence  of 
the  prior  mortgage  ? If  there  be  no  default  made  in  the 
terms  of  the  mortgage  he  is  not  damnified  at  all,  nor,  (inas- 
much as  the  covenant  is  in  him,  as  the  land  is,  as  a security 
only  for  the  payment  of  his  debt),  can  he  in  our  judgment 
be  said  ever  to  be  damnified  by  the  existence  of  the  prior 
mortgage,  unless  or  until  it  is  proved  that  the  land  is 
insufficient  to  satisfy  both  incumbrances,  and  then  only  to 
the  extent  of  the  deficiency. 

When  a mortgagee  acquires,  as  the  plaintiff  alleges  in  his 
declaration  that  he  has  acquired,  all  his  mortgagor’s  equity 
of  redemption  by  foreclosure,  he  does  not,  as  it  appears  to 
us,  by  our  law,  although  it  seems  to  be  otherwise  in  some 
of  the  United  States,  acquire  any  greater  right  to  sue  upon 
the  covenant  than  he  before  had  ; for  it  is  to  the  legal 
estate,  and  not  to  the  estate  acquired  by  foreclosure,  that 
the  covenant  is  annexed. 

Now  in  the  present  case  the  position  of  the  plain  tiff  wras 
never  any  other  in  equity  than  that  of  a second  mortgagee. 

The  Registry  Act,  whether  he  had  or  not  in  fact  actual 
notice  of  the  existence  of  the  prior  mortgage,  affected  him 
with  notice  of  that  mortgage. 

In  a Court  of  Equity  he  must  be  regarded  as  contracting 
only  for  the  position  of  second  mortgagee,  and  as  such  all 
that  he  could  insist -upon  in  equity  was  the  right  of  acquir- 
ing the  fee  simple  absolute  in  satisfaction  of  his  mortgage 
debt  by  foreclosure  of  his  iportgagor  and  payment  of  the 
prior  incumbrance,  or  the  right  of  having  the  mortgaged 
premises  sold  for  satisfaction  of  the  incumbrances,  according 
to  their  priority,  claiming  payment  of  any  deficiency,  first 
from  his  mortgagor  personally,  or,  failing  that,  then  it  may 
be,  perhaps,  out  of  this  covenant  of  Benjamin. 

In  the  case  before  us  there  was  evidence  to  the  effect  that 
the  land  was  of  sufficient  value  to  satisfy  both  mortgages. 
The  plaintiff  has  elected  to  foreclose  his  mortgagor,  and 
pay  off  the  prior  incumbrance,  and  so  to  become  seized  of 
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the  whole  estate  in  the  premises  thus  acquired  in  full  sat- 
isfaction of  his  mortgage  debt.  As  the  plaintiff  has  pre- 
ferred this  mode  of  proceeding  to  having  the  land  sold, 
when  it  could  have  been  made  to  appear  whether  in  fact 
the  existence  of  the  prior  mortgage  operated  as  any  dam- 
nification to  him,  he  cannot  now  rely  upon  the  covenant 
sued  upon,  and  upon  the  prior  mortgage  as  constituting  a 
breach  of  it,  whereof  he  can  take  advantage  for  the  purpose 
of  recovering  satisfaction  beyond  the  land  itself,  which  he 
has  already  acquired  by  process  in  equity  in  satisfaction  of 
his  mortgage  debt,  as  security  for  the  payment  of  which  he 
was  interested  in  the  covenant  sued  upon. 

The  plea,  then,  as  it  appears  to  us,  affords  a good  defence 
upon  equitable  grounds  to  the  cause  of  action  disclosed  in 
the  declaration,  and  rhe  evidence  sufficiently  supports  the 
plea. 

The  verdict  therefore  should  be  entered  for  the  defendant. 

Rule  absolute. 


From  this  judgment  the  plaintiff  appealed. 

(a)  Patterson , Q.  C.,  for  the  appellant.  There  is  nothing 
proved  by  the  defendant  to  prevent  the  plaintiff  recovering. 
As  to  the  defendant  being  seized  in  trust  for  Rulif,  it  is 
shewn  that  the  defendant  purchased  the  land,  and  was  the 
owner  of  it,  and  although  he  may  have  intended  to  give  it 
to  Rulif,  and  may  not  have  received  any  portion  of  the 
money  borrowed,  this,  although  it  might  constitute  a good 
defence  in  equity,  as  between  the  defendant  and  Rulif,  does 
not  do  so  as  between  the  defendant  and  the  plaintiff.  As 
to  notice,  it  is  quite  clear  there  was  no  actual  notice,  and 
the  only  notice  there  could  be  would  be  constructive  notice 
under  the  Registry  Act,  but  the  statute  does  not  apply  to 
a person  like  the  plaintiff*  The  object  of  the  Act  is  to 
protect  the  mortgagees  as  between  themselves,  but  not  as 
between  defendant  and  plaintiff : Merchants  Bank  v.  Mor- 

( a ) Argued  January  13th,  1873,  before  Draper,  C.  J.  of  Appeal, 

Richards,  C.  J , Spragge,  C.,  Hagarty,  C.  J.,  C.  P.,  Strong,  V.  C., 
Galt,  J.,  Blake,  V.  C. 
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rison , 18  Grant  382.  Assuming  however  he  had  notice,  it 
cannot  control  the  express  covenant  : Trust  and  Loan  Co. 
v.  Covert,  27  U.  C.  It.  120,  30  U.  C.  It.  238.  Itulif  could 
sue  at  law  on  the  covenant,  and  although  the  defendant 
may  have  an  equity  against  him,  yet,  even  in  equity, 
until  the  deed  is  reformed,  it  cannot  be  set  up.  This,  how- 
ever, does  not  apply  to  the  plaintiff.  The  defendant’s  cove- 
nant was  annexed  to  the  land  and  passed  to  the  plaintiff, 
and  entitles  him  to  sue  in  his  legal  right  for  the  subsequent 
breach  which  occurred,  and  not  as  upon  a chose  in  action  : 
King  don  v.  Nottle,  1 M.  & S.  355,  4 M.  & S.  53  ; Athenceum 
Life  Assurance  Society  v.  Pooley,  3 JDeG.  & J.  294.  See 
also,  Hunter  v.  Walters,  L.  R.  11  Eq.  292  ; Earl  of  Aid- 
borough  v.  Trye,  7 Cl.  & F.  463. 

Moss,  Q.  C.,  and  W.  J.  Lockhart  Gordon,  for  the  respon- 
dent. On  the  facts  stated  the  plaintiff  could  not  have  sued 
in  equity,  and  neither  can  he  do  so  at  law.  All  the  defen- 
dant conveyed  to  Itulif  was  an  equity  of  redemption, 
and  the  purchaser  of  an  equitable  estate  takes  subject  to 
all  the  equities,  and  therefore  to  the  trust  between  the 
defendant  and  Itulif ; but  apart  from  the  question  of  legal 
or  equitable  estate,  the  covenant  was  a covenant  in  gross, 
and  therefore  there  would  be  no  right  of  action  : Phillips 
v.  Phillips,  8 Jur.  N.  S.  145;  Lethbridge  v.  Mytton,  2 B. 
& Ad.  772.  There  is,  however,  no  damage  proved.  The 
mortgage  between  Itulif  and  the  plaintiff  only  conveyed 
the  land  for  a limited  purpose,  namely,  as  security  for  the 
mortgage  debt,  and  the  covenant  is  only  a covenant  for  the 
amount  the  security  is  damaged  by  the  prior  mortgage. 
The  plaintiff  cannot  sue  for  himself  alone,  but  as  trustee  for 
the  mortgagor  for  the  actual  damage  his  security  has  sus- 
tained, and  it  clearly  appears  here  that  it  has  received 
none,  as  it  was  proved  that  the  land  was  of  sufficient  value 
to  pay  off  both  mortgages;  and  the  fact  of  the  plaintiff 
having  foreclosed  puts  him  in  no  better  position,  as  it 
amounts  to  the  same  as  if  Rulif  had  released  to  defendant. 
See  also,  Gee  v.  Smart,  8 E.  & B.,  313;  WhittonY.  Peacock , 
2 Bing.  N C.  411 ; Crafts  v.  Tritton,  8 Taunt.  365 ; Totten 
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y.  Douglass,  18  Grant  341 ; Byckman  v.  Canada  Life  As- 
surance Co.,  17  Grant  550 ; Browning  v.  Wright,  2 B.  & 
P.  13  ; Waring  v.  Ward,  7 Ves.  337;  Spencer  s Case,  Sm. 
L.  C.;  6th  ed.,  vol.  1,  p.  45;  Platt  on  Covenants,  18.;  Pres- 
ton on  Abstracts,  3rd  ed.,  vol.  iii.,  p.  283. 

Patterson,  Q.  C.,  in  reply.  By  the  foreclosure  the  plain- 
tiff is  placed  in  the  same  position  as  if  he  had  a regular 
conveyance  from  the  son,  and  therefore  at  the  time  the 
action  was  brought  the  relation  of  the  mortgagor  and 
the  mortgagee  did  not  exist.  It  is  also  contended  by  the 
defendant  that  the  covenant  was  one  in  gross,  but  it  is  a 
covenant  running  with  the  land,  and  therefore  passed  to  the 
plaintiff.  See  Connell  v.  Boulton,  25  IT.  C.  B.  444.  As  to 
the  value  of  the  land,  nothing  was  found  as  to  value,  and 
it  is  not  in  issue. 

December  18th,  1874,  ( a ). — Richards,  C.  J. — In  Athen- 
aeum Life  Assurance  Society  v.  Pooley , 3 DeG.  & J.  294, 
5 Jur.  N.  S.  129,  32  L.  T.  247,  Knight  Bruce,  Lord 
Justice,  said  in  relation  to  one  of  the  parties,  at  p.  131  of 
the  Jurist : “ Unfortunately,  however,  he  has  bought  wfiat 
the  English  law  calls  a chose  in  action  ; and  it  is  too  clearly 
settled  to  admit  of  question  or  argument,  that  a person  buy- 
ing a chose  in  action,  which  can  only  be  put  in  suit  in  the 
name  of  the  original  holder  from  whom  he  buys,  must 
abide  the  case  of  the  person  from  he  buys,  in  whose  name 
it  must  be  put  in  suit  at  law.’5 

Lord  Justice  Turner,  in  the  same  case,  says, at  p.  133  : “ I 
take  no  principle  to  be  better  settled  than  the  ordinary  prin- 
ciple of  this  Court,  that  the  assignee  of  a chose  in  action  must 
take  subject  to  all  the  equities  which  affect  the  assignor.  * * 
The  principle  is  founded  upon  very  good  ground,  for  other- 
wise it  would  be  competent  in  any  case  of  fraud  for  a man 
by  fraud  to  obtain  a legal  right,  and  having  obtained  a 
legal  right  to  assign  it  in  equity,  which  he  may  well  do,  to  a 
person  who  has  no  knowledge  of  the  fraud,  and  then  to  say, 

(a)  Present  Draper,  C.  J.,  of  Appeal;  Richards,  C J.,  Spragge,  C., 
Hagartt,  C.  J.,  0.  P.,  Morrison,  J.,  Galt,  J.,  Blake,  V.  C. 

65 — VOL.  XXIV  C.P. 


510 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


‘ Now  that  third  person  may  bring  an  action  in  the  name 
of  the  original  obligee ; and,  bringing  that  action  in  the 
name  of  the  original  obligee,  a Court  of  Equity  ought  not 
to  restrain  that  action.’  ” 

In  Phillips  v.  Phillips,  8 Jur.  N.  S.  145  ; 5 L.  T.  N.  S. 
655,  Lord  Westbury  says  : “ Now,  I take  it  to  be  a clear 
proposition,  that  every  conveyance  of  an  equitable  interest 
is  an  innocent  conveyance — that  is  to  say,  the  grant  of  a 
person  entitled  in  equity  passes  only  that  which  he  is  justly 
entitled  to,  and  no  more.  If,  therefore,  a person  seized  of 
an  equitable  estate,  the  legal  estate  being  outstanding, 
makes  an  assurance  by  way  of  mortgage,  or  grants  an 
annuity,  and  afterwards  conveys  the  whole  estate  to  a pur- 
chaser, he  can  only  grant  to  the  purchaser  that  which  he 
has,  namely,  the  estate,  subject  to  the  annuity  or  mortgage, 
and  no  more.  The  subsequent  grantee  takes  only  that 
which  is  left  in  the  grantor.  Hence  grantees  and  incum- 
brancers claiming  in  equity  take,  and  are  ranked,  according 
to  the  dates  of  their  securities  ; and  the  maxim  applies,  ‘ qui 
\ prior  est  in  tempore,  potior  est  in  jure’  The  first  grantee 
is  potior— that  is,  potentior.  He  has  a better  and  superior, 
because  a prior,  equity.  * * Now,  the  defence  of 

a purchaser  for  valuable  consideration  is  the  creature  of 
the  Court  of  Equity,  and  it  can  never  be  used  in  a manner 
at  variance  with  the  elementary  rules  which  have  already 
been  stated.” 

Thornton  v.  Court , 3 DeG.  McN.  & G.  293,  17  Jur.  151, 
shews  that  where  the  plaintiff  had  bought  the  land  from  the 
defendant,  and  had  mortgaged  it  to  a third  person,  and  was 
evicted  by  title  paramount  when  the  mortgage  was  out- 
standing, that  nevertheless  the  action  could  be  brought  to 
recover  damages  against  the  defendant  on  his  covenant  for 
quiet  enjoyment ; and  a Court  of  Equity  restrained  the 
defendant  from  setting  up  the  mortgage  made  by  the 
plaintiff’. 

It  seems  to  follow  as  a natural  result  from  these  authori- 
ties, that  if  the  interest  assigned  (mortgaged)  by  Rulif  P. 
Gilbert  to  the  plaintiff  be  considered  simply  as  an  equitable 
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interest,  and  only  confers  on  him  the  same  rights  which  he 
himself  had,  then  the  plaintiff  cannot  recover  in  this  action 
from  the  defendant,  and  the  judgment  in  the  Court  below 
is  correct  and  ought  to  be  affirmed,  and  this  appeal  should 
be  dismissed  with  costs. 

The  question  then  turns  on  this — whether  Rulif  P.  Gil- 
bert, having  assumed  to  convey  absolutely,  without  refer- 
ence to  the  mortgage  by  the  defendant  which  preceded  the 
deed  to  him,  (Rulif),  can  he  be  said  to  have  conveyed  such 
an  interest  to  the  plaintiff  as  will  enable  him  to  sue  the 
defendant.  At  the  time  he  made  the  conveyance  he  had 
undoubtedly  in  fact  only  the  equitable  estate ; could  he  be 
considered  as  having  the  legal  estate  by  estoppel  ? The 
doctrine  at  one  time  seemed  to  be  that  a deed  which 
passed  anything  would  not  be  permitted  to  operate  by  way  of 
estoppel,  and  that  consequently,  the  equitable  estate  having 
passed  by  the  mortgage  deed  to  the  plaintiff,  he  is  only 
seized  of  the  equitable  estate  which  Rulif  P.  Gilbert  had  at 
the  time,  and  that  would  not  have  enabled  him  successfully, 
in  face  of  the  existing  equities  between  him  and  his  father, 
to  have  enforced  the  covenant  against  him. 

Cuthbertson  v.  Irving,  4 H.  & N.  742,  holds  that  where 
a lessor,  who  has  only  an  equitable  estate,  as  a mortgagor, 
grants  a lease,  and  the  lessee  covenants  with  the  leasor,  his 
heirs  and  assigns,  to  pay  the  rent,  and  do  certain  other  things, 
such  as  repairs,  and  when  the  lessor  assigns  and  conveys  his 
estate  to  a third  person  by  words  which  would  pass  a fee? 
in  an  action  on  a breach  of  the  covenant  by  the  assignee,  the 
lessee  is  estopped  from  shewing  that  the  lessor  had  not  the 
legal  estate.  In  an  action  by  the  mortgagor  himself,  the 
lessee  would  clearly  be  estopped  from  denying  the  lessor’s 
title,  and  so  he  is  estopped  from  denying  the  title  of  his 
assignee.  But  here,  if  the  party  to  whom  the  defendant 
made  the  deed  brought  an  action  against  him,  he  could  well 
set  up  this  equity,  and  would  not  in  any  way  be  estopped, 
and  the  latter  could  not  transfer  a greater  estate  to  his 
purchaser  than  he  had  himself,  and  therefore  the  defendant’s 
proper  defence  cannot  properly  be  cut  out  under  the  doc- 
trine of  estoppel. 
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I am,  therefore,  of  opinion  that  the  judgment  in  the 
Court  below  is  correct. 

Spragge,  C. — I am  of  opinion  that  the  order  for  leave 
to  the  defendant  to  enter  a nonsuit  was  rightly  granted. 

The  position  of  the  plaintiff  is  that  of  a second  mort- 
gagee, the  legal  estate  being  in  the  first  mortgagee ; the 
covenant  sued  upon  is  by  a former  owner  of  the  estate,  and 
creator  of  the  first  mortgage  to  the  creator  of  the  second 
mortgage,  and  is  contained  in  a conveyance  which  operated 
as  a conveyance  of  the  equity  of  redemption  by  the  grantor. 
The  title,  therefore,  of  the  covenantor  and  of  the  covenantee, 
as  well  as  of  the  second  mortgagee,  is  equitable  only. 
There  being  no  covenant  from  the  defendant  to  the  plain- 
tiff, the  plaintiff’s  position  necessarily  is  that  the  covenant 
is  a covenant  running  with  the  land. 

Upon  this,  I think,  the  law  is  clearly  against  him : 

Whitton  v.  Peacock,  2 Bing.  N.  C.  411,  is  a clear  authority 

against  it.  It  affirmed  the  doctrine  that  where  the  title  of 
© 

the  covenantor  and  the  covenantee  is  equitable,  the  cove- 
nants from  the  one  to  the  other  are  covenants  in  gross, 
which  do  not  run  with  the  land,  or  convey  any  right  of 
action  to  the  assignee. 

The  same  principle  was  affirmed  by  Lord  Kenyon  in  the 
earlier  case  of  Webb  v.  Russell,  3 T.  R.  393.  The  Chief 
Justice  observed,  at  p.  402  : “ Here  Stokes  had  no  interest 
in  the  land  of  which  a Court  of  Law  could  take  notice  ; 
though  he  had  an  equity  of  redemption,  an  interest  which 
a Court  of  Equity  would  take  notice  of.  These,  therefore, 
were  collateral  covenants.” 

In  that  case  the  Court  characterized  the  defence  as  a 
most  unrighteous  and  unconscientious  nature,  and  regretted 
that  they  could  find  no  ground  on  which  the  plaintiff’s  case 
could  be  supported. 

In  this  case  the  merits  of  the  case  are  with  the  defen- 
dant. As  between  the  covenantor  and  the  covenantee,  a 
suit  by  the  latter  in  a Court  of  Equity  would  not  be  enter- 
tained for  a moment. 
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The  short  question,  however,  for  the  Court  below  seems 
to  me  to  have  been  whether  the  covenant  sued  upon  was  a 
covenant  running  with  the  land  ; and  that  question  must 
in  my  opinion  be  answered  in  the  negative. 

It  is  unnecessary  in  my  view  of  the  case  to  consider 
whether,  if  a Court  of  Law  could  have  entertained  the 
question  between  these  parties,  the  considerations  upon 
which  my  brother  Gwynne  has  placed  the  decision  of*  the 
Court  below  are  sufficient  to  disentitle  the  plaintiff  to 
judgment.  1 by  no  means  say  that  they  are  not,  but  I 
desire  not  to  be  understood  as  assenting  to  all  the  pro- 
positions to  be  found  in  the  judgment  of  my  learned 
brother.  I must  especially  dissent  from  his  position  that 
in  a Court  of  Equity  a party  taking  a second  mortage  must 
be  regarded  only  as  contracting  for  the  position  of  second 
mortgagee.  I do  not  understand  such  to  be  his  position, 
but  as  the  question  of  his  position  does  not,  as  it  seems  to 
me,  arise  in  this  case  I content  myself  with  simply  stating 
my  dissent. 

Blake,  V.  C. — On  the  facts  of  this  case  there  can  be  no 
doubt  that  Rulif  P.  Gilbert  could  not  succeed  in  an  action 
on  the  covenant  which  the  plaintiff  is  attempting  to  enforce 
against  the  defendant,  as  the  incumbrance  in  question  is 
one  which,  as  between  Rulif  and  Benjamin,  Rulif  is  bound 
to  discharge. 

It  is  argued,  however,  that  the  plaintiff,  as  mortgagee  of 
the  interest  of  Rulif  in  the  lands,  stands  in  such  a position 
that  he,  either  as  transferee  of  this  covenant,  or  as  the  gran- 
tee of  an  estate  in  the  premises  which  carries  with  it  this 
covenant,  as  one  that  runs  with  the  land,  can  succeed  in  the 
action.  It  seems  to  me  that  the  fact  that  the  legal  estate 
was  outstanding  in  the  prior  mortgagee  at  the  time  that 
the  plaintiff  took  his  security,  answers  both  of  these  posi- 
tions. As  the  parties  were  dealing  with  an  equitable  estate 
only,  the  assignment  to  the  plaintiff  operated  as  an  innocent 
conveyance,  and  passed  merely  the  right  which  Rulif  then 
possessed,  and  this  did  not  embrace  the  right  to  sue  on  the 
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covenant  in  question.  For  the  same  reason,  the  covenant 
did  not  pass  to  the  plaintiff,  although  it  is  one  which  runs 
with  the  land,  for  as  the  land  was  at  the  time  of  the  giving 
this  covenant  outstanding  in  the  prior  mortgagee,  it  did  not 
pass  to  the  plaintiff,  and  thus  was  wanting  the  vehicle  to 
carry  the  covenant  to  him. 

It  is  true  where  a covenant  extends  to  a thing  in  esse, 
parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the 
covenant  is  annexed  and  appurtenant  to  the  thing 
demised.  Although  there  is  some  authority  for  the  propo- 
sition that,  following  this  rule,  the  interest  a mortgagee 
takes,  under  circumstances  such  as  the  present,  in  the  estate, 
is  sufficient  to  draw  with  it  the  covenant,  yet  I think  the 
better  opinion  is  that  this  is  not  the  effect.  If  the  cove- 
nant did  in  any  way  pass  to  the  plaintiff*  he  takes  it  as  a 
mere  chose  in  action,  on  which  he  ma}^  sue  in  the  name  of 
the  covenantor  : Riddell  y.  Riddell,  7 Sim.  529  ; Spencer  v. 
Boyes,  4 Yes.  369.  But  taking  it  as  a chose  in  action,  he 
does  so  subject  to  all  the  equities  that  existed  as  between 
the  original  covenantor  and  covenantee,  and  therefore 
stands  in  no  better  position  than  Rulif,  who  is  disentitled 
to  preceed  thereon  against  Benjamin.  In  dealing  with  the 
case  simply  as  one  involving  the  position  of  the  holder  of 
a chose  in  action,  and  its  assignee,  it  has  been  often  held 
that  the  registry  laws  do  not  apply.  The  plaintiff  has  notice 
through  the  registry  office  that  the  legal  estate  does  not  pass 
to  him ; knowing  that  he  does  not  take  this,  he  accepts  an 
instrument  which  gives  him  certain  rights  in  respect  of  a 
covenant  which,  however,  are  controlled  by  the  general 
rule  that  affects  the  transfer  of  choses  in  action.  Phillips 
v.  Phillips,  8 Jur.  N.  S.  145,  lays  down  general  principles 
as  to  the  grantees  and  encumbrances  of  equitable  estates, 
which  are  distinct  and  easy  of  apprehension ; but  this  case 
seems  at  variance  with  Attorney -General  v.  Wilkins,  17 
Beav.  785  ; Penny  v.  Watts,  2 DeG.  & S.,  501,  and  1 McN.  & 
G.  150,  and  it  has  met  the  marked  disapproval  of  Lord  St. 
Leonards  in  his  Y.  & P.,  4th  ed.  vol.  ii.,  p.  761-2,  and  seems 
to  have  been  ignored  in  the  recent  case  of  Ernest  v. 
Vivian,  33  L.  J.  Ch.  513. 
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I agree  in  the  statement  in  the  judgment  of  the  Court 
below,  that  the  plaintiff  must  be  treated  under  the  Registry 
Law  as  if  he  had  actual  notice  of  the  prior  mortgage  ; but 
I dissent  from  the  proposition  that  under  the  circumstances 
of  this  case  “ he  must  be  regarded  as  contracting  only  for 
the  position  of  second  mortgagee.”  I am  of  opinion  that 
where  a man  takes  a second  mortgage,  with  a covenant, 
general  in  its  terms,  against  encumbrances,  and  whether  the 
previous  encumbrance  be  or  be  not  registered,  under  such 
covenant  he  is  protected  against  the  encumbrance,  whether 
known  or  unknown,  contracts  for  the  position  of  first  mort- 
gagee, and  is  entitled  to  have  the  removal  of  that  which 
stands  in  the  way  of  the  accomplishment  of  this  object. 
If  the  mortgagor  does  not  intend  that  his  covenant  is  to 
have  its  full  force  and  effect,  he  must  limit  its  terms  so  that 
that,  which  in  words  is  included  within  it,  may  be  excluded. 

I think  the  plaintiff  is  without  recourse  on  this  covenant 
as  against  the  defendant,  and  that  the  appeal  should  be 
dismissed  with  costs. 

Draper,  C.  J.,  of  Appeal,  Hagarty,  C.  J.,  C.  P.,  Mor- 
rison, and  Galt,  J.,  concurred. 
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From  February  ls£  to  February  13th. 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ John  Wellington  G wynne,  J. 

“ Thomas  Galt,  J. 


Davis  v.  Pitchers. 

Lease — Statutory  form — Compliance  with — Covenant  for  quiet  enjoyment — 
Demise — C.S.U.C.,  ch.  92 — 14  $ 15  Vic.,  ch.  8 — Construction  of. 

A lease  made  in  1870,  purported  to  be  made  “in  pursuance  of  the  Act  to 
facilitate  the  leasing  of  lands  and  tenements,”  being  the  title  of  the  14  & 
15  Vic  , ch.  8,  consolidated  in  ch.  92,  Consol.  Stat.  U.  C.,  instead  of  “ in 
pursuance  of  an  Act  respecting  short  forms  of  leases,”  which  is  the 
title  of  the  consolidated  Act. 

Held , nevertheless,  a sufficient  reference  to  the  consolidated  Act,  so  as  to 
bring  the  lease  within  its  provisions. 

Where,  therefore, the  plaintiff  (the  lessee)  was  evicted  by  title  paramount  to 
the  lessor:  Held,  that  he  could  not  recover  as  for  a breach  of  the  cove- 
nant for  quiet  enjoyment,  which  is  limited  by  the  statute  to  the  acts  of 
the  lessor  and  those  claiming  under  him,  nor  under  an  implied  covenant 
contained  in  the  word  ‘‘demise,”  as  it  is  controlled  by  the  express 
covenant  for  quiet  enjoyment. 

Declaration.  First  count : on  a lease  for  six  years, 
from  the  defendant  to  the  plaintiff,  with  a covenant  that 
the  lessor  had  power  and  authority  to  demise : breach, 
that  he  had  not  such  power,  whereby  the  plaintiff  was 
evicted  by  one  Wm.  Hedden. 

Second  count : setting  out  the  demise,  with  a covenant 
for  quiet  enjoyment  without  disturbance  by  the  defendant 
or  any  other  person  : breach,  that  the  title  was  in  Wm. 
Hedden,  who  evicted  the  plaintiff. 

Pleas  : 1.  To  each  count,  non  est  factum. 

2.  To  first  count : that  the  lessor  had  power  to  demise. 
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3.  That  Hedden  did  fiot  lawfully  enter  or  evict  the 
plaintiff. 

4.  That  Hedden  had  no  lawful  title. 

To  the  second  count : denying  Hedden’s  lawful  entry,, 
and  that  Hedden  had  no  title. 

The  cause  was  tried  before  Strong,  J.,  without  a jury,  at 
Goderich,  at  the  Fall  Assizes  of  1874. 

At  the  trial  a lease  was  proved  from  the  defendant  to  the 
plaintiff  dated  the  16th  of  June,  1870. 

It  began:  “ This  indenture,  made  the  16th  June,  A.D. 
1870,  in  pursuance  of  the  Act  to  facilitate  the  leasing  of 
lands  and  tenements,  between  Mrs.  Emily  Hedden,  of  the 
township  of  Stephen,  &c.,  of  the  first  part,  and  James 
Davis  of  the  township  of  Hay,  &c.,  yeoman,  of  the  second 
part ; witnesseth,”  &c.  And  after  stating  the  premises,  the 
term,  and  the  rent  reserved,  it  proceeded  : “ And  the  said 
lessee,  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  hereby  covenants  with  the  said  lessor,  her  heirs, 
and  assigns,  to  pay  rent,  and  to  pay  taxes,  and  to  repair, 
and  to  keep  up  fences,  and  not  to  cut  down  timber ; and 
that  the  said  lessor  may  enter  and  view  state  of  repairs  ; 
and  that  the  said  lessee  will  repair  according  to  notice ; 
and  will  not  assign  or  sub-let  without  leave ; and  will  not 
carry  on  any  business  that  will  be  deemed  a nuisance  on 
the  premises;  and  that  he  will  leave  the  premises  in  good 
repair.  Proviso  for  re-entry  by  the  said  lessor  on  non- 
payment of  rent,  or  non-performance  of  covenants,  or 
seizure  or  forfeiture  of  the  said  term  for  any  other  causes 
aforesaid.  The  said  lessor  covenants  with  the  said  lessee 
for  quiet  enjoyment” 

The  lease  contained  some  special  provisions  not  necessary 
to  set  out,  and  was  executed  by  the  lessor. 

It  appeared  that  the  lessor  was  the  widow  of  one  Thomas 
Hedden,  her  first  husband,  and  William  Hedden  was  her 
son. 

It  was  objected,  on  behalf  of  the  defendant,  amongst 
other  grounds,  which  are  not  material  to  this  report, 
that  the  lease  must  be  considered  as  made  under  the 
66 — vol.  xxiv  c.p. 
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Short  Form  Act,  and  so  the  covenant  for  quiet  enjoy- 
ment was  limited  to  the  acts  of  the  lessor  and  those 
claiming  under  her;  that  the  covenant  being  so  limited, 
the  plaintiff  could  not  recover  under  the  second  count : 
for  William  Hedden  claimed  adversely  to,  and  not  under 
the  lessor,  and  that  neither  could  he  recover  under  the  first 
count,  as  the  implied  covenant  contained  in  the  word 
4‘  demise  ” was  controlled  by  the  express  covenant  for  quiet 
enjoyment. 

The  learned  Judge  was  of  opinion  that  the  plaintiff 
could  not  recover,  and  entered  a verdict  for  the  defendant. 

In  Michaelmas  term,  Robinson , Q.C.,  obtained  a rule 
nisi,  under  the  Law  Reform  Act,  to  set  aside  the  verdict 
entered  for  the  defendant,  and  to  enter  a verdict  for  the 
plaintiff. 

In  this  term,  S.  Richards,  Q.C.,  shewed  cause.  The 
plaintiff*  must  fail  on  the  first  count,  as  the  implied 
covenant  contained  in  the  word  “demise”  is  controlled 
by  the  terms  of  the  express  covenant  for  quiet  enjoyment, 
which  is  restricted  to  the  lessor’s  own  acts.  The  cases 
shew  that  the  word  “ demise  ” does  not  imply  a covenant 
for  title  when  there  is  an  express  covenant  inconsistent 
with  it : Bandy  v.  Cartwright,  8 Ex.  913 ; Messent  v. 
Reynolds,  3 C.  B.  194 ; Line  v.  Stephenson,  4 Bing.  N.  C. 
678;  Woodfall,  L.  & T.  10th  ed.,  692.  The  plaintiff  must 
also  fail  on  the  second  count,  as  the  covenant  for  quiet 
enjoyment  is  limited  under  the  statute  to  the  acts  of  the 
lessor  or  any  one  lawfully  claiming  by  or  through  her.  It 
is  contended,  however,  by  the  plaintiff*  that  the  lease 
cannot  be  considered  as  made  under  the  Act,  as  it  is 
expressed  to  be  made  “in  pursuance  of  the  Act  to  facilitate 
the  leasing  of  lands  and  tenements,”  and  not  “in  pursuance 
of  the  Act  respecting  short  forms  of  leases,”  the  words 
used  in  the  Act.  The  former  heading,  however,  is  that 
used  in  the  Act  of  14  & 15  Vic.  ch.  8,  from  which  the  Con- 
solidated Act  is  taken ; and,  although  the  heading  was 
changed  by  the  latter  Act,  yet,  under  Con.  Stat.  U.  C.  ch.  1, 
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sec.  10,  it  is  enacted  that  the  Consolidated  Acts  are  not  to 
be  considered  new  Acts,  but  merely  as  a consolidation  or 
declaratory  of  the  law  as  contained  in  the  repealed  Acts, 
and  for  which  the  Consolidated  Acts  are  substituted,  and 
the  lease  would  clearly  come  within  the  provisions  of  the 
repealed  Act.  Also,  under  sec.  1,  the  lease  is  sufficient,  if 
in  accordance  with  the  forms  given  in  the  schedule,  or 
expressed  to  be  made  in  pursuance  of  the  Act,  or  referring 
thereto ; and  it  clearly  comes  within  the  condition  as 
referring  to  the  Act.  The  Act  is  in  reality  an  Act  to 
facilitate  the  leasing  of  lands  and  tenements,  and  in  fact  is 
the  only  Act  for  this  purpose. 

Robinson , Q.  C.,  contra..  The  plaintiff  is  entitled  to 
recover  under  the  second  count,  for  the  lease  is  not  made 
under  the  Short  Forms  Act,  and  therefore  the  covenant  is 
not  restricted  to  the  acts  of  the  lessor.  In  the  first  schedule 
to  the  Consolidated  Act  a form  is  given,  which  expresses 
the  lease  to  be  made  “ In  pursuance  of  the  Act  respecting 
short  forms  of  leases.”  In  order  to  come  within  the  statute, 
the  lease  must  strictly  comply  wtih  its  provisions.  This 
lease  is  certainly  not  made  according  to  the  form,  nor  is 
it  expressed  to  be  made  in  pursuance  of  this  Act,  nor 
does  it  refer  thereto.  There  is  in  fact  now  no  such  Act  as 
is  mentioned  in  the  lease:  Leith’s  Real  Prop.  Stats.  102-3. 

Hagarty,  C.  J. — One  of  the  many  questions  raised  was, 
whether  the  lease  was  to  be  considered  as  under  the  stat- 
ute. If  so,  then  the  covenant,  “ The  lessor  covenants  with 
the  said  lessee  for  quiet  enjoyment,”  has  only  a limited 
application  to  the  acts  of  the  lessor  and  those  claiming 
under  her. 

The  entry  forming  the  breach  was  on  title  claimed  as 
paramount  to  the  lessor. 

The  reference  to  the  statute  Consol.  Stat.  U.  C.  ch.  92, 
should  have  been  “in  pursuance  of  the  Act  respecting  short 
forms  of  leases,”  instead  of  the  words  here  used — “ in  pur- 
suance of  the  Act  to  facilitate  the  leasing  of  lands  and 
tenements.” 
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It  was  argued  before  us  that  there  was  an  implied 
covenant  that  the  lessor  had  the  right  to  demise.  But 
this  can  hardly  be,  if  the  covenant  for  quiet  enjoyment  be 
restricted  to  the  lessor’s  own  acts. 

In  Smith's  L.  & T.  207,  note  a.,  “ If  to  the  implied 
covenant  arising  from  the  word  f demise  ’ is  added  an 
express  covenant  for  quiet  enjoyment,  without  eviction 
by  lessors,  the  express  covenant  restricts  the  implied 
covenant.” 

In  Line  v.  Stephenson,  5 Bing.  N.  C.  183,  in  error,  the 
Court  say,  at  p.  186,  “ It  is  true  the  word  demise  does  imply 
covenant  for  title,  but  only  when  there  is  no  express  cove- 
nant inconsistent  with  such  a construction.” 

The  law  is  very  clearly  stated  to  the  same  effect  in  Platt 
on  Leases,  vol.  ii.,  p.  285. 

It  becomes,  therefore,  important  to  decide  on  the  effect 
of  this  covenant. 

The  Act  of  1851,  14-15  Vic.,  ch.  8,  is  intitled  “ An 
Act  to  facilitate  the  leasing  of  lands  and  tenements and 
its  preamble  states,  “ Whereas  it  is  expedient  to  facilitate 
the  leasing  of  lands  and  tenements.”  This  Act,  differing 
from  the  Consolidated  Act,  gives  no  form  for  the  beginning 
of  the  lease,  but  merely  a set  of  short  forms  of  covenantsr 
with  the  amplified  effect  thereof,  as  in  the  later  Act. 

Sec.  1.  “Whenever  any  person,  being  a party  to  any  deed 
vjhich  shall  be  expressed  to  be  made  in  pursuance  of  this 
Act,  shall  employ  in  such  deed  any  of  the  forms  of  words 
contained  in  column  one  of  the  schedule  hereto  annexed, 
and  distinguished  by  any  number  therein,  such  deed  shall 
be  taken  to  have  the  same  effect  and  be  construed  as  if 
such  person  had  inserted  in  such  deed  the  form  of  words 
contained  in  column  two,”  &c. 

The  Upper  Canada  Consolidated  Act  of  1859,  ch.  92,  is 
entitled  “ An  Act  respecting  short  forms  of  leases.”  There 
is  no  preamble.  It  varies  very  much  in  form  from  the  pre- 
vious Act. 

It  gives  two  schedules.  The  first  gives  a form  of  lease  ; 

“ This  indenture,  made  the  day  of 
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A.D.  18  , in  'pursuance,  of  the  Act  respecting  short 

forms  of  leases , between,  &c.” 

After  a form  of  habendum  and  reddendum,  comes  sche- 
dule 2,  with  short  forms  of  covenants,  and  their  amplified 
legal  effect,  as  in  the  first  Act. 

Sec.  1 says : “ When  a deed,  made  according  to  the  forms 
set  forth  in  the  first  schedule  to  this  Act,  or  any  other  deed 
expressed  to  be  made  in  pursuance  of  this  Act,  or  referring 
thereto,  contains  any  of  the  forms  or  words  contained 
in  column  one  of  the  second  schedule  hereto  annexed,”  &c., 
u such  deed  shall  be  taken  to  have  the  same  effect,  and  be 
construed  as  if  it  contained  the  form  of  words  contained  in 
column  two,  of  the  same  schedule,”  &c. 

Sec.  2 is  like  the  provision  in  the  former  Act,  that  a 
deed  that  “ fails  to  take  effect  by  virtue  of  this  Act,  shall 
nevertheless  be  effectual  to  bind  the  parties  thereto,  so  far 
as  the  rules  of  law  or  equity  will  permit,  as  if  the  Act  had 
not  been  made.” 

The  lease  before  us  was  unquestionably  intended  by  the 
parties  to  be  under  the  statute.  The  string  of  covenants 
are  inserted  almost  verbatim.  The  proviso  for  re-entry  is 
there,  and  the  covenant  for  quiet  enjoyment  is  exactly  in 
the  statutable  words. 

The  whole  objection  lies  in  the  mistake  of  the  convey- 
ancer in  mentioning  the  Act  “ to  facilitate  the  leasing  of 
lands  and  tenements,”  instead  of  the  Act  “ respecting  short 
forms  of  leases.” 

It  is  not  easy  to  see  why  the  change  was  made  in  the 
style  or  name  of  the  Act  by  the  Consolidators.  The  last 
Act  is  as  directly  an  Act  to  facilitate  the  leasing  of  lands 
and  tenements  as  the  preceding. 

As  a matter  of  fact  and  substance,  this  lease  is  as  much 
made  in  pursuance  of  the  one  Act  as  of  the  other. 

We  must  see  very  clearly  that  the  objection  is  insur- 
mountable before  we  should  give  effect  to  it. 

Curiously  enough,  the  Act  immediately  preceding  this 
Act  in  the  Consolidated  Statutes  is  entitled  “ An  Act 
respecting  short  forms  of  conveyances,”  and  in  frame  is 
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very  like  that  for  leases.  But  in  the  form  given  it  says  r 
“ This  indenture,  made,”  &c.,  “ in  pursuance  of  the  Act  to 
facilitate  the  conveyance  of  real  property,”  following  the 
old  title  of  9 Vic.,  ch.  6. 

Under  Sec.  1 of  the  Leases  Act, (1),  a deed  made  according 
to  the  form  in  the  schedule ; (2),  any  deed  expressed  to 
be  made  in  pursuance  of  the  Act,  or  (3)  “ referring  thereto,” 
is  to  come  within  its  provisions. 

This  lease  is  not  according  to  the  form  in  the  schedule ; 
nor  does  it,  in  express  words,  profess  to  be  made  in  pursu- 
ance of  it.  But  it  seems,  I think,  to  come  fairly  within 
the  third  condition,  of  referring  to  the  Act. 

The  Act  is  certainly  one  to  facilitate  the  leasing  of 
lands  and  tenements,  and  the  only  Act  of  which  we  are 
aware  that  professes  to  bear  on  that  object. 

We  cannot,  I think,  ignore  the  nature  and  process  of  our 
consolidations  of  the  statutes.  The  consolidation  does  not 
profess  to  be  an  enacting  of  a new  law,  but  a systematizing 
and  consolidation  of  existing  laws.  Each  section  refers  to 
the  hitherto  existing  section,  which  it  professes  to  re-enact 
or  consolidate.  Here  every  section  refers  back  to  the 
corresponding  provision  in  the  Act  of  1851. 

The  Act  respecting  the  Consolidated  Statutes  for  Upper 
Canada,  ch.  1,  sec.  8,  declares,  that  “ The  said  Consolidated 
Statutes  shall  not  be  held  to  operate  as  new  laws,  but  shall 
be  construed  and  have  effect  as  a consolidation  and  as  de- 
claratory of  the  law  as  contained  in  the  said  Act  so 
repealed,  and  for  which  the  said  Consolidated  Statutes  are 
substituted.” 

Sec.  10  says  : “Any  reference  in  any  former  Act  remaining 
in  force,  or  in  any  instrument  or  document,  to  any  Act  or 
enactment  so  repealed,  shall  after  the  Consolidated  Stat- 
utes take  effect,  be  held,  as  regards  any  subsequent  trans- 
action, matter  or  thing,  to  be  a reference  to  the*  enactments 
in  the  Consolidated  Statutes  having  the  same  effect  as 
such  repealed  Act  or  enactment.” 

The  instruments  here  referred  to  are  probably  instru- 
ments existing  before  the  consolidation.  But  we  are  sat- 
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isfied  that  we  should  look,  not  merely  at  the  consolidated, 
hut  also  at  the  prior  Act,  to  ascertain  the  true  rule  of  deci- 
sion. 

Nothing  is  more  common  than,  in  any  doubtful  case  of 
construction,  for  the  Courts,  in  endeavouring  to  find  the 
true  meaning,  to  read  the  Consolidating  Act  in  the  light,  as 
it  were,  of  the  preceding  Act  or  Acts. 

There  are  not  many  authorities  bearing  on  this  subject. 
None  were  cited  on  the  argument. 

The  subject  is  noticed  in  Divarris,  2nd  ed.,  p.  148,  9 ; and 
in  2 Hales  P.  C.,  ch.  25.  The  latter  is  chiefly  on  references 
to  statutes  on  indictment. 

In  Nixon  v.  Nanney , 1 Q.  B.  747,  more  fully  reported  in 
1 Gale  (Sc  Dav,  370,  a statute  gave  a form  of  conviction 
requiring  the  title  of  the  Act  to  be  inserted  in  it.  In  set- 
ting out  the  title  the  word  “ part,”  in  the  sentence,  “ that 
part  of  Great  Britain,  called  England”  was  omitted.  The 
Court  citing  a case  of  Chance  v.  Adams,  said  that  it  met 
the  objection,  and  upheld  the  conviction. 

Chance  v.  Adams,  1 Ld.  Raym.  77,  was  a penal  action  on 
a statute,  reciting  it  as  “An  Act  for  granting  several  rates 
upon  tonnage  of  ships  and  vessels.” 

It  was  objected  that  the  Act  was  “for  tonnage  of  ships,” 
and  that  there  was  no  such  Act  as  that  declared  on. 

This  case  is  denied  in  Mills  v.  Wilkins,  2 Salk.  609,  and 
6 Mod.  62,  where  it  is  said,  if  you  state  the  title,  “ You  tie 
your  justification  to  an  Act  so  entitled,  and  if  you  cannot 
produce  one,  you  are  gone.” 

In  Boyce  v.  Whitaker,  Doug.  95,  Lord  Mansfield  said,  at  p. 
97  : “ If  the  defendant  had  unnecessarily  set  out  the  Act  of 
Parliament,  which  it  seemed  to  him  he  had,  he  would  hold 
him  to  half  a letter.” 

The  objections  were  very  trifling  “ indictments  by  tres- 
pass,” instead  of  “indictments  of  trespass;  and  “ Capias  ut 
leg atum,”  instead  of  “ Capi  as  ut  Zugatum.” 

In  Rumseyv.  Tufnell,  2 Bing.  255,  judgment  was  arrested, 
because  in  a declaration  against  a sheriff  for  extortion,  the 
statute  was  quoted  as  passed  in  the  29th  year  of  Eliza- 
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beth,  on  the  authority  of  the  two  previous  cases,  which 
shewed  that  there  was  no  Parliament  roll  for  the  29th 
Elizabeth.  The  Act  had  reference  to  the  first  day  of 
the  session,  which  commenced  in  the  28th  year  of  Eliza- 
beth. 

On  the  whole  I think  the  lease  is  to  be  considered  as 
made  in  pursuance  of  the  existing  law  as  to  short  forms  of 
leases. 

In  this  view  the  covenant  is  limited  to  disturbances  or 
interruptions  on  the  part  of  the  lessor,  or  any  one  claiming 
lawfully  by  or  through  her. 

In  this  view  it  is  unnecessary  to  discuss  the  several  other 
important  points  raised  at  the  trial,  and  on  the  argument ; 
and  the  rule  to  set  aside  the  verdict  of  the  learned  Judge 
for  the  defendant  will  be  discharged. 

Gwynne,  J. — The  lease,  in  my  opinion,  sufficiently  refers 
to  the  Consolidated  Statutes  of  Upper  Canada,  ch.  92,  so 
as  to  make  it  a lease  subject  to  the  provisions  of  that  Act. 

In  order  to  incorporate  the  Act  with  the  lease,  it  is  not 
necessary  that  the  Act  should  be  referred  to  by  its  title. 

It  is  sufficient,  if,  in  any  form  of  words,  the  instrument 
be  expressed  to  be  made  in  pursuance  of  that  Act,  or  if  by 
any  form  of  expression  the  Act  be  referred  to  as  indicating 
the  intention  that  the  lease  should  be  affected  by  it. 

The  title  of  the  Act  in  the  Consolidated  Statutes  is,  it  is 
true,  “ An  Act  respecting  short  forms  of  leases.”  Its  purport 
and  object  we  know  is  to  facilitate  the  leasing  of  lands  and 
tenements,  and  by  reference  to  it  as  it  was  before  consoli- 
dation, we  find  that  it  was  entitled  so  as  to  express  this 
object ; and  the  preamble  recited  such  to  be  its  object. 

The  consolidation  of  the  Act,  while  changing  the  title, 
has  in  no  respect  changed  the  object ; and  apparently  to 
defeat  objections,  which  might  be  made  in  the  case  of  a 
slight  departure  from  the  form  of  a lease  given  in  the 
schedule,  the  statute  provides  that  it  shall  apply,  not  only 
to  cases  where  the  deed  is  made  according  to  the  very  form 
given,  but  also  to  all  deeds  which  are  expressed  to  be  made 
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in  pursuance  of  the  Act,  or  referring  thereto  ; and  which  con- 
tain any  of  the  forms  of  words  contained  in  column  one  of 
the  second  schedule  to  the  Act. 

This  lease  is  expressed  to  be  made  in  pursuance  of  the  Act 
to  facilitate  the  leasing  of  lands  and  tenements.  We  must 
notice  that  there  is  a statute  having  this  purpose  for  its 
object,  and  that  there  is  only  one  such  statute,  and  that  it 
is  that  which  in  the  Consolidated  Statutes  is  entitled  “ An 
Act  respecting  short  forms  of  leases.”  This  therefore  must 
be  held  to  be  that  in  pursuance  of  which  the  lease  is 
expressed  to  be  made,  the  identity  being  determined  by  the 
object  expressed  to  be  intended  to  be  attained,  though  not 
by  its  title. 

JN  othing  can  be  plainer  to  my  mind  than  that  the  inten- 
tion of  the  parties  was,  that  the  provisions  of  the  Act 
which  has  for  its  object  the  facilitating  the  leasing  of  lands 
•and  tenements  should  be  incorporated  with  the  lease. 
It  would  therefore  be  contrary  to  all  principle  to  defeat  so 
manifest  an  intention,  because  the  parties  have  not  referred 
to  the  Act  by  its  title. 

The  previous  statute,  ch.  91,  seems  to  afford  a legislative 
warrant,  if  that  was  necessary,  for  this  construction. 

That  Act  is  entitled  “ An  Act  respecting  short  forms  of 
conveyances,”  and  the  form  of  deed  is  given  in  the  schedule 
to  which  that  Act  refers,  thus — “ This  indenture,  made  the 

day  of , in  pursuance  of  the  Act  to  facilitate  the 

conveyance  of  real  property.” 

We  have  here  what  may  be  regarded  as  a legislative 
declaration,  that  the  words,  “ in  pursuance  of  the  Act  to 
facilitate  the  conveyance  of  real  property,”  is  an  appropri- 
ate and  proper  reference  to  an  Act  having  for  its  title  “ An 
Act  respecting  short  forms  of  conveyances.”  That  is  the 
very  point  here. 

I have  no  doubt  that  the  lease  contains  a sufficient  refer- 
ence to  the  Statute  92  of  the  Consolidated  Statutes. 

Galt,  J.,  concurred. 


67 — vol.  xxiv  c.p. 
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House  v.  House. 

Promissory  note — Stands — 33  Vic.  ch.  13,  sec.  12,  37  Vic.  ch.  47,  sec.  2 — 
Account  stated — Statute  of  Limitations — Evidence. 

In  an  action  on  a non-negotiable  promissory  note  made  by  the  defendant  to 
the  plaintiff  for  $4,000,  dated  the  the  7th  December,  1872,  it  appeared 
that  the  note  when  made  had  no  stamps  ; but  that  afterwards  in  July,, 
1874,  the  plaintiff  shewed  the  note  to  her  attorney,  who  informed  her 
that  it  should  have  been  stamped,  and  told  her  to  affix  stamps  for  the 
double  duty.  Through  some  misunderstanding,  she  affixed  only  single 
stamps  ; and  afterwards  in  September,  1874,  she  sent  the  note  to  the 
attorney,  when  he  having  discovered  this,  acting  as  plaintiff’s  agent, 
affixed  the  required  double  stamps. 

Held,  that  the  plaintiff  was  not  a “ subsequent  party  to  the  note,”  or  a 
<l  holder  without  becoming  a party,”  within  33  Vic.  ch.  13,  sec.  12,  so  as 
to  have  enabled  her  to  have  affixed  the  double  duty,  and  rendered  th& 
note  valid,  although  she  might  have  made  it  valid  by  affixing,  as  agent 
for  the  maker,  stamps  for  the  single  duty,  when  the  note  was  delivered 
to  her.  Escort  v.  E&cott , 22  C.  P.  305,  adhered  to,  and  Woolley  v.  Hun- 
to?i , 33  U.  C.  R.  152,  dissented  from. 

Held,  however,  under  37  Vic.  ch.  47,  sec.  2,  that  the  double  stamps  affixed 
to  the  note  in  September,  after  the  passing  of  the  Act,  by  the  attorney, 
as  plaintiff’s  agent,  rendered  the  note  valid,  for  that  plaintiff  then  first 
acquired  knowledge  within  the  Act  of  stamps  being  necessary,  it  being 
found  by  the  learned  Judge  that  her  previous  omission  to  affix  them,  was 
through  error  and  mistake,  and  without  any  intention  on  her  part  to 
violate  the  law. 

In  this  case,  it  was  proved  that,  in  1872,  when  the  note  was  given,  an  ac- 
count was  stated  between  plaintiff  and  defendant,  the  sum  found  due 
being  $4,000,  the  amount  of  the  note,  which  was  made  up  of  the  princi- 
pal sums  advanced  from  time  to  time,  and  of  the  interest  on  those  sums, 
which  it  was  then  agreed  should  be  converted  into  principal.  Held, 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations. 

Held,  also,  however,  that  the  statute  never  applied  at  all,  as  it  was  proved 
that  in  1866,  before  the  lapse  of  six  years,  the  plaintiff  and  defendant 
met  together  and  stated  an  account  in  writing,  at  $1,923  ; and  that  when 
the  second  accounting  took  place  in  1872,  beiog  within  six  years  of  the 
former  accounting,  it  was  agreed  that  in  the  new  acconnt,  the  former 
account  should  constitute  an  item,  the  written  acknowledgment  of  which 
was  given  up  to  the  defendant  and  burned. 

The  declaration  contained  two  counts.  The  first  count 
was  on  a non-negotiable  promissory  note  for  $4,000,  dated 
December,  1872,  payable  on  demand,  made  by  the  defen- 
dant to  the  plaintiff,  and  dated  the  7th  December,  1872. 
The  common  counts  were  added. 

The  defendant,  amongst  other  pleas,  pleaded.  To  the  first 
first  count.  Third  plea : that  there  was  not  affixed  to  the- 
said  note  at  the  time  of  the  making  thereof,  an  adhesive 
stamp  or  stamps,  to  the  value  of  $1.20,  or  any  stamp  what- 


HOUSE  y.  HOUSE. 


527' 


soever,  as  required  by  the  statute  in  that  behalf ; nor  was 
the  said  note  made  on  paper  stamped  in  the  manner  and 
to  the  amount  of  the  duty  required  by  the  said  statute,  or 
to  any  amount  of  duty  ; and  the  plaintiff  did  not,  after  he 
acquired  the  knowledge  that  such  stamps  were  not  affixed 
at  the  proper  time,  pay  the  double  duty  thereon  by  affixing 
to  the  said  note  a stamp  or  stamps  to  the  amount  thereof* 
and  writing  his  initials  on  such  stamp  or  stamps,  and  the 
date  on  which  they  were  affixed ; and  the  said  note,  by 
reason  of  not  having  such  stamp  or  stamps,  is  invalid  in 
law  and  equity. 

To  the  common  counts  : The  Statute  of  Limitations. 

The  plaintiff  replied,  to  the  third  plea  to  the  first  count : 
that  there  was  not  affixed  to  the  said  note  at  the  time  of 
the  making  thereof,  an  adhesive  stamp  or  stamps,  pursuant 
to  the  provisions  of  the  statute  in  that  behalf,  as  by  the 
said  plea  is  alleged  ; nor  was  the  said  note  made  on  paper 
stamped  in  the  manner  and  to  the  amount  of  the  duty  re- 
quired by  the  said  statute,  or  to  any  amount  of  duty,  but 
the  plaintff,  as  soon  as  she  acquired  the  knowledge  that  the 
provisions  of  the  statute  in  that  behalf  had  not  been  com- 
plied with  as  aforesaid,  paid  the  double  duty  on  the  said 
note,  by  affixing  to  the  said  note,  stamps  to  the  amount  of 
$2.40,  and  duly  cancelled  the  same  by  inserting  thereon, 
the  date  of  affixing  the  same  and  initials  of  the  plaintiff, 
according  to  the  provisions  of  the  said  statute  in  that  be- 
half. 

The  plaintiff  also  replied  to  the  plea  of  the  Statute  of 
Limitations  : That  the  defendant  within  six  years  before 
this  suit,  made  an  acknowledgment  in  writing,  signed  by 
him,  that  the  debt  in  the  said  count  mentioned,  remained 
unpaid  and  due  to  the  plaintiff. 

Upon  these  replications  the  defendant  joined  issue. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1874. 

From  the  evidence,  it  appeared  that  when  the  note  was 
made,  it  was  not  made  on  stamped  paper,  nor  had  it  any 
stamps  affixed  to  it ; but  that  afterwards,  in  July,  1874,  the- 
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plaintiff  called  on  an  attorney,  who  acted  as  her  legal 
adviser,  and  shewed  him  the  note,  when  he  informed  her 
that  it  should  have  been  stamped,  and  asked  her  why  this 
had  not  been  done.  The  plaintiff*  stated  that  she  did  not 
know  that  it  was  necessary  to  do  so.  The  attorney  then 
informed  her,  that  in  order  to  make  the  note  valid  she 
must  affix  double  stamps  upon  it,  but  the  plaintiff  misunder- 
stood the  instructions  given  her,  and  only  affixed  stamps 
for  the  single  duty.  Afterwards,  in  September,  1874,  the 
plaintiff*  sent  the  note  to  the  attorney,  and  he  then  having 
discovered  that  only  stamps  for  the  single  duty  had  been 
affixed,  he,  acting  as  the  plaintiff’s  agent,  affixed  the 
required  double  stamps,  and  defaced  them  in  accordance 
with  the  provisions  of  37  Vie.,  ch.  47,  sec.  12,  D. 

Evidence  was  also  given  to  shew  that  in  1872,  when 
the  note  was  given,  an  account  was  stated  between  the 
parties,  the  sum  found  to  be  due  to  the  plaintiff 
being  the  amount  of  the  note,  namely,  $4,000.  The 
amount  was  made  up  of  the  principal  sums  advanced 
by  the  plaintiff*  to  the  defendant  from  time  to  time; 
and  of  the  interest  upon  those  sums,  which  it  was  then 
agreed  should  be  converted  into  principal.  It  was  also 
proved  that  the  plaintiff  and  the  defendant  went  to  a 
Mr.  Appelbe,  a lawyer  at  Oakville,  and  instructed  him  to 
draw  up  a mortgage  for  the  $4000,  the  amount  of  the 
account  stated. 

It  also  appeared  that  in  1866,  before  six  years  had 
elapsed  from  the  opening  of  the  account,  the  plaintiff 
and  the  defendant  met  together,  and  stated  an  account 
at  $1,923,  for  which  the  defendant  gave  the  plaintiff 
an  acknowledgment  in  writing : that  afterwards,  in  1872, 
when  the  second  accounting  took  place,  and  which  was 
within  six  years  from  the  last  accounting,  the  old  account 
was  taken  as  an  item  in  the  new  account ; and  that  upon 
the  new  account  being  agreed  upon,  the  old  written 
acknowledgment  was  given  up  to  the  plaintiff,  and  was 
burned  by  him. 

At  the  close  of  the  case  the  counsel  for  the  plaintiff 
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moved  to  amend  the  record  by  adding  a count  on  an 
account  stated,  relying  on  the  account  stated  in  1872,  as 
taking  the  case  out  of  the  Statute  of  Limitations. 

The  learned  Judge  was  of  opinion  that  there  was  not 
such  an  account  stated  so  as  to  take  the  case  out  of  the 
statute,  and  refused  the  amendment ; but  he  reserved  leave 
to  the  plaintiff  to  move  to  increase  the  verdict  to  that 
amount,  if  the  Court  should  be  of  opinion  that  there  was 
such  an  account ; and  with  this  view  the  jury  were  directed 
to  find  whether  there  was  an  accounting  together  in  1872,. 
between  the  plaintiff  and  the  defendant  of  the  principal 
advanced  from  time  to  time,  and  of  the  interest  upon  those 
sums,  which  it  was  agreed  should  be  converted  into  prin- 
cipal; and  also  whether  the  instructions  were  given  to  Mr. 
Applebe. 

The  Judge  was  also  of  opinion  that  the  note  was  not 
properly  stamped,  and  directed  a verdict  to  be  given  for 
the  defendant  on  the  first  count ; but  reserved  leave  to  the 
plaintiff  to  move  also  on  this  ground. 

The  learned  Judge  reported  to  the  Court  that  it  appeared 
to  his  satisfaction  that  the  note  was  insufficiently  stamped 
by  the  plaintiff  through  mere  error  and  mistake,  and  not, 
with  any  intention  to  violate  the  law;  but  that  on  the 
contrary,  as  soon  as  she  became  aware  that  stamps  were 
necessary  she  placed  them  on  the  note,  but  mistook  the 
instructions  given  her,  and  thought  she  had  complied  witk 
the  law  by  affixing  the  single  duty. 

The  jury  found  that  there  was  an  account  stated  in 
1872,  and  also  that  instructions  were  given  to  have  the 
mortgage  drawn  up,  and  they  gave  a verdict  for  the  plain- 
tiff for  $1,339.44,  under  the  common  counts,  for  money 
lent. 

In  Michaelmas  term,  Beaty,  Q.  C.,  obtained  a rule  nisi 
on  the  leave  reserved. 

In  this  term  McMichael,  Q.  C.,  shewed  cause.  There  are- 
two  questions  raised.  1.  As  to  whether  the  note  was  pro- 
perly stamped;  and  2.  Whether  there  was  such  an  accounting 


530 


COMMON  PLEAS,  HILARY  TERM,  38  VIC.,  1875. 


as  took  the  case  out  of  the  Statute  of  Limitations.  As  to 
the  first  point,  the  evidence  shews  that  wThen  the  note 
was  made  it  was  not  stamped ; hut  it  is  contended  on 
behalf  of  the  plaintiff  that  she  only  acquired  knowledge 
of  the  obligation  to^place  stamps  upon  the  note  in  Septem- 
ber, and  that  proper  stamps  were  then  placed  upon  it,  and 
that  the  previous  omission  was  caused  through  error  and 
mistake ; and  that  therefore  under  37  Vic.,  ch  47,  sec.  2, 
the  placing  of  the  double  duty  in  September  made  the  note 
valid.  But  the  evidence  shews  that  when  the  note  was 
made  the  plaintiff  purposely  omitted  to  place  stamps  upon 
it,  as  it  wras  not  intended  to  be  used  as  a note,  but  merely 
as  an  acknowledgment.  However,  in  June,  when  Mr. 
Beaty  informed  the  plaintiff*  that  it  was  necessary  to  place 
•double  duty,  she  clearly  had  knowledge  of  the  stamps 
required  ; and  therefore,  by  31  Vic.,  ch.  7,  secs.  11,  12,  D.,  as 
amended  by  33  Vic.,  ch.  13,  secs.  11,  12,  the  note  not  being 
properly  stamped  was  invalid,  and  37  Vic.,  ch.  47,  sec.  2,  D., 
does  not  apply.  As  to  the  second  point,  there  was  no  ac- 
counting so  as  take  the  case  out  of  the  Statute  of  Li  mitations. 
In  order  to  constitute  such  an  account,  there  must  be  items 
on  both  sides  of  the  account,  and  they  must  be  set  off 
against  each  other,  in  which  case  it  is  held  to  amount  to 
a payment,  and  the  balance  found  constitutes  a new 
right  of  action  in  respect  thereof,  and  it  is  not  an  acknowT- 
ledgment  of  a mere  existing  debt ; but  not  as  here,  where 
there  are  only  items  on  one  side:  Ashby  v.  James,  1 M.& 
W.  542;  Jones  v.  Ryder,  A M.  & W.  32,  overruling  Smith 
v.  Forty,  4 C.  & P.  126;  Chitty  on  Contracts,  15th  Amer. 
ed.,  1251. 

J.  H.  Cameron,  Q.  C.,  and  Beaty,  Q.  C.,  contra.  The 
evidence  shews  that  the  reason  why  the  plaintiff  only  put 
on  single  duty,  after  being  told  by  the  attorney  to  put  on 
double,  was  that  she  thought  that  he  meant  two  stamps, 
and  these  she  put  on.  It  was  not  therefore  until  September, 
when  the  attorney,  as  her  agent,  put  on  the  double  duty, 
that  the  plaintiff  first  acquired  knowledge,  and  the  previous 
omission  was  clearly  through  mere  error  and  mistake,  and 
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without  any  intention  to  violate  the  law;  the  case,  therefore, 
•came  within  37  Vic.,  ch.  47,  sec.  2,  D.,  and  the  note  was 
made  valid.  As  to  the  accounting,  Smith  v.  Forty , 4 C.  & P. 
126,  clearly  shews  that  what  was  done  here  amounted  to  an 
account  stated  so  as  to  take  the  case  out  of  the  statute.  It 
must  also  he  considered  that  there  was  an  account  stated  in 
writing  in  1866,  within  six  years  after  the  account  was 
opened,  which  was  given  up  in  1871,  when  the  new  account 
was  stated;  and  also  the  fact  of  the  defendant  giving  instruc- 
tions to  have  the  mortgage  drawn  up.  However,  it  was 
left  to  the  jury,  and  they  have  found  that  there  was  an 
account  stated  : Sidwell  v.  Mason,  2 H.  & N.  306 ; Irving 
v.  Veiteh,  3 M.  & W.  90;  Taylor  on  Ev.,  6th  ed.,  vol.  ii., 
953-5;  Ryder  v.  Wombvjell,  L.  B.  4 Ex.  32;  Walker  v. 
Butler,  6 E.  & B.  506. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  statutes  affecting  the  question  which  has  been 
raised  upon  the  replication  to  the  third  plea,  are  the 
Dominion  statutes,  31  Vic.,  ch.  9,  33  Vic.,  ch.  13,  and  37 
Vic.,  ch.  47. 

The  note  declared  upon  was  made  upon  the  7th  December, 
1872,  for  the  sum  of  $4,000,  payable  to  Emily  House,  on 
demand,  without  interest.  The  note  not  being  negotiable, 
no  other  person  than  the  defendant,  the  maker,  or  the 
plaintiff,  who  was  the  payee,  ever  was,  or  ever  could  have 
become,  a party  to  the  note. 

The  4th  section  of  the  31  Vic.,  ch.  9,  enacts  that  the  duty 
upon  a promissory  note  made  in  Canada  shall  be  paid  by 
making  it  upon  paper  stamped  with  the  amount  of  the 
duty,  or  “by  affixing  thereto  an  adhesive  stamp  or  adhesive 
stamps,”  &c.,  “ to  the  amount  of  such  duty,  upon  which  the 
signature  or  part  of  the  signature  of  the  maker,”  &c.,  “ or 
his  initials,  or  some  integral  or  material  part  of  the  instru- 
ment shall  be  written,  * * or  the  person  affixing  such 

adhesive  stamp  shall,  at  the  time  of  affixing  the  same, 
write  or  stamp  thereon  the  date  at  which  it  is  affixed. 
And  if  no  integral  or  material  part  of  the  instrument,  nor 
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any  part  of  the  signature  of  the  maker,”  &c.,  “ nor  any  date 
be  so  stamped  or  written  thereon,  or  if  the  date  do  not 
agree  with  that  of  the  instrument,  such  adhesive  stamp 
shall  be  of  no  avail.” 

The  10th  section  enacted,  that,  “ The  stamp  or  stamps 
required  to  pay  the  duty  hereby  imposed,  shall  in  the  case 
of  a promissory  note,”  &c., “made  * * within  Canada,  and 

not  made  upon  paper  stamped  to  the  amount  of  the  duty, 
be  affixed  by  the  maker,”  &c.,  “ thereof.” 

Then  the  11th  section  enacted,  that,  “ If  any  person  in 
Canada  makes,”  &c.,  “any  promissory  note,”  &c.,  “charge- 
able with  duty  under  this  Act,  before  the  duty  (or  double 
duty  as  the  case  may  be),  has  been  paid  by  affixing  thereto 
the  proper  stamp  or  stamps,  such  person  shall  thereby 
incur  a penalty  of  $100,  and  save  only  in  case  of  the  pay- 
ment of  double  duty,  as  hereinafter  mentioned,  such  instru- 
ment shall  be  invalid  and  of  no  effect  in  law  or  in  equity; 
* * except  that  any  subsequent  party  to  such  instrument 

or  person  paying  the  same,  may  at  the  time  of  his  so  pay- 
ing or  becoming  a party  thereto,  pay  such  double  duty 
by  affixing  to  such  instrument  a stamp  or  stamps,  to  the 
amount  thereof,”  that  is,  of  the  double  duty,  “ or  to  the 
amount  of  double  the  sum  by  which  the  stamps  affixed 
fall  short  of  the  proper  duty,  and  by  writing  his  signa- 
ture or  part  thereof,  or  his  initials,  or  the  proper  date,  on 
such  stamp  or  stamps,  in  the  manner  and  for  the  purposes 
mentioned  in  the  fourth  section  of  this  Act.” 

The  12th  section  then  made  provision  for  the  case  of  a 
note  not  having  been  stamped  at  the  proper  time  coming 
into  the  hands  of  an  innocent  holder  with  stamps  appa- 
rently of  the  proper  amount  upon  it.  The  section  enacted 
that,  “No  party  to  or  holder  of  any  promissory  note,”  &c., 
“shall  incur  any  penalty  by  reason  of  the  duty  thereon  not 
having  been  paid  at  the  proper  time  and  by  the  proper  party 
or  parties,  provided  that  at  the  time  it  came  into  his  hands 
it  had  afixed  to  it  stamps  to  the  amount  of  the  duty 
apparently  payable  upon  it,  that  he  had  no  knowledge 
that  they  were  not  affixed  at  the  proper  time  and  by  the 


HOUSE  y.  HOUSE. 


533 


proper  party  or  parties,  and  that  he  pays  the  double  duty 
or  additional  duty  as  soon  as  he  acquires  such  knowledge.” 

Now  that  this  section  could  not  apply  to  the  payee  of  a 
non-negotiable  promissory  note  upon  which  no  stamps  at 
all  have  ever  been  placed,  appears  clear  from  the  proviso, 
which  limits  the  application  of  the  section  to  persons 
receiving  a promissory  note  which,  at  the  time  of  their 
receiving  it,  had  stamps  upon  it  apparently  to  the  proper 
amount,  but  who  had  no  knowledge  that  they  were  not 
affixed  at  the  proper  time. 

The  section  further  enacted  that  “ Any  holder  of  such 
instrument  may  pay  the  duty  thereon,  and  give  it  validity, 
under  section  eleven  of  this  Act,  without  becoming  a party 
thereto.” 

This  portion  of  the  section  cannot  either  apply  to  the 
'payee  of  a promissory  note,  who  from  the  time  of  the  note 
first  having  existence  is  a party  to  the  note. 

The  section,  as  appears  to  us,  applies  plainly  to  a subse- 
quent person  becoming  the  holder  of  a negotiable  instru- 
ment after  it  has  become  transferable  from  hand  to  hand  by 
the  payee's  endorsement,  which  subsequent  holder  (the  sec- 
tion provides),  may  pay  the  double  duty  and  give  the  note 
validity,  withoutbecoming  apartyto  the  note  by  endorsing  it. 

These  sections,  11  and  12  of  31  Vic.,  ch.  9,  are  repealed 
by  33  Vic.,  ch.  13,  and  two  new  sections,  numbered  11  and 
12,  are  substituted  for  the  repealed  sections  of  the  former 
Act,  so  as  to  become  part  of  that  Act.  The  effect,  as  it 
appears  to  us,  is  to  place  the  several  parts  of  the  sections 
in  a more  lucid  order. 

The  11th  section  still  enacts  that,  “ If  any  person  in 
Canada  makes,”  &c.,  “any  promissory  note,”  &c.,  “chargeable 
with  duty  under  this  Act,”  (that  is  31  Vic.,  ch.  9,  of  which 
the  sections  of  33  Vic.,  ch.  13,  now  forms  part),  “before  the 
duty,  (or  double  duty  as  the  case  may  be),  has  been  paid, 
such  person  shall  thereby  incur  a penalty  of  $100,  and 
save  only  in  the  case  of  payment  of  double  duty,  as  in 
the  next  section  provided,  such  instrument  shall  be  invalid,, 
and  of  no  effect  in  law  or  in  equity.” 

68 — vol.  xxiv  c.p. 
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The  11th  section  then  gathers  together  the  several  provi- 
sions relative  to  penalties ; and  the  12th  section  deals  with 
the  subject  of  giving  validity  to  a note  which,  by  reason  of 
want  of  the  proper  stamp  duty  being  affixed  when  the  note 
was  made,  rendered  it,  but  for  this  12th  section,  wholly 
invalid,  and  of  no  effect  in  law  or  in  equity. 

This  section  enacts,  “ That  any  subsequent  party  tot,  such 
instrument,  or  person  paying  the  same,  or  any  holder  with- 
out becoming  a party  thereto,”  clearly,  as  it  appears  to 
us  in  this  connection,  pointing  to  a holder  becoming  such 
without  any  necessity  existing  of  his  name  appearing  on 
the  note  as  a party,  and  so  excluding  the  payee,  “ may 
pay  double  duty,  by  affixing  to  such  instrument  a stamp  or 
stamps  to  the  amount  thereof ,”  namely,  of  the  double  duty, 
“ or  to  the  amount  of  double  the  sum  by  which  the  stamps 
affixed  fall  short  of  the  proper  duty,  and  by  writing  his 
signature,  or  part  thereof,  or  his  initials,  or  the  proper  date, 
on  such  stamp  or  stamps,  in  the  manner  mentioned  in  the 
fourth  section  of  this  Act ; and  when  upon  the  trial  of  any 
issue,  or  on  any  legal  inquiry,  the  validity  of  any  promis- 
sory note,”  &c.,  “ is  questioned  by  reason  of  the  proper  duty 
thereon  not  having  been  paid,  or  not  having  been  paid 
by  the  proper  party,  or  at  the  proper  time,  and  it  ap- 
pears that  the  holder  thereof  when  he  became  holder 
had  no  knowledge  that  the  proper  duty  had  not  been  paid 
by  the  proper  party,  or  at  the  proper  time,  such  instru- 
ment shall  nevertheless  be  held  to  be  legal  and  valid,  if  it 
shall  appear  that  the  holder  thereof  paid  the  double 
duty  as  in  this  section  mentioned,  so  soon  as  such  holder 
acquired  such  knowledge,  or  if  the  holder  thereof,  ac- 
quiring such  knowledge  at  the  trial  or  inqury,  do  there- 
upon forthwith  pay  such  double  duty;  or  if  the  validity  of 
such  promissory  note,”  &c.,  “ is  questioned  by  reason  of  a 
part  only  of  the  requisite  duty  thereon  having  been  paid 
at  the  proper  time  or  by  the  proper  party,  and  it  appears 
to  the  satisfaction  of  the  Court  or  Judge,  as  the  case  may 
be,  that  it  was  through  mere  inadvertence  or  mistake,  and 
without  any  intention  to  violate  the  law  on  the  part  of  the 
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“holder,  that  the  whole  amount  of  duty,  or  double  duty,  as 
the  case  may  be,  was  not  paid  at  the  proper  time,  or  by  the 
proper  party,  such  instrument,”  &c.,  “ shall,  nevertheless,  be 
held  legal  and  valid,  if  the  holder  shall,  before  action 
brought,  have  paid  double  duty  thereon,  as  in  this  section 
mentioned,  as  soon  as  he  reasonably  could  after  having 
become  aware  of  such  error  or  mistake ; but  no  party  who 
ought  to  have  paid  the  duty  thereon  shall  be  released  from 
the  penalty  by  him  incurred  as  aforesaid.” 

We  confess  it  does  appear  to  us  to  be  reasonably  clear, 
that  Emily  House,  the  plaintiff  in  this  action,  the  payee  of 
the  promissory  note  declared  upon,  who  from  the  first 
moment  that  the  note  came  into  existence  and  liable  to 
duty  was  a party  thereto  and  the  holder  thereof,  as  the 
only  person  to  whom  it  could  be  paid  and  who  from  that 
time  forward  is  affected  with  knowledge  of  the  fact  that 
the  note  had  no  stamps  at  all  upon  it,  is  not  “ a subsequent 
'party  ” to  such  note,  or  “ a holder  thereof,  without  becom- 
ing a party  thereto,”  within  the  meaning  of  this  12th  sec- 
tion. 

What  is  meant  by  the  term  “ subsequent  party  ” in  this 
section,  is  not,  in  our  opinion,  a person  who  has  a position 
on  the  note  posterior  to  that  of  the  maker,  but  a person* 
who  at  a subsequent  period,  quite  apart  from  the  making 
of  the  note,  became  a party  thereto,  which  can  only  be 
through  the  intervention  of  the  payee  giving  circulation  to 
the  note. 

It  is  such  a subsequent  party  by  endorsement,  or  a holder 
claiming  through  the  payee  having  given  the  note  circula- 
tion without  such  subsequent  holder  becoming  a party  to 
the  note  at  all,  who  alone,  in  our  opinion,  could  have  given 
the  note  validity  under  this  12th  section,  if  it  was  invalid 
for  any  defect  existing  for  want  of  proper  stamps  being 
affixed  at  the  time  of  its  creation ; and  the  context,  as  it 
seems  to  us,  puts  this  beyond  doubt,  for  the  conditions 
precedent  to  ability  to  make  a note  valid  in  case,  in  any 
suit,  a question  as  to  its  validity  arises  are,  that  the  holder, 
when  he  became  holder , had  no  knowledge  that  the  proper 
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duty  had  not  been  paid  by  the  proper  party,  or  at  the 
proper  time,  and  the  invalidity  of  the  note  is  made  condi- 
tional upon  such  holder  having  paid  the  double  duty,  so 
soon  as  such  holder  acquired  such  knowledge.  A person 
named  as  payee  of  a promissory  note,  which  has  no  stamps 
at  all  upon  it,  never  could  fulfil  this  condition ; for  at  the 
very  first  moment  of  the  note  having  existence  the  payee 
is  a party  thereto,  and  has  the  knowledge  that  the  stamps 
were  not  affixed  by  the  maker,  who  was  the  proper  party 
to  affix  them.  A payee  of  a promissory  note,  the  moment 
he  receives  it,  and  agrees  to  take  it,  which,  in  our  opinion 
is  the  time  when  the  note  can  be  said  first  to  have  exist- 
ence, and  to  become  liable  to  duty,  may  well,  at  that 
moment,  in  our  opinion,  affix  and  cancel  the  proper  stamp, 
for  single,  not  double  duty,  by  marking  the  date  upon  the 
stamp,  but  as  the  agent  of  the  maker,  and  not  as  “ a subse- 
quent party”  to  the  note,  within  the  12th  sec.,  of  33  Vic., 
ch.  13 ; and  if  the  payee  neglect  to  do  so  then,  and  the  note 
has  not  had  stamps  upon  it  affixed  and  cancelled  by  the 
maker  himself,  the  payee  cannot,  in  our  opinion,  at  some 
subsequent  period,  make  the  note  valid  as  “ a subsequent 
party  ” thereto  under  this  section  12.  Nor  do  we  see  any 
hardship  whatever  in  holding  that  a payee  who  accepts 
from  his  debtor  a note  without  any  stamps  upon  it,  and 
who  himself  neglects  to  have  the  proper  stamps  put  upon  it 
when  he  takes  the  note,  should  be  reverted  to  an  action 
against  his  debtor  upon  the  original  consideration  for 
which  the  note  was  given,  and  be  held  to  be  incapable 
to  recover  upon  the  note. 

This  is  the  view  which  we  took  upon  demurrer  in  Escott 
v.  Escott,  22  C.  P.  305,  under  the  statutes  27  & 28  Vic., 
ch.  4. 

We  find  now  that  in  the  term  next  after  that  in  which 
Escott  v.  Escott  was  decided  in  this  Court,  a similar  point 
arose  in  the  Queen’s  Bench,  in  Woolley  v.  Hunton,  33 
U.  C.  R.  152,  in  which  Mr.  Justice  Wilson,  delivering 
the  judgment  of  the  Court,  expressed  a contrary  opinion. 
We  confess,  however,  that,  after  giving  to  that  case  our  best 
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consideration,  we  remain  of  opinion  that  Emma  House,  as 
payee  of  this  note,  was  not  a person  who,  under  the  desig- 
nation of  “ a subsequent  party ” or  of  “ a holder  without 
becoming  a party  thereto ,”  could,  under  the  twelfth  section 
of  33  Vic.,  ch.  13,  have  given  this  note  validity ; although,  in 
our  opinion,  at  the  time  of  the  note  being  delivered  to  her, 
when,  as  we  consider,  it  first  became  liable  to  duty,  she 
might,  as  agent  of  the  maker,  have  affixed  stamps  for  the 
single  duty.  When,  therefore,  in  July,  1874,  under  Mr. 
Beaty’s  advice  that  the  note  required  stamps  to  the 
amount  of  the  double  duty,  she,  by  mistake,  affixed  stamps 
to  the  amount  of  the  single  duty,  that  was,  in  our  opinion? 
an  utterly  void  act,  as  it  would  equally  have  been  if  she 
had  then  affixed,  as  directed,  stamps  to  the  amount  of  the 
double  duty.  She  was  not,  in  our  judgment,  at  that  time, 
in  a position  to  have  reinstated,  by  any  act  of  hers,  the 
validity  which  was  lost  by  the  defect  in  the  note  not  hav- 
ing proper  or  any  stamps  affixed  to  it  when  she  first  took 
it,  and  when,  in  our  opinion,  it  became  liable  to  duty. 

But  the  point  seems  to  have  lost  its  importance  ; for  all 
difficulty,  as  it  appears  to  us,  has  been  removed  by  the 
recent  Act  37  Vic.,  ch.  47,  D. 

This  Act,  which  was  passed  on  the  26th  May,  1874, 
repealed  the  12th  sec.  of  33  Vic.,  ch.  13,  and  substituted 
therefor  another  section  to  operate  as  the  12th  section  of 
the  previous  Act,  31  Vic.,  ch.  9,  from  the  1st  day  of  August, 
1874,  the  day  named  for  the  Act  to  come  into  operation. 
It  is  no  longer  “ any  subsequent  party  ” to  the  note,  or 
“ any  holder  without  becoming  a party  thereto,”  who,  by 
paying  the  double  duty,  may  reinstate  the  validity  of  the 
note, — but  “any  holder”  (without  any  qualification)  “of  such 
instrument  may  pay  double  duty  by  affixing  to  such  instru- 
ment a stamp  or  stamps  to  the  amount  thereof,  or  to  the 
amount  of  double  the  sum  by  which  the  stamps  affixed  fall 
short  of  the  proper  duty,  and  by  writing  his  initials  on 
such  stamp  or  stamps,  and  the  date  on  which  they  were 
affixed.” 

It  is  to  be  observed  that  no  time  is  here  stated  ivhen  it 
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shall  become  incumbent  upon  the  holder  to  affix  the 
stamps.  The  section  proceeds  to  provide  the  course  to  be 
pursued  in  case  the  validity  of  the  note  shall  be  contested 
in  any  suit  for  want  of  stamps,  or  of  sufficient  stamps,  for 
the  protection  of  innocent  holders.  The  first  provision 
relates  to  the  case  of  holders  who,  at  the  time  of  their 
becoming  such,  have  no  knowledge  of  any  defect ; and  the 
second  /or  all  cases,  whether  of  persons  who  received  the 
note  without  knowledge  of  any  defect  having  at  any  time 
existed,  or  of  persons  taking  a note  without  any  stamps  at 
all  upon  it,  in  which  case  of  necessity  they  would  have 
knowledge  of  the  fact  of  there  being  no  stamps  upon  it. 
This  provision  applies  not  merely,  as  in  the  former  Act,  in 
the  case  of  'part  only  of  the  proper  duty  having  been  paid 
at  the  proper  time,  by  the  proper  parjby,  but  to  cases  also- 
where  no  duty  had  ever  been  paid  at  all. 

It  is  with  the  latter  provision  we  have  to  deal  here ; and 
the  substance  of  the  section  is,  so  far  as  we  are  at  pres- 
ent concerned,  first,  that  any  holder  may  pay  double  dut .y 
without  any  limitation  being  stated  as  to  the  time  when 
this  must  be  done  ; and  where,  in  any  suit  or  proceeding  in 
law  or  equity,  the  validity  of  any  such  instrument  is  ques- 
tioned by  reason  of  the  proper  duty  not  having  been  paid 
at  all,  or  not  paid  by  the  proper  party,  or  at  the  proper 
time,  or,  &c.,  if  it  shall  appear  to  the  satisfaction  of  the 
Court  or  Judge  that  it  was  through  mere  error  or  mis- 
take, and  without  any  intention  to  violate  the  law  on  the 
part  of  the  holder,  that  any  such  defect  existed,  then  such 
instrument  shall  be  held  legal  and  valid,  if  such  holder  shall 
pay  the  double  duty  thereon  as  soon  as  he  is  aware  of 
such  error  or  mistake;  but  no  party  who  ought  to  have 
paid  duty  thereon  shall  be  released  from  the  penalty  by 
him  incurred  as  aforesaid. 

Now  this  statute,  as  it  seems  to  us,  refers  to  errors  and 
mista.kes  arising  from  ignorance  of  law  as  well  as  from 
ignorance  of  fact ; for  it  applies  to  cases  of  a note  taken  by 
a person  which  had  on  it  no  stamps  at  all  when  he  took  it,, 
as  well  as  to  other  cases,  and  after  the  1st  of  August,  1874, 
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the  statute  33  Vic.  must  be  read  as  having  this  substituted 
section  in  it  in  the  place  of  the  former  one. 

The  spirit  and  intent  of  the  Act,  in  our  opinion,  is  to 
preserve  the  validity  of  the  note  at  the  cost  of  the  double 
duty  in  favor  of  all  holders  who,  without  any  intention  to 
violate  the  law,  may  have  fallen  into  error  or  mistake, 
whether  from  ignorance  of  law  or  of  fact,  reserving  the 
liability  of  the  party  who  ought  to  have  paid  the  duty,  and 
who  did  not  do  so,  to  the  penalty  imposed  by  the  statute 

Now,  under  this  Act,  it  appears  to  us  that  this  plaintiff 
had  the  right,  at  any  time  after  the  1st  of  August,  1874,  to 
pay  the  double  duty,  and  so  to  reinstate  the  note,  if  she 
could  satisfy  the  Judge  that  she  had  not  abstained  from 
doing  so  with  intent  to  violate  the  law. 

The  learned  Judge,  before  whom  the  case  was  tried,  has 
certified  to  us  upon  his  notes,  that  it  appeared  to  his  satis- 
faction that  the  plaintiff  had  no  intention  whatever  to  vio- 
late the  law  ; but  that,  on  the  contrary,  as  soon  as  she 
became  aware  that  stamps  were  necessary,  she  placed  them 
on  the  note,  but  mistook  the  instructions,  and  thought  she 
had  complied  with  the  law  by  affixing  the  stamps  for  the 
single  duty,  which  appear  upon  the  face  of  the  note. 

Under  these  circumstances,  it  appears  to  us  that  the 
affixing  the  double  stamps  by  the  plaintiff’s  attorney,  acting 
as  her  agent,  upon  the  1st  September,  1874,  which  stamps 
are  defaced  in  the  manner  pointed  out  by  the  new  substituted 
12th  section,  of  the  37  Vic.,  ch.  47,  prescribed  to  be  the 
12th  section  of  33  Vic.,  is  a sufficient  compliance  with  that 
Act,  and  that  therefore  the  plaintiff  is  entitled  to  recover 
upon  the  count  on  the  note. 

As  to  the  other  point,  we  are  of  opinion  that  the  count 
upon  an  account  stated  ought  to  be  allowed,  and  that  the 
finding  of  the  jury  entitles  the  plaintiff  to  recover  for  the 
amount  for  which  the  note  was  given,  as  upon  an  account 
stated.  The  jury  has  expressly  found  that  there  was  an 
accounting  together  between  the  plaintiff  and  defendant  of 
the  principal  advanced  from  time  to  time,  and  of  the  inter- 
est upon  those  sums,  which  it  was  then  agreed  should  be 
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converted  into  principal;  and  that  the  plaintiff  and  defendant 
afterwards  went  to  Mr.  Appelbe,  and  instructed  him  to 
prepare  a mortgage  for  the  $4,000.  The  agreement  upon 
the  part  of  the  defendant  to  allow  interest  upon  the  prin- 
cipal sums  from  time  to  time  advanced,  and  to  convert- 
that  interest  into  principal,  and  his  acknowledgment  of 
the  two  sums  combined  as  a new  debt,  is  sufficient,  in  our 
judgment,  to  entitle  the  plaintiff  to  recover  upon  an 
account  stated. 

This  conclusion  is  not  at  all  at  variance  with  Jones  v. 
Ryder,  4 M.  & W.  32.  There  Parke,  B.,  says:  ‘‘Nothing 
appears  from  this  statement,  to  shew  that  the  parties  in- 
tended to  convert  the  interest  then  due  into  principal ; if 
it  had,  perhaps  the  case  of  Smith  v.  Forty,  4 C.  & P.  126, 
might  apply.” 

Until  the  account  was  stated,  and  the  defendant  agreed 
that  the  interest  should  be  allowed,  and  added  to  the  prin- 
cipal, to  constitute  a new  debt,  and  that  $68  should  be 
struck  off  to  make  the  debt  $4,000,  there  was  no  such  old 
existing  debt  as  that  comprised  in  the  account  stated.  This 
account  stated  is  not  an  acknowledgment  by  words  only, 
of  a pre-existing  debt,  but  it  is  the  creation  of  a new  debt. 
But,  in  truth,  when  we  read  the  evidence  of  the  plaintiff, 
upon  which  it  is  plain  the  jury  proceeded,  it  appears  that 
in  1866,  before  the 'lapse  of  six  years,  there  had  been  an 
accounting  between  the  plaintiff  and  the  defendant,  wherein 
the  debt  of  the  defendant  was  acknowledged  in  writing  to  be 
$1,923;  and  that  the  second  accounting  took  place  again 
within  six  years,  in  which  the  former  accounting  constituted 
an  item,  and  that  upon  the  new  accounting  the  old  written 
acknowledgment  was  given  up.  to  the  defendant  and 
burned  by  him. 

Had  this  fact  been  found  by  the  jury,  as  it  was  admitted 
it  would  have  been  had  the  question  been  pointedly  put  to 
them,  for  the  evidence  of  it,  is  the  evidence  of  the  person 
whose  evidence  upon  the  point  which  was  submitted  to  the 
jury  they  have  wholly  adopted,,  the  Statute  of  Limita- 
tions never  applied  at  all. 
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The  rule  will  be  for  judgment  for  the  plaintiff  upon  the 
promissory  note,  as  also  upon  an  account  stated,  which  the 
plaintiff  is  to  be  at  liberty  to  add  to  the  record,  and  the 
■damages,  by  consultation  with  the  learned  Judge,  we  find  to 
be  $4,251.  * 

Rule  accordingly. 


Noxon  et  al.  v.  Holmes  et  al. 

Division  Court  jurisdiction — Cause  of  action — C.  S.  U.  C.  ch.  19,  sec.  71. 

•“Cause  of  action,”  within  the  Division  Court  Act,  C.  S.  U.  C.  ch.  19,  sec. 
71,  means  the  “ whole  cause  of  action  and  therefore  where  the  plain- 
tiffs sued  defendant  in  the  Division  Court,  at  Ingersoll,  in  the  County  of 
Oxford,  on  a promissory  note,  payable  there,  but  made  at  Strathroy,  in 
the  County  of  Middlesex,  where  defendant  resided  : Held , that  as  the 

whole  cause  of  action  did  not  arise  at  Ingersoll,  the  action  would  not  lie 
there,  but  should  have  been  brought  at  Strathroy,  where  defendant 
resided  ; and  that  a prohibition  was  properly  ordered. 

Vaughan  v.  Weldon,  L.  R.  10  C.  P.  47,  and  the  cases  on  the  C.  L.  P.  Act, 
sec.  44,  distinguished. 

In  this  term  S.  Richards,  Q.  C.,  obtained  a rule  nisi  to 
rescind  an  order  of  Galt,  J.,  made  in  Chambers  on  the  23rd 
December  last,  directing  a prohibition  to  issue  to  prohibit 
the  Judge  of  the  County  Court  of  the  County  of  Oxford 
from  further  proceeding  in  a plaint,  in  the  5th  Division 
Court  of  that  county. 

The  plaint  was  at  the  suit  of  the  Messrs.  Noxon,  a manu- 
facturing company,  against  Holmes  & Shield,  as  makers  of 
a note,  dated  “ Ingersoil,  Ontario,  December  30,  1872,  paya- 
ble to  the  plaintiffs  or  order,  at  their  office  in  Ingersoll, 
$110,  &c. 

Ingersoll  is  in  Oxford.  The  defendants  live  at  Strath- 
roy, in  the  adjoining  County  of  Middlesex. 

It  was  proved  that  this  note,  though  dated  at  Ingersoll, 
was  really  made  at  Strathroy,  and  was  given  for  goods 
purchased  from  the  plaintiffs’  agent  in  Strathroy. 

It  was  objected  that  as  the  contract  was  actually  made 
in  Middlesex,  and  both  of  the  defendants  resided  in  that 
county,  there  was  no  jurisdiction. 

69 — yol.  xxiv  c.p. 
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In  the  same  term  Hector  Cameron,  Q.  C.,  shewed  cause. 
The  learned  J udge  was  quite  right  in  granting  the  prohibi- 
tion, as  it  clearly  appears  that  the  cause  of  action  did  not 
wholly  arise  in  the  County  of  Oxford,  for  the  contract  was 
made  at  Strathroy,  in  the  County  of  Middlesex,  and  the 
parties  reside  there.  The  action  should  therefore  have  been 
commenced  there.  The  cases  in  our  Courts  are  decisive 
upon  the  subject,  and  shew  that  the  whole  cause  of  action 
must  arise  in  the  Court  in  which  the  action  is  brought,  and 
not  the  breach  alone : McGiverin  v.  James,  33  U.C.R.  203  ; 
Watt  v.  Van  Every,  23  U.  C.  R.  196 ; Kemp  v.  Owen,. 
14  C.  P.  432 ; Carsley  v.  Fisken,  4 P.  C.  255.  In  the 
case  of  Vaughan  v.  Weldon,  in  the  Weekly  Notes  for 
December  5, 1874,  p.  210  {a),  the  English  Courts  seemed  to 
have  come  to  the  conclusion  that  the  breach  of  the  contract 
arising  within  the  jurisdiction  was  sufficient ; but  this  is  not 
the  decision  of  a Court  of  Appeal,  and  is  not  binding  on  our 
Courts. 

S.  Richards,  Q.  C.,  contra.  In  the  case  of  Vaughan  v. 
Weldon,  in  the  Weekly  Notes,  ( a ),  the  Judges  of  the 
Court  of  Queen’s  Bench,  Common  Pleas,,  and  Exchequer* 
after  conference,  decided  that  the  breach  of  a contract 
arising  within  the  jurisdiction  was  sufficient  to  enable  the 
Court  to  entertain  the  matter.  This  case  being  a decision 
of  the  three  Courts,  our  Courts  are  certainly  bound  by  it 

Hagarty,  C.  J. — The  statute  says,  “ Any  suit  may  be 
entered  and  tried  in  the  Court  holden  for  the  division  in 
which  the  cause  of  action  arose,  or  in  which  the  defendant,, 
or  any  one  of  several  defendants,  resides  or  carries  on 
business  at  the  time  the  action  is  brought.” 

My  brother  Galt  acted  on  the  express  authority  of  Watt 
v.  Van  Every,  23  U.  C.  R.  196,  where  the  words,  “ cause 
of  action,”  were  held  to  mean  the  whole  cause  of  action — 
in  other  words,  what  the  plaintiff*  must  prove  to  entitle 
him  to  recover;  also  on  McGiverin  v.  James,  33  U.  C.  R. 
203,  where  the  authorities  are  reviewed. 


(a)  Since  reported  in  L.  R.  10  C.  P.  47. 


NOXON  ET  AL.  V.  HOLMES  ET  AL. 


543 


The  latter  case  was  to  the  effect  that  on  the  contract 
made  in  Ontario  and  the  breach  in  Liverpool,  the  plaintiff 
might  sue  in  Ontario,  on  service  of  a process  made  in  Eng- 
land. That  decision  was  on  the  clause  in  the  C.  L.  P.  Act., 
sec.  44;  “Upon  the  Court  or  Judge  being  satisfied  that 
there  is  a cause  of  action  which  arose  in  Upper  Canada, 
or  in  respect  of  the  breach  of  a contract  made  therein  ;” 
and  the  decision  does  not  necessarily  affect  this  case. 

Kemp  v.  Owen,  14  C.  P.  432,  accords  with  Watt  v.  Van 
Every.  So,  also,  Carsley  v.  Fisken,  4 P.  R.  255. 

The  distinction  between  the  words  used  in  the  Division 
Court  Act  and  those  in  the  C.  L.  P.  Act  must  not  be  over- 
looked. 

The  Imperial  Act,  on  which  several  decisions  were  made, 
9 & 10  Vic.,  ch.  95,  sec.  60,  enacts  that  the  summons  “ may 
issue  in  any  district  in  which  the  defendant,  or  one  of  the 
defendants  shall  dwell  or  carry  on  his  business,”  &c.,  “ or 
by  leave  of  the  Court  for  the  district  in  which  the  defend- 
ant, or  oue  of  the  defendants  shall  have  dwelt  or  carried 
on  his  business  at  some  time  within  six  calendar  months 
next  before  the  time  of  the  action  brought,  or  in  winch 
the  cause  of  action  arose,  such  summons  may  issue  on 
either  of  such  last-mentioned  Courts.” 

I have  seen  no  decision  on  this  Act  which  does  not  hold 
“ cause  of  action  ” to  mean  “ whole  cause  of  action.” 

Borthwick  v.  Valton,  15  C.  B.  501,  is  elaborately  argued 
on  the  authorities.  Jervis,  C.  J.,  says,  at  page  510  : “It  has 
been  decided  over  and  over  again  that  the  f cause  of  action  ’ 
in  the  9 & 10  Vic.,  ch.  95,  sec.  60,  means  f the  whole 
cause  of  action.’  ” Maule,  J.,  is  to  the  same  effect : “ Upon 
the  critical  construction  of  the  words  of  the  60th  sec- 
tion, as  well  as  upon  the  spirit  of  the  enactment 
I think  it  clearly  means  the  whole  cause  of  action. 
And  there  is  good  reason  for  this.  A defendant  is  liable: 
to  be  sued  in  the  place  where  he  resides,  and  where  the 
whole  contract  or  cause  of  action  arises.  That  is  a thing 
that  he  can  and  is  bound  to  take  notice  of ; and  it  is  con- 
venient. The  words  of  the  section  are  plain  and  simple. 
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When  the  Legislature  mean  to  deal  with  part  of  the  cause 
of  action — as  in  sec.  128 — they  knew  howto  express  them- 
selves. * * Everything  that  is  requisite  to  shew  the 

action  to  he  maintainable,  is  part  of  the  cause  of  action.” 

In  Wilde  v.  Sheridan , 21  L.  J.  1ST.  S.  Q.  B.  260,  Sir  J. 
Coleridge  held  that  the  Norwich  County  Court  had  no  juris- 
diction to  try  an  action  on  a bill,  drawn  by  the  plaintiff  in 
Norwich  on  the  defendant  in  London,  and  accepted  and 
payable  there,  and  returned  by  him  to  the  plaintiff  at 
Norwich,  the  whole  cause  of  action  not  arising  in  the  Nor- 
wich jurisdiction. 

This  case  was  for  the  price  of  goods  shipped  by  rail  to  the 
defendant  in  one  county,  but  on  an  order  given  by  him  in 
another  county,  where  he  resided. 

Hernaman  v.  Smith,  10  Ex.  659,  is  to  the  same  effect. 

Parke,  B.,  at  page  666,  says  : “ The  term,  c Cause  of 
action,’  means  all  things  necessary  to  give  a right  of  action, 
whether  they  are  to  be  done  by  the  plaintiff  or  a third 
person.” 

The  English  Court  of  Queen’s  Bench,  in  Cherry  v. 
Thompson,  L.  It.  7 Q.  B.  573,  considered  that  the  words 
in  the  C.  L.  P.  Act,  a “ cause  of  action  which  arose 
within  the  jurisdiction,  or  in  respect  of  the  breach  of 
a contract  made  within  the  jurisdiction,”  involved  the 
distinction  between  actions  ex  delicto,  and  ex  contractu  : in 
an  action  of  tort,  where  the  whole  cause  of  action  arises  in 
England— -in  an  action  of  contract,  where  the  contract  has 
been  made  in  England,  without  regard  to  where  the  breach 
may  occur,  but  still  only  where  the  contract  has  been 
made  in  England.  And  the  Judges  express  themselves  as 
quite  unconvinced  by  the  reasoning  of  the  judgment  of 
the  Common  Pleas  in  Jackson  v.  Spittall,  L.  B.  5 C.  P.  542. 

The  judgment  in  the  latter  case  has  been  recently 
adopted  by  the  majority  of  the  English  Judges  in  Vaughan 
v.  Weldon,  in  the  Weekly  Notes  for  December  5,  1874,  at 
p.  210,  as  the  rule  to  govern  in  future ; but  we  are  still 
without  a full  report  of  the  case  ( a ). 


(a)  Since  reported  in  L.  R.  10  C.  P.  47. 


NOXON  ET  AL.  V.  HOLMES  ET  AL. 


545 


In  Jackson  v.  Spittall,  L.  It.  5 C.  P.  542,  Brett,  J.,  rests 
much  on  the  peculiar  wording  of  the  Act.  He  says  that  the 
phrase/*  cause  of  action”  is  made  applicable  to  two  subsidiary 
phrases.  He  says,  at  p.  552  : “ If  the  section  were  expanded v 
it  would  read  thus : * That  there  is  a cause  of  action  which 
arose  within  the  jurisdiction,  or  a cause  of  action  in  respect 
of  the  breach  of  a contract  made  within  the  jurisdiction.’  In 
the  second  collocation  the  phrase,  * cause  of  action,’  clearly 
does  not  mean  the  whole  cause  of  action,  as  contended 
for  on  behalf  of  the  defendants.  It  means  the  breach 
of  contract,  which  breach  occurs  out  of  the  jurisdic- 
tion. But,  if  the  phrase  * a cause  of  action/  when  applied 
to  the  second  subsidiary  phrase,  does  not  mean  the 
whole  cause  of  action  in  the  sense  contended  for,  can  it  be 
properly  said  to  have  that  sense  when  applied  to  the  first 
subsidiary  phrase  ? Can  the  same  phrase  have  two  differ- 
ent meanings  ? Is  not  the  natural  reading  rather  this,  that 
it  means  the  same  thing,  when  applied  to  both  ? It  is  that 
which  in  popular  meaning, — for  many  purposes,  in  legal 
meaning, — is  * the  cause  of  action/  namely,  the  act  on  the 
part  of  the  defendant  which  gives  the  plaintiff  his  cause 
of  complaint.  In  the  first  collocation,  that  is  supposed  to 
occur  within  the  jurisdiction,  in  the  second,  without  the 
jurisdiction.” 

Now,  if  this  decision  be  based  on  the  peculiar  wording 
of  the  two  cases  of  jurisdiction  in  the  C.  L.  P.  Act,  and  not 
on  the  mere  effect  of  the  words,  “ cause  of  action,”  standing 
alone,  it  is  not  a direct  authority  for  us. 

Referring  to  a contrary  decision  of  the  Exchequer,  Sichel 
v.  Borch,  2 H.  & C.,  954  Brett,  J.,  says,  at  p.  547:  “ Pollock, 
C.B.,  referring  evidently  to  the  cases  upon  the  construction 
of  the  County  Court  Acts,  stated  that  it  had  been  laid  down 
in  an  analogous  matter  that  the  term  * cause  of  action 
means  ‘ the  whole  cause  of  action’  * * The  attention 

of  the  Court  was  not  called  to  the  difference  of  rule  applica- 
ble to  the  construction  of  statutes  in  questions  of  jurisdic- 
tion affecting  Superior  and  Inferior  Courts.” 

A case  of  Fife  v.  Round,  6 W.  R.  293,  in  the  Exchequer,. 
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10  Ex.  717,  is  also  noticed.  A note  made  in  France  was 
there  delivered  to  the  plaintiff.  In  the  margin  it  was 
made  payable  at  a London  bank,  where  it  was  dishonoured. 

Bramwell,  B.,  made  an  order,  under  the  C.  L.  P.  Act, 
allowing  the  plaintiff  to  proceed.  It  was  argued  that  the 
cause  of  action  did  not  arise  in  England,  and  the  County 
Court  cases  were  cited.  The  Court  upheld  the  order.  Pol- 
lock, C.  B.,  and  Martin,  B.,  both  stating  that  the  cases  on 
the  construction  of  the  County  Court  Acts,  did  not  apply. 
This  was  not  cited  in  Sichel  v.  Borch. 

In  Durham  v.  Spence,  L.  R.  6 Ex.  46,  Pigott,  B.,  says,  at  p. 
47  : “ After  full  consideration  I adopt  the  view  taken  by  the 
Court  of  Common  Pleas  in  Jackson  v.  Spittall,  L.  R.  5 C. 
P.  542.  * * I understand  by  f cause  of  action  ’ that 

which  creates  the  necessity  of  bringing  the  action  * * 

That  this  was  the  intention  of  the  Legislature,  I think, 
appears  from  the  alternative  case  put  in  the  section,  which 
allows  of  redress  being  obtained  in  England  for  a breach  of 
a contract  which  was  made  here,  although  the  breach  may 
have  taken  place  abroad  * * I think  we  are  not 
justified  in  introducing  into  the  section  a word  not 
found  there,  and  saying  that  when  the  Legislature 
says  cause  of  action , it  means  whole  cause  of  action,  and 
not  that  which  the  words  used  naturally  express,  namely, 
the  fact  which  gives  rise  to  the  action.’’ 

Cleasby,  B.,  takes  a like  view,  considering  the  judgment 
in  Jackson  v.  Spittall  quite  unanswerable,  especially 
noticing  the  argument  as  to  the  alternative  remedy,  as 
to  the  cause  of  action  and  the  breach  of  contract. 

But  both  he  and  Pigott,  B.,  speak  of  the  words,  “ cause 
of  action,”  as  meaning  less  than  “whole  cause  of  action.” 
Kelly,  C.  B.,  takes  the  Queen’s  Bench  view. 

In  the  recent  case  of  Vaughan  v.  Weldon,  in  the  Weekly 
Notes  (a),  a decision  of  the  Common  Pleas,  it  was  announced 
that  the  Judges  of  all  the  Courts  have  determined  to  follow 
the  view  of  the  Common  Pleas  as  expressed  in  Jackson  v. 
Spittall,  it  being  understood  that  the  Court  of  Queen’s 
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Bench  yield  for  the  sake  of  order,  and  not  from  conviction. 

In  Lloyd’s  County  Court  Practice,  7th  ed.,  p.  75,  it 
is  said:  “ The  cause  of  action  on  a bill  of  exchange  cannot 
be  said  to  have  wholly  arisen  within  the  jurisdiction  of  a 
County  Court,  unless  it  appears  that  everything  that  is 
material  to  support  the  action  has  arisen  within  the  dis- 
trict. In  general  the  safest  course  will  be  to  bring  the 
action  in  the  Court  of  the  district  where  the  defendant 
dwells  or  carries  on  his  business.” 

In  the  case  before  us  the  note  was  made  in  Middlesex. 
All  the  plaintiff  had  to  do  was  to  produce  it,  and  prove  the 
making.  They  had  not  to  shew  the  doing  or  the  non-doing 
of  anything  in  Oxford,  where  it  was  payable.  That  would 
be  matter  of  defence, 

Cooke  v.  Gill , L.  R.  8 C.  P.  107  is  very  direct.  Brett,  J., 
says,  at  page  116  : “ Cause  of  action”  has  been  held  from 
the  earliest  time  to  mean  every  fact  which  is  material  to  be 
proved  to  entitle  the  plaintiff  to  succeed, — every  fact  which 
the  defendant  would  have  a right  to  traverse.” 

This  was  a case  of  bills  drawn  abroad  by  defendant  on  a 
bank  within  the  jurisdiction,  endorsed  to  plaintiffs,  who 
had  their  place  of  business  in  the  jurisdiction. 

Prohibition  was  granted.  Bills  and  notes  are  declared  to 
be  under  the  general  rule,  as  to  the  whole  cause  of  action. 

See,  also,  the  elaborate  judgment  of  Willes,  J.,  in  Mayor , 
of  London  v.  Cox , L.  R.  2 H.  L.  Ca.  289. 

On  the  whole,  I do  not  see  that  the  late  agreement  of 
the  Judges  to  abide  by  Jackson  v.  Spittall , L.  R.  5 C.  P. 
542,  can  govern  the  present  point,  which  arises  wholly  on 
the  Division  Court  Acts. 

It  must  be  decided,  I think,  on  the  state  of  the  authori- 
ties before  the  late  case.  We  may  use  the  view  of  the 
majority  of  Judges  as  conclusive  on  the  meaning  of  the 
absent  defendant  clauses  in  the  C.  L.  P.  Act,  but  it  cannot 
be  the  rule  of  decision  here. 

We  must  look  on  this  as  the  case  of  a limited  jurisdic- 
tion given  by  statute  to  an  Inferior  Court,  and  that  is 
confined  to  cases  where  the  cause  of  action  arises  in  the 
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jurisdiction.  In  such  cases,  it  seems  to  me,  that  tf  cause  of 
action  ” means  the  “ whole  cause  of  action,”  according  to 
the  authorities. 

As  remarked  before,  there  are  numerous  dicta  to  the  con- 
trary ; but  the  general  result  is,  I think,  to  the  effect  above 
stated. 

Since  writing  the  above,  my  brother  Burton  has  called 
my  attention  to  a case  of  Smith  v.  Henderson,  decided  in 
the  Common  Pleas,  February  1st,  this  year.  We  have  as 
yet  only  seen  it  in  the  newspapers.  It  was  a case  of  pro- 
hibition to  the  Mayor’s  Court,  on  the  ground  that  the 
causes  of  action  did  not  wholly  arise  in  the  jurisdiction. 

The  goods  had  been  ordered  by  the  defendant  by  letter 
from  Berkshire  to  the  plaintiff  in  London.  It  was  held 
that  the  rule  for  prohibition  must  be  absolute ; that  it  was 
plain  that  certain  material  letters  were  written  or  received 
outside  the  jurisdiction  of  the  Court ; and  that  “ cause  of 
action  ” had  been  interpreted  to  mean  every  material  fact 
which  the  plaintiff  was  bound  to  prove. 

It  is  much  to  be  regretted  that  the  learned  counsel  who 
appeared  in  this  case  did  not  favour  the  Court  with  any 
reference  to  or  argument  on  the  numerous  cases  which 
we  have  had  to  consult  in  determining  a question  of  this 
very  general  interest. 

Gwynne,  J. — The  cases  which  are  decisive  of  the  point 
before  us  are  those  in  our  own  Court : namely,  Watt  v.  Van 
Every,  23  U.  C.  R.  196,  and  Kemp  v.  Owen,  14  C.  P.  432, 
which  are  in  accord  with  the  decisions  in  England,  as  to  the- 
jurisdiction  of  the  County  Court.  The  case  of  Vaughan 
v.  Weldon,  recently  decided  in  England,  reported  in  the 
Weekly  Notes  (a),  wherein  it  is  said, that  all  the  Courts  have 
concurred  in  adopting  the  decision  of  the  Court  of  Com- 
mon Pleas  in  Jackson  v.  Spittall,  L.  R.  5 C.  P.  542, 
has  really  no  bearing  upon  the  point,  as  it  relates  exclu- 
sively to  the  construction  of  the  terms,  “ cause  of  action 
which  arose,”  as  used  in  the  Common  Law  Procedure  Act 
in  relation  to  service  out  of  the  jurisdiction. 


(a)  Since  reported  in  L.  R.  10  C.  P.  47. 
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There  is  no  incongruity  whatever,  rather  the  contrary, 
in  adhering  to  the  decisions  in  relation  to  the  jurisdiction 
of  the  inferior  Courts,  notwithstanding  the  conclusion  of 
the  Courts  in  England,  as  announced  in  Vaughan  v. 
Weldon. 

Galt,  J.,  concurred. 

Rule  discharged. 


Burgess  y.  Tully  et  al. 

Division  Court  judgment — Transcript  to  County  Court. 

Held  that,  under  the  Division  Courts  Act,  C.  S.  U.  C.,  ch.  19,  secs.  142, 
143,  145,  an  execution  against  goods  and  chattels  must  first  issue  out  of 
the  Division  Court  in  which  judgment  was  originally  recovered,  and  be 
returned  nulla  bona,  before  a transcript  of  the  judgment  can  be  transmit- 
ted and  filed  in  a County  Court. 

Where,  therefore,  without  the  issue  of  such  execution  and  its  return  nulla 
bona,  a transcript  was  filed  in  the  County  Court,  under  which  plaintiff’s 
lands  were  seized  by  the  sheriff,  and  sold  : Held,  that  the  sale  was  void. 

Ejectment  to  recover  possession  of  lot  No.  1,  in  the  4th 
concession  of  the  Township  of  Smith,  in  the  County  of 
Peterborough. 

The  plaintiff  claimed  title  as  patentee  of  the  Crown,  and 
the  defendants  under  a deed  from  the  sheriff  of  the  county 
of  Peterborough. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  Peterborough,  at  the  Fall  Assizes  of  1874. 

It  appeared  that  the  defendant,  on  the  4th  October,  1861, 
recovered  a judgment  in  the  Third  Division  Court  for  the 
United  Counties  of  Northumberland  and  Durham,  against 
the  plaintiff,  for  $39.71  damages,  and  $3.67  costs.  There 
was  no  execution  issued  on  this  judgment  out  of  the  Third 
Division  Court ; but  on  the  30th  of  October  a transcript 
of  the  judgment  was  issued  out  of  the  said  Division  Court 
by  the  Clerk  thereof,  and  sent  to  J.  Hall,  Clerk  of  the  First 
Division  Court  for  the  United  Counties  of  Peterborough 

O 

and  Victoria. 

On  the  5th  January,  1862,  the  Clerk  of  the  Third  Division 
Court  of  Northumberland  and  Durham,  gave  a transcript 
70 — VOL.  XXIV  c.p. 


550  COMMON  PLEAS,  HILARY  TERM,  38  VIC.,  1875. 

of  the  judgment,  which,  after  stating  the  recovery  of  the 
judgment  and  transmission  of  the  said  transcript,  proceeded 
as  follows  : 

“On  the  8th  day  of  November,  1861, the  said  J.Hall  issued 
execution  for  £11  Is.  2d.,  besides  the  interest,  and  handed  to 
Charles  Stapleton,  Bailiff  of  the  First  Division  Court  for 
the  United  Counties  of  Peterborough  and  Victoria  ; and  on 
the  7th  day  of  December,  1861,  the  following  return  was 
made  by  the  said  Charles  Stapleton,  Bailiff,  namely,  fNo 
goods  liable  to  seizure.’  Which  return  was  forwarded  to 
me  by  J.  Hall,  Esq.,  Clerk  aforesaid,  on  the  14th  December, 
1861,  pursuant  to  the  37th  section  of  the  Consolidated 
Statutes  of  Upper  Canada  : 

<CI,  John  Day,  Clerk  of  the  said  Division  Court  for  the 
United  Counties  of  Northumberland  and  Durham,  do 
hereby  certify  and  declare  that  the  foregoing  is  a faithful 
transcript  of  the  judgment  and  proceedings  in  the  above 
cause,  as  shewn  and  as  appears  by  the  original  entries  and 
records  of  the  Court. 

“ Given  under  the  seal  of  the  said  Court,  this  25th  Janu- 
ary, 1862.” 

This  transcript  was  filed  in  the  office  of  the  Clerk  of  the 
County  Court  of  the  United  Counties  of  Peterborough  and 
Victoria,  and  such  proceedings  were  taken  thereon  that  the 
land  of  the  plaintiff,  which  is  the  subject  of  the  present 
action,  was  sold  by  the  sheriff  to  the  defendants. 

It  is  unnecessary  to  particularize  these  proceedings,  as 
the  judgment  of  the  Court  does  not  turn  upon  them. 

The  learned  Judge  entered  a verdict  for  the  plaintiff, 
reserving  leave  to  the  defendants  to  move  to  enter  a ver- 
dict for  them. 

In  Michaelmas  Term,  Armour,  Q.  C.,  obtained  a rule 
nisi  on  the  leave  reserved. 

In  this  term,  Hector  Cameron,  Q.  C.,  shewed  cause.  The 
sale  was  clearly  bad,  as  the  requisites  of  the  Division  Court 
Act,  Consol.  Stat.  U.  C.,  ch.  19,  sec.  142,  had  not  been  com- 
plied with  so  as  to  enable  the  sheriff  to  sell.  Under  sec.  139, 
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the  judgment  having  been  transmitted  to  the  First  Division 
Court  of  the  United  Counties  of  Peterborough  and  Victoria, 
it  became  the  judgment  of  that  Court,  and  therefore  the 
transcript  should  have  been  by  the  Clerk  of  that  Court. 
If,  however,  the  judgment  remained  the  judgment  of  the 
Third  Division  Court  of  Northumberland  and  Durham, 
then  the  transcript  was  invalid.  In  order  to  obtain  execu- 
tion against  lands,  execution  against  goods  must  first  issue 
in  the  original  Court  and  be  returned  nulla  bona,  and  the 
transcript  must  set  out  these  facts,  which  has  not  been  done 
here,  and  the  only  recital  of  an  execution  being  issued  and 
returned  is  that  of  the  Clerk  of  the  First  Division  Court 
of  Peterborough  and  Victoria,  of  which  the  Clerk  of  North- 
umberland and  Durham  could  have  no  personal  knowledge ; 
Farr  v.  Robins,  12  C.  P.  35 ; Jacornb  v.  Henry,  13  C.  P. 
377 ; Hope  v.  Graves , 14  C.  P.  393. 

Armour,  Q.  C.,  contra.  Under  sec.  139,  the  judgment 
still  remained  the  judgment  of  the  Third  Division  Court  of 
Northumberland  and  Durham,  as  the  sending  a transcript 
under  that  section  is  not  a transmission  of  the  judgment 
itself,  but  the  judgment  remains  in  the  original  Court. 
The  object  of  the  transcript  is  to  give  the  foreign  Clerk  all 
the  information  necessary  to  enable  him  to  enforce  the 
judgment  in  his  Court,  and  there  is  nothing  to  prevent 
transcripts  being  sent  to  as  many  counties  as  a plaintiff 
may  desire.  Under  the  143rd  section  it  is  different,  for 
this  section  expressly  provides  that  on  filing  the  transcript 
in  the  County  Court  it  shall  become  a judgment  of  that 
Court.  The  judgment  therefore  remained  the  judgment 
of  the  original  Court,  and  the  transcript  was  properly  sent 
from  it.  The  transcript  itself  was  perfectly  regular.  It 
was  not  necessary  that  execution  should  have  issued  out  of 
the  original  Court.  The  Clerk  of  the  Court  at  Peterborough 
was  the  officer  of  the  Clerk  of  the  Third  Division  Court  of 
Northumberland  and  Durham,  and  he  gives  his  certificate 
of  what  he  has  done,  and  then  the  Clerk  makes  up  his 
transcript  containing  the  information  regularly  obtained 
from  his  officer.  The  cases  cited  by  the  other  side  do  not 
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apply,  as  there  the  transcripts  were  clearly  irregular.  The- 
sheriff’s  deed  was  primd  facie  regular,  and  the  onus  was 
on  the  plaintiff  to  shew  that  it  was  irregular,  which  he  has 
failed  to  do  : Low  v.  Hicks,  21  C.  P.  113. 

Galt,  J. — From  the  evidence  it  appears  that  the  defen- 
dant obtained  a judgment  in  the  Third  Division  Court  of 
Northumberland  and  Durham,  on  which  no  fi.  fa.  against 
goods  was  issued,  but  that  shortly  afterward  a transcript  of 
the  judgment  was  sent  to  the  Clerk  of  the  First  Division 
Court  of  Peterborough,  who  afterwards  reported  to  the  Clerk 
of  the  Third  Division  Court  of  Northumberland  and  Dur- 
ham that  he  had  issued  an  execution  thereon,  and  delivered 
the  same  to  the  bailiff,  who  had  returned,  “ no  goods  liable 
to  seizure;”  and  that  subsequently  a transcript  of  the 
judgment  was  given  by  the  Clerk  of  the  Third  Division 
Court,  setting  forth  the  facts,  which  was  filed  with  the  Clerk 
of  the  County  Court  of  the  United  Counties  of  Peterborough 
and  Victoria,  and  the  lands  of  the  plaintiff*  sold  thereunder. 

The  sections  of  the  Division  Court  Act,  Consol.  Stat.  U. 
C.,  ch.  19,  to  which  it  is  necessary  to  refer,  are  secs.  139, 
142,  143  and  145. 

Sec.  139.  “ The  Clerk  of  any  Division  Court  shall,  upon 

the  application  of  any  plaintiff  or  defendant,  (or  his  agent), 
having  an  unsatisfied  judgment  in  his  favour  in  such  Court, 
prepare  a transcript  of  the  entry  of  such  judgment,  and 
shall  send  the  same  to  the  Clerk  of  any  other  Division 
Court  in  any  other  County,  with  a certificate  at  the  foot 
thereof  signed  by  the  Clerk  who  gives  the  same,  and 
sealed  with  the  seal  of  the  Court  of  which  he  is  Clerk,  and 
addressed  to  the  Clerk  of  the  Court  to  whom  it  is  intended 
to  be  delivered,  and  stating  the  amount  unpaid  upon  such 
judgment  and  the  date  at  which  the  same  was  recovered; 
and  the  Clerk  to  whom  such  certificate  is  addressed  shall, 
on  the  receipt  of  such  transcript  and  certificate,  enter  the 
transcript  in  a book  to  be  kept  in  his  office  for  the  purpose,., 
and  the  amount  due  on  the  judgment  according  to  the 
certificate ; and  all  the  proceedings  may  be  taken  for  the 
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enforcing  and  collecting  the  judgment  in  such  last  mem- 
tioned  Division  Court,  by  the  officers  thereof,  that  could  be 
had  or  taken  for  the  like  purpose  upon  judgments  recovered 
in  any  Division  Court.” 

This  forms  part  of  the  3rd  sec.  of  18  Vic.,  ch.  125. 

Sec.  142.  “In  case  an  execution  be  returned  nulla 
bona,  and  the  sum  remaining  unsatisfied  on  the  judgment 
-under  which  the  execution  issued  amounts  to  forty  dollars, 
the  plaintiff  or  defendant  may  obtain  a transcript  of  the 
judgment  from  the  Clerk  under  his  hand  and  sealed  with 
the  seal  of  the  Court,  which  transcript  shall  set  forth : 

“ 1.  The  proceedings  in  the  cause  ; 

“ 2.  The  date  of  issuing  execution  against  goods  and  chat- 
tels; and 

“ 3.  The  bailiff’s  return  of  nulla  bona  thereon  as  to  the 
whole  or  a part.’  ” (13  & 14  Vic.  ch.  53,  sec.  57.) 

Sec.  143.  “Upon  filing  such  transcript  in  the  office  of 
the  Clerk  of  the  County  Court  in  the  county  where  such 
judgment  has  been  obtained,  or  in  the  county  wherein  the 
defendant’s  or  plaintiff’s  lands  are  situate,  the  same  shall 
become  a judgment  of  such  County  Court,  and  the  Clerk 
of  such  County  Court  shall  file  the  transcript  on  the  day 
he  receives  the  same,  and  enter  a memorandum  thereof  in 
a book  to  be  kept  by  him  provided  for  that  purpose,  which 
memorandum  shall  contain  : 

“ 1.  The  names  of  plain  tiff  and  defendant ; 

“ 2.  The  amount  of  the  judgment; 

“3.  The  amount  remaining  unsatisfied  thereon  ; and 

“4.  The  date  of  filing.”  (13  & 14  Vic.  ch.  53,  sec.  57.) 

Sec.  145.  “Upon  such  filing  and  entry  the  plaintiff  or 
defendant  may,  until  the  judgment  has  been  fully  paid  and 
satisfied,  pursue  the  same  remedy  for  the  recovery  thereof 
or  of  the  balance  due  thereon,  as  if  the  judgment  had 
been  originally  obtained  in  the  County  Court.”  • (13  & 14 
Vic.,  ch.  53,  sec.  57.) 

Secs.  142,  143  and  145  are  consolidated  from  the  57th 
sec.  of  13  & 14  Vic.,  ch.  53,  and  as  they  do  not  embrace  all 
its  provisions,  I quote  it  at  length : “ And  whereas  it  is 


554  COMMON  PLEAS,  HILARY  TERM,  88  YIC.  1375. 

expedient  that  judgment  exceeding  ten  pounds  in  the  said 
Courts  shall  in  certain  cases  affect  lands,  and  that  execution 
should  issue  in  certain  cases  against  lands  on  judgments 
obtained  in  any  Division  Court,  be  it  enacted,  that  whenever 
judgment  is  rendered  in  favour  of  any  plaintiff  or  defen- 
dant in  any  Division  Court  under  this  or  any  former  Act 
hereby  repealed,  and  any  execution  therein  issued  shall  or 
may  have  been  returned  nulla  bona , it  shall  be  lawful  for 
such  plaintiff  or  defendant  to  obtain  a transcript  of  such 
judgment  from  the  Clerk  of  such  Court,  under  his  hand 
and  sealed  with  the  seal  of  the  said  Court,  which  transcript 
shall  set  forth  the  proceedings  in  the  cause,  the  date  of 
issuing  execution  against  the  defendant’s  or  plaintiff’s 
goods  and  chattels,  and  the  bailiff’s  return  of  nulla  bona 
thereon,  as  to  the  whole  or  a part ; and  upon  filing  such 
transcript  in  the  office  of  the  Clerk  of  the  County  Court 
in  the  county  where  such  judgment  shall  have  been 
obtained,  or  in  the  county  wherein  the  defendant’s  or 
plaintiff’s  lands  are  situate,  the  same  shall  become  and  is 
hereby  declared  to  be  a judgment  of  the  said  County 
Court,  and  the  said  Clerk  of  the  County  Court  is  hereby 
required  to  file  the  said  transcript  of  judgment  on  the  day 
of  the  month  on  which  he  receives  the  same,  * * and 

upon  such  filing  and  entry  as  aforesaid,  the  plaintiff  or 
defendant  shall,  until  the  judgment  be  fully  paid  and  sat- 
isfied, be  entitled  to  pursue  the  same  remedy  for  the 
recovery  of  the  same  or  the  balance  due  thereon,  as  if  the 
judgment  had  been  originally  obtained  from  the  County 
Court,”  &c. 

The  cases  of  Farr  v.  Robins , 12  C.  P.  36  ; Jacomh  v. 
Henry , 13  C.  P.  377,  and  Hope  v.  Graves , 14  C.  P.  393, 
establish  that  in  order  to  support  a sale  under  an  execu- 
tion against  lands  issued  from  a County  Court  upon  a judg- 
ment based  on  a transcript  from  a Division  Court,  it  is 
absolutely  necessary  that  the  provisions  of  the  Division 
Court  Act  respecting  transcripts  should  be  strictly  followed. 

There  were  several  objections  raised  as  to  the  transcript 
in  this  case  : first,  that  the  transcript  should  have  been  sent 
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from  the  First  Division  Court  of  the  County  of  Peter- 
borough, and  not  from  the  Third  Division  Court  of  North- 
umberland and  Durham,  as  the  case  had  been  transferred  to 
the  former  from  the  latter ; second,  that  the  Clerk  of  the 
Third  Division  Court  could  not  certify  to  the  issuing  of  a 
fi.  fa.  goods  and  a nulla  bona,  on  the  report  of  the  Clerk 
of  the  foreign  Division  Court,  and  consequently  that  the 
transcript  did  not  comply  with  the  second  and  third 
requirements  of  the  142nd  section  ; and  third,  that  there  ' 
was  no  fi.  fa.  goods  issued  from  the  Third  Division  Court. 

It  is  to  be  observed  that  under  the  provisions  of  the  IS 
& 14  Vie.,  ch.  53,  sec.  57,  for  which  secs.  142,  143,  and  145, 
of  the  Consol.  Stat.,  ch.  19,  are  substituted,  it  was  neces- 
sary that  an  execution  against  goods  should  have  been 
issued  out  of  the  Court  in  which  the  judgment  was 
originally  recovered,  and  a return  of  nulla  bona  made, 
before  any  transcript  could  be  filed  in  the  County  Court. 

The  142nd  section  does  not  expressly  require  this,  but  it 
uses  the  following  words : “ In  case  an  execution  be 
returned  nulla  bona .” 

In  my  opinion,  this  must  mean  an  execution  from  the 
original  Court,  bearing  in  mind  what  the  provisions  of  the 
original  Act  were,  and  also  that  the  139th  section,  which 
precedes  it,  is  a consolidation  of  a statute  passed  several 
years  subsequently,  and  with  an  entirely  different  object. 

That  statute,  the  18  Vic.,  ch.  125,  is  entitled,  “An  Act  to 
extend  the  jurisdiction  of  the  Division  Courts  of  Upper 
Canada,”  and  has  no  reference  whatever  to  transmitting 
transcripts  of  judgments  to  County  Courts,  the  effect  of  the 
statute  being  to  make  one  Division  Court  ancillary  to 
another,  in  order  to  obtain  payment  of  judgments,  and  not 
in  any  way  to  interfere  with  the  steps  necessary  to  be  taken 
before  a Division  Court  judgment  could  be  made  a judg- 
ment of  the  County  Court. 

This  being  clearly  the  law  at  the  time  of  the  consolida- 
tion, I think  that  we  should  read  the  Consolidated  Statute 
in  accordance  with  that  view,  unless  the  words  of  the  con- 
solidating Act  are  clearly  at  variance  with  it,  which  does  not 
appear  to  me  to  be  so  in  this  case. 
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That  an  execution  against  goods  must  have  been  issued 
from  the  original  Court  is  manifest,  not  only  from  the 
words  of  the  57th  sec.  of  13  & 14  Vic.,  ch.  53,  but  because 
there  was  not  at  that  time  any  statute  which  authorized 
the  transmission  of  a transcript  from  one  Division  Court  to 
another. 

It  was  contended  by  Mr.  Cameron  that  under  the  pro- 
visions of  18  Vic.,  as  soon  as  a transcript  was  sent  from 
one  Division  Court  to  another,  the  latter  Court  was  invested 
with  all  the  powers  necessary  for  enforcing  and  collecting 
such  judgment,  the  words  being  : “ and  all  other  proceed- 
ings shall  and  may  be  had  and  taken  for  the  enforcing 
and  collecting  the  judgment  in  such  Division  Court,  by 
the  officers  thereof,  that  can  be  had  or  taken  under  the 
Upper  Canada  Division  Courts  Acts,  upon  judgments 
recovered  in  any  Division  Court,  for  the  like  purpose.” 

I confess  that  this  argument  would  seem  to  be  well 
founded,  but  for  the  objection  that  by  the  142nd  section  it 
is  required  that  the  transcript  of  a judgment,  filed  in  a 
County  Court,  must  contain  “ the  proceedings  in  the 
cause,”  and  it  is  not  possible  for  the  Clerk  of  the 
ancillary  Court  to  insert  them  in  a transcript  to  a County 
Court. 

The  result  would  therefore  appear  to  be  that,  for  the  pur- 
pose of  enforcing  payment  in  a Division  Court,  advantage 
may  be  taken  of  the  authority  of  any  other  Division  Court; 
but  to  obtain  the  aid  of  a County  Court,  it  is  necessary 
that  the  proceeding  should  be  taken  in  the  original  Court, 
in  which  case  it  should  be  expressly  shewn  that  an  execu- 
tion had  been  issued  out  of  that  Court,  and  returned  nulla 
bona. 

I confess  I do  not  see  any  difficulty  in  meeting  the 
requirements  of  the  statute  in  cases  where  a transcript 
has  been  sent  to  a foreign  Court. 

I can  well  understand  that  in  giving  “ the  proceedings  in 
the  cause”  the  Clerk  may  mention,  as  was  done  in  the 
present  case,  that  a transcript  had  been  sent  to  another 
Court,  and  that  it  had  been  reported  to  him  by  the  Clerk 
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of  that  Court  that  an  execution  had  been  issued  and 
returned  nulla  bona , because  it  was  a proceeding  in  the 
oause,  and  it  is  a matter  of  no  consequence  if  nothing  was 
done  under  it.  But  as  the  142nd  section  requires  that  the 
transcript  to  a County  Court  should  contain  a certificate 
under  the  hand  of  the  Clerk,  and  sealed  tuith  the  seal  of  the 
Court , of  the  date  of  issuing  execution  against  goods  and 
chattels,  and  the  bailiff’s  return  of  nulla  bona  thereon,  it 
appears  to  me  that  such  certificate  must  refer  to  the  records 
of  the  Court,  and  not  to  a mere  report  of  what  had  taken 
place,  furnished  to  the  Clerk  by  som$  other  person. 

I was  at  one  time  under  the  impression  that  this  was  a 
casus  omissus  in  the  law,  but  a careful  consideration  of  the 
different  statutes  satisfies  me  that  it  is  not. 

It  appears  to  me  that  the  law  regulating  cases  like  the 
present  is,  that  upon  recovery  of  a judgment  in  a Division 
Court,  the  plaintiff*  may  at  once  transmit  a transcript 
of  the  judgment  to  a foreign  county,  and  upon  that 
proceeding  being  ineffectual,  he  may  resort  to  a County 
Court,  but  before  doing  so,  he  must  sue  out  an  execution 
against  the  defendant’s  goods  from  the  original  Court,  and 
such  execution  must  be  returned  nulla  bona , in  order  that 
the  requirements  of  the  statute  may  be  complied  with  by 
the  Clerk. 

I think,  therefore,  that  this  rule  should  be  discharged. 

Gwynne,  J. — Upon  the  best  consideration  that  I have 
been  able  to  give  to  the  embarrassing  and  perplexing  point 
raised  in  this  case,  I am  of  opinion,  upon  a careful  perusal 
of  all  the  statutes  bearing  upon  the  subject,  that  our  judg- 
ment will  best  accord  with  the  decisions  in  Farr  v.  Robins, 
12  C.  P.  35  ; Jaeornb  v.  Henry,  13  C.  P.  377,  and  Hope  v. 
Graves,  14  C.  P.  393,  if  we  hold,  as  I think  we  must,  that 
the  plaintiff  has  not  been  divested  of  his  estate  in  the 
lands  for  the  recovery  of  which  this  action  is  brought. 

By  the  Division  Courts  Act,  13  & 14  Yic.  ch.  53,  sec.  57, 
A.D.  1850,  after  reciting  that  “it  is  expedient  that  judg- 
ments exceeding  ten  pounds  in  the  said  Courts  shall  in 
71 — VOL.  XXIV  C.P. 
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certain  cases  affect  lands,  and  that  execution  should  issue  in 
certain  cases  against  lands  on  judgments  obtained  in  any 
Division  Court,”  it  was  enacted  “ That  whenever  judgment 
is  rendered  in  favour  of  any  plaintiff  or  defendant  in  any 
Division  Court  under  this  or  any  former  Act  hereby 
repealed,  and  any  execution  therein  issued  shall  or  may 
have  been  returned  nulla  bona,  it  shall  be  lawful  for  such 
plaintiff  or  defendant  to  obtain  a transcript  of  such  judg- 
ment from  the  Clerk  of  such  Court,  under  his  hand  and 
sealed  with  the  seal  of  the  said  Court,  which  transcript  shall 
set  forth  the  proceedings  in  the  case,  the  date  of  issuing 
execution  against  the  defendant’s  or  plaintiff’s  goods  and 
chattels,  and  the  bailiff’s  return  of  nulla  bona  thereon,  as 
to  the  whole  or  a part ; and  upon  filing  such  transcript  in 
the  office  of  the  Clerk  of  the  County  Court  in  the  county 
where  such  judgment  shall  have  been  obtained,  or  in  the 
county  wherein  the  defendant’s  or  plaintiff’s  lands  arc 
situate,  the  same  shall  become  and  is  hereby  declared  to  be 
a judgment  of  the  said  Court.” 

Now  this  statute  made  Division  Courts,  in  other  counties 
than  the  county  in  which  the  Division  Court  in  which  the 
judgment  was  obtained  is  situate,  ancillary,  in  certain  cases,, 
to  the  Division  Court  in  which  the  judgment  was  obtained ; 
for  the  55th  section  enacted,  “ That  if  any  person  against 
whom  a judgment  shall  or  may  have  been  entered  up  in  any 
Division  Court  in  any  county  in  Upper  Canada,  shall  remove 
to  another  county  therein  without  satisfying  the  said  judg- 
ment, it  shall  be  lawful  for  the  Judge  of  the  Division 
Court  of  the  county  to  which  the  said  party  has  removed, 
to  order  an  execution  for  the  debt  and  costs,  for  which 
judgment  has  been  rendered  in  another  county  against  such 
party,  to  issue  against  such  party,  upon  the  production  of 
a copy  of  such  judgment  duly  certified  by  the  Judge  of 
the  county  in  which  the  judgment  has  been  entered.” 

By  the  53rd  section  a fieri  facias  issued  upon  any  judg- 
ment in  a Division  Court  extended  over  all  the  goods  and 
chattels  of  the  party  against  whom  the  execution  issued,, 
which  were  situate  within  the  county  in  which  the  Division 
Court  in  which  judgment  was  obtained  was  situate. 
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These  clauses  taken  together  seem  to  me  to  contemplate 
that  an  execution  should  first  issue  out  of  the  Division 
Court  in  which  judgment  was  obtained,  regarding  the 
defendant  as  residing  in  that  county,  but  that  if  this 
execution  should  fail  of  effect  by  reason  of  the  defendant 
having  removed  to  another  county,  then  that  a copy  of  the 
judgment  being  certified  by  the  Judge  of  the  county 
wherein  the  judgment  was  obtained,  the  Judge  of  another 
County  Court,  upon  being  satisfied  of  the  removal  of  the 
defendant  to  his  county,  might  issue  an  execution. 

No  provision  is  made  by  the  Act  for  this  execution  when 
returned  being  transmitted  to  the  Clerk  of  the  Court, 
wherein  the  judgment  was  obtained,  for  the  purpose  of  being 
kept  by  him  among  the  papers  in  the  cause. 

It  is,  I think,  then  plain  that  the  execution  to  be  certi- 
fied to  a County  Court  as  having  been  issued  and  returned 
under  this  57th  section,  was  an  execution  issued  by  the 
Clerk  of  the  Court  wherein  the  judgment  was  obtained. 
He  undoubtedly  is  the  person  who  was  to  sign  and  trans- 
mit the  transcript.  The  transcript  is  directed  to  be 
obtained  from  the  Clerk  of  such  Court — namely,  the 
Court  wherein  judgment  was  obtained  ; and  he  is  to 
certify  the  issuing  of  an  execution,  which  he  alone  could 
do  by  its  being  issued  out  of  his  own  Court,  he  having  no 
knowledge,  and  not  being  in  a position  to  have  knowledge 
of  what  was  done  in  the  other  county,  if  a copy  of  judg- 
ment had  been  certified  under  the  55th  .section. 

I am  rather  inclined  to  think,  inasmuch  as  there  is  no 
provision  whatever  made  by  the  statute  for  the  transmis- 
sion to  the  Clerk  of  the  Court  wherein  judgment  was 
obtained  of  anything  done  under  an  execution  issued  in 
another  county  to  which  the  defendant  had  removed  so 
that  he  could  certify  it  at  all  under  the  57th  section  to  a 
County  Court,  that  a party,  after  availing  himself  of  the 
55th  section,  might  have  deprived  himself  of  the  power  of 
getting  the  judgment  transferred  into  a County  Court 
under  the  57th  section;  but  the  plain  intent  of  the  57th 
section  appears  to  me  to  have  been  that  the  execution. 
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therein  referred  to,  as  required*  to  J>e  certified  in  order  to 
have  the  Division  Court  judgment  made  a County  Court 
judgment,  was  an  execution  issued  by  the  Clerk  of  the 
Court  wherein  judgment  was  obtained. 

In  1853  the  Act  16  Vic.,  ch.  177,  was  passed,  “ to  amend 
the  Division  Court  Act  of  1850,  and  to  extend  the  juris- 
diction of  the  said  Courts.” 

By  the  10th  section  of  that  Act  it  was  enacted,  “ That 
it  shall  be  lawful  for  the  Governor  of  this  Province,  to 
appoint  and  authorize  five  of  the  Judges  of  the  County 
Courts  in  Upper  Canada,  to  frame  such  general  rules 
as  to  them  shall  seem  expedient,  for  and  concern- 
ing the  practice  and  proceedings  of  the  Courts 
holden  under  the  authority  of  the  said  Upper  Cana- 
da Division  Courts  Act  of  1850,  and  for  the  execution 
of  the  process  of  such  Courts,  and  in  relation  to  any  of 
the  provisions  of  the  said  Act,  or  of  this  Act,  or  of  any  Act 
to  be  hereafter  passed,  * * * And  also  to  frame  forms 

for  every  proceeding  for  which  they  shall  think  it  necessary 
that  a form  should  be  provided ; and  all  such  rules,  orders 
.and  forms  as  aforesaid,  shall  be  certified  to  the  Chief 
Justice  of  Upper  Canada,  under  the  hands  of  the  County 
Judges  so  appointed  and  authorized,  or  of  any  three  of 
them,  and  shall  be  submitted  by  the  said  Chief  Justice  to 
the  Judges  of  the  Superior  Courts  of  Common  Law  at 
Toronto,  or  to  any  four  of  them,  and  such  Judges  of  the 
Superior  Courts  (of  whom  the  said  Chief  Justice  or  the 
Chief  Justice  of  the  Court  of  Common  Pleas,  at  Toronto* 
shall  be  one),  may  approve  or  disallow,  or  alter  or  amend 
such  rules  or  orders,  and  such  of  the  rules  as  shall  be  so 
approved  by  such  Judges  of  the  Superior  Courts,  shall 
have  the  same  force  and  effect  as  if  the  same  had  been  made 
and  included  in  this  Act” 

By  virtue  of  the  authority  contained  in  this  Act  the 
County  Court  Judges  made,  and  the  Superior  Court  Judges 
in  1854  approved,  certain  rules,  orders,  and  forms,  to  regu- 
late the  practice  in  the  Division  Courts,  and  among  these 
forms  so  approved  was  a form  prescribed  for  the  transcript 
of  a judgment  to  a County  Court,  as  follows  : — 
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In  the Division  Court  for  the  County  of 

Between  C.  D.,  Defendant,  arid  A.  B.,  Plaintiff, 

The  following  proceedings  were  had : 

On  the  day  of , a summons,  requiring 

the  defendant  to  answer  the  plaintiff’s  claim,  for  a debt,  (or 

for  damages),  amounting  to  ,was  issued  out  of  this 

Court  in  this  cause,  according  to  the  statute  in  that  behalf: 

on  the day  of ,the  said  defendant  was  duly 

served  with  a copy  of  the  said  summons,  and  of  the  particu- 
lars of  the  plaintiff’s  claim  : at  the  sittings  of  the  said 

Court  h olden  on  the  day  of  , at , 

the  said  cause  came  on  to  be  tried,  and  the  following  judg- 
ment was  then  and  there  rendered  by  the  Court  (here 
copy  the  minute  of  judgment  from  the  Procedure  Booh)  : 

on  the  day  of  , a writ  of  execution 

upon  the  said  judgment  was  duly  issued  out  of  the  said 
Court  by  the  Clerk  thereof ‘ which  said  writ  of  execution 
was  directed  to  , a Bailiff  of  the  said  Court,  and 


commanded  him  to  levy  the  sum  of of  the  goods 

and  chattels  of  the  defendant  : on  the  day  of 


, the  said  Bailiff  returned  the  said  writ  of  execution, 

with  a return  tl  ereto  • in  the  following  words  : ( Copy 
Bailiff’s  return.) 


Now,  when  this  form  was  prescribed,  it  is  apparent  that 
the  Judges  contemplated  that  the  execution  to  be  certified 
under  the  57th  section  of  the  Act  of  1850,  as  having  been 
issued  and  returned  in  order  to  make  a Division  Court 
judgment  a judgment  of  the  County  Court,  was  an  execu- 
tion issued  out  of  the  Division  Court  in  which  the  judg- 
ment was  obtained,  notwitstanding  anything  contained  in 
the  55  th  section  of  the  Act ; and  this  form,  when  approved, 
being,  declared  to  have  a statutory  effect,  it  is  the  same  as 
if  the  57th  section  had  in  its  terms  prescribed  this  identical 
form  as  the  form  of  the  transcript  which,  upon  being  filed 
in  the  office  of  a County  Court  as  prescribed  in  the  section, 
should  become  a judgment  of  such  County  Court. 

Then  comes  the  Act  of  1855,  18  Vic.,  ch.  125,  the  3rd 
section  of  which  seems  intended  to  extend  the  ancillary 
provision  which  was  contained  in  the  55th  section  of  the- 
Act  of  1850. 
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This  section  provides  that,  “ It  shall  be  the  duty  of  the 
Clerk  of  any  Division  Court  in  Upper  Canada,  upon  the 
application  of  the  plaintiff  or  defendant,  or  one  of  them 
when  there  are  more  than  one,  having  an  unsatisfied  judg- 
ment in  his  favor  in  such  Court,  or  his  agent,  to  prepare  a 
transcript  of  the  entry  of  such  judgment  in  such  Court,  and 
to  send  the  same  to  the  Clerk  of  any  other  Division  Court,  in 
any  other  county  in  Upper  Canada,  with  a certificate  at  the 
foot  thereof  signed  by  such  Clerk  and  attested  by  the  seal 
of  the  said  Court,  stating  the  amount  unpaid  upon  such 
judgment,  and  the  date  at  which  the  same  was  recovered, 
which  certificate  shall  be  addressed  to  the  Clerk  of  the 
Division  Court  to  whom  it  is  intended  to  be  delivered ; and 
it  shall  be  his  duty,  upon  the  receipt  of  such  transcript  and 
-certificate,  to  enter  the  transcript  in  a book  to  be  kept  in 
his  office  for  such  purpose,  and  the  amount  due  on  such 
judgment  according  to  such  certificate;  and  all  other  pro- 
ceedings shall  and  may  be  had  and  taken  for  the  enforcing 
and  collecting  such  judgment  in  such  Division  Court  by  the 
officers  thereof,  that  can  be  had  or  taken,  under  the  Upper 
Canada  Division  Courts  Acts,  upon  judgments  recovered  in 
any  Division  Court,  for  the  like  purpose.” 

This  Act  makes  no  provision  whatever  for  the  Clerk  of  a 
Division  Court  to  whom  such  transcript  is  sent,  making 
any  return  of  the  proceedings  taken  thereunder  in  his 
Court  to  the  Clerk  of  the  Division  Court  where  the  judg- 
ment was  obtained,  so  as  to  enable  the  latter  to  certify 
under  his  hand  and  the  seal  of  his  Court  to  the  fact  of  the 
proceedings  which  have  taken  plape;  nor  was  there  any 
rule  or  form  adopted  by  the  Judges  for  giving  effect  to  this 
Act,  until  1870,  when  new  rules  were  framed  and  adopted, 
under  and  in  pursuance  of  the  provisions  of  the  Act  of  1869, 
82  Vie.,  ch.  23,  0. 

In  1861,  when  the  transcript  in  this  case  was  given,  the 
law  governing  the  point  was,  as  it  appears  to  me,  identi- 
cally the  same  as  it  was  as  affected  by  the  rules,  orders, 
and  forms  adopted  in  1854  ; and  the  case  must  be  deter- 
mined now  as  it  should  have  been  if  the  question  had 
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arisen  in  1855,  after  the  passing  of  the  18  Vic.,  ch.  125? 
under  the  effect  of  those  rules,  orders,  and  forms,  unless 
the  Consolidated  Statutes  make  any  difference. 

It  is  important,  therefore,  to  consider  the  statute  consoli- 
dating the  Division  Courts  Acts. 

This  Act,  22  Vic.,  Consol.  Sfcat.,  ch.  19,  in  its  2nd  section, 
•enacts,  among  other  things,  that  “ All  rules  and  orders  made 
under  the  provisions  of  any  former  Division  Court  Act, 
and  in  force  when  this  Act  takes  effect,  shall  continue  in 
force,  subject  to  the  provisions  of  this  Act.” 

And  in  its  70th  section,  that  “ All  rules  and  forms  legally 
made  and  approved  under  the  former  ‘Upper  Canada 
Division  Courts  Acts,’  and  in  force  when  this  Act  takes 
effect,  shall,  as  far  as  applicable,  remain  in  force  until  other- 
wise ordered.” 

The  137th  section  repeats,  for  consolidation,  the  55th  sec- 
tion of  13-14  Vic.,  ch.  53.  The  139th  section  consolidates 
the  3rd  section  of  18  Vic.,  ch.  125,  and  the  142nd,  143rd, 
and  144th  consolidate  the  57th  section  of  13-14  Vic.,  ch. 
53,  without  its  preamble,  which  is  omitted. 

There  is  nothing  in  the  consolidating  Act  which  indi- 
cates any  intention  of  making  any  variation  in  the  law  as 
to  the  transcript  to  be  certified,  for  the  purpose  of  having  a 
judgment  in  a Division  Court  made  a judgment  in  a 
County  Court,  nor  anything  to  indicate  that  it  was  the 
intention  of  the  Legislature  that  the  Clerk  of  one  Division 
Court  should  certify  under  his  hand  and  the  seal  of  his 
Court  proceedings  taken  in  another  Court,  under  the  139th 
section,  nor  indeed  is  there  any  mode  supplied  whereby  the 
Clerk  of  a Division  Court  in  which  the  judgment  was 
obtained,  should  have  any  means  of  knowing  what  was 
done  under  an  execution  issued  in  another  Division  Court, 
upon  a transcript  of  the  judgment  sent  thereto. 

It  can  hardly  be  intended  that  the  Clerk  of  one  Division 
Court  should  certify  that  which  the  Legislature  had  provided 
no  means  of  his  having  any  knowledge  of.  It  seems  reason- 
able to  hold  that  what  he  was  to  certify  under  his  hand 
and  the  seal  of  his  Court  was  what  he  must  have  know- 
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ledge  of  in  virtue  of  his  office.  Indeed,  it  seems  to  me 
that  the  142nd  section  of  the  consolidating  Act  must  be 
construed  as  if  the  form  prescribed  by  the  Judges  in  1854r 
which  was  the  form  then  in  force,  was  repeated  in  the 
142nd  section,  and  prescribed  by  the  Legislature,  leaving 
the  law  in  that  respect  precisely  the  same  as  it  was  before 
and  at  the  time  of  the  passing  of  the  consolidating  Act. 

No  statutory  form  for  a transcript  of  a judgment  from 
one  Division  Court  to  another  was  provided  until  the 
adoption  of  the  rules  in  1870,  framed  under  the  Act  of 
1869  ; and  when  this  statutory  form  is  prescribed,  it  pro- 
vides for  the  certificate  by  the  Clerk  of  the  Court  in  which 
the  judgment  was  obtained  of  the  fact  of  an  execution 
having  been  issued  in  his  own  Court  and  returned;  as  if  the 
Judges  who  framed  and  who  adopted  the  form,  and  thereby 
gave  it  its  statutory  effect,  contemplated  that  the  tran- 
script was  not  to  be  sent,  even  to  another  Division  Court,, 
until  an  effort  to  obtain  satisfaction  of  the  judgment  by  an 
execution  issued  out  of  the  Court  in  which  the  judgment 
had  been  obtained  had  been  made,  thus  treating  the  tran- 
script as  a remedy  ancillary  only  to  the  remedy  by  process 
in  the  Court  where  judgment  was  obtained,  when  that  pro- 
cess had  proved  inefficient. 

However  this  may  be,  I am  of  opinion  that  the  express* 
provisions  of  the  statute,  authorizing  a judgment  of  the 
Division  Court  to  be  made  a judgment  of  a County  Court, 
requires  that  an  execution  should  be  certified  by  the  Clerk 
of  the  Division  Court  in  which  the  judgment  was  obtained, 
as  having  issued  out  of  his  Court  and  having  been, 
returned,  for  the  purpose  of  shewing  that  this  most  natural 
mode  of  obtaining  satisfaction  of  the  judgment  had  been 
tried  and  had  failed. 

The  transcript  in  this  case  being  wanting  in  that  par- 
ticular, we  must  hold,  upon  the  authority  of  the  decided 
cases,  that  no  judgment  to  warrant  an  execution  against 
lands  has  been  obtained  in  the  County  Court  of  the  County 
of  Peterborough,  and  consequently  that  the  sheriff’s  sale 
was  void,  and  that  the  plaintiff  has  not  been  divested  of 
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his  estate  in  the  lands  in  question,  and  that  he  should  have 
judgment  in  his  favor. 

Hagarty,  C.  J. — I do  not  dissent  from  the  judgment, 
but  concur  with  a good  deal  of  hesitation. 

Rule  discharged. 


Bennett  v.  Tregent. 

False  representation — Warranty — Evidence. 

The  plaintiff  purchased  a steam  vessel  from  defendant  on  the  faith,  as  he 
alleged,  but  which  defendant  denied,  of  certain  representations  made  by 
defendant  as  to  her  power  and  capability ; and,  after  some  discussion, 
a document  called  a bill  of  sale,  but  not  under  seal,  the  vessel  being 
unregistered,  was  executed.  This  merely  stated  that  the  defendant,  in 
consideration  of  $3,000,  sold  and  assigned  the  vessel  to  plaintiff,  with 
a warranty  only  as  to  title.  The  boat  did  not  answer  the  alleged  repre- 
sentations as  to  power  and  capability,  but  no  fraud  was  charged  against 
defendant.  The  plaintiff  having  brought  an  action  for  a false  represen- 
tation, and  also  for  breach  of  warranty  : 

Held , that  the  plaintiff  could  not  recover  as  for  a false  representation, 
there  being  no  imputation  of  fraud ; that  his  remedy,  if  at  all,  must  be 
for  breach  of  warranty,  and  that  although  the  document  contained  only 
a warranty  as  to  title,  still  it  was  a question  for  the  jury  upon  the  whole 
evidence  whether  the  defendant  had  in  fact  intended  to  warrant  her 
power  and  capability,  or  whether  the  document  contained  the  whole 
contract. 

The  first  count  of  the  declaration  was  in  assumpsit,  on 
the  sale  of  a vessel  by  the  defendant  to  the  plaintiff,  and 
alleged  that  the  defendant  promised  that  she  had  a three 
foot  screw,  which  turned  very  fast,  would  turn  a four  foot 
wheel ; that  she  drew  four  feet  of  wrater,  ran  — miles  an 
hour,  and  was  capable  of  making  twelve  miles  an  hour,  and 
that  from  her  power  and  speed  she  was  suitable  to  be  used 
as  a tug;  and  the  plaintiff  bought  her  and  paid  the  defendant 
$3,000  for  her — negativing  all  that  was  promised,  &c. 

The  second  count  alleged  that  the  defendant  by  fraudu- 
lently representing  that  the  vessel  was,  &c.,  fas  set  out  in 
first  count),  induced  the  plaintiff  to  buy  and  pay  for  her, 
negativing  the  truth  of  the  representations,  &c. 

Pleas  : 1.  To  the  first  count — Non-assumpsit.  2.  To 
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second  count — Not  guilty.  3.  To  second  count — A kind  of 
special  not  guilty,  and  that  the  defendant  warranted  only 
the  title. 

Issue. 

The  case  was  tried  before  Galt,  J.,  and  a jury,  at  Simcoe, 
at  the  Fall  Assizes  of  1874. 

It  appeared  that  the  plaintiff  purchased  a steam  yacht 
from  the  defendant,  as  he  alleged  on  certain  representa- 
tions as  to  her  power  and  capability,  as  set  out  on  the 
record. 

After  some  discussion  and  correspondence,  a document, 
not  under  seal,  was  executed,  which  they  called  a bill  of  sale, 
(the  vessel  was  unregistered,)  which  merely7  stated  that  the 
defendant,  “ in  consideration  of  $3,000,  sells  and  assigns 55 
the  vessel  to  the  plaintiff,  with  the  words,  “ and  I do  hereby 
agree  to  warrant  and  defend  her  against  all  lawful  claims 
and  demands.” 

The  defendant  insisted  that  this  was  all  he  agreed  to  do, 
and  that  he  expressly  declined  and  refused  to  warrant  any- 
thing but  the  title  to  the  boat. 

The  plaintiff,  on  the  other  hand,  swore  most  positively 
that  the  defendant  warranted  her,  as  set  out,  and  repre- 
sented to  him  that  she  possessed  these  qualities ; and  that 
on  the  faith  thereof  he  made  the  purchase. 

Evidence  was  given  that  the  boat  did  not  answer  these 
alleged  representations. 

For  the  defendant  it  was  objected  that  the  first  count 
failed  being  on  an  express  warranty,  that  there  was  no 
contract  till  the  bill  of  sale  was  delivered,  and  no  warranty 
except  of  title  ; and  that  on  the  second  count  the  plaintiff’s 
remedy  was  to  have  returned  the  vessel  and  repudiated 
the  contract. 

The  learned  Judge  overruled  the  objection  to  the  second 
count,  but  reserved  leave  to  the  defendant  to  move ; and 
he  directed  a verdict  for  the  defendant  on  the  first  count, 
considering  the  bill  of  sale  to  be  the  concluded  bargain. 

He  left  the  case  to  the  jury  on  the  second  count,  with  a 
direction  as  to  the  law  of  false  representation,  which  was 
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objected  to  on  the  ground  that,  even  if  defects  were 
visible,  if  there  were  a false  representation  and  the  plaintiff 
relying  on  it  made  a purchase,  that  would  be  sufficient  to 
entitle  the  plaintiff  to  recover,  if  he  did  not  actually  see 
the  defect. 

The  jury  found  for  the  defendant  on  the  first  count,  and 
for  the  plaintiff  on  the  second  count,  with  $2,000  damages. 

In  Michaelmas  term,  P.  McGregor  obtained  a rule  nisi  to 
enter  a nonsuit  on  the  leave  reserved,  or  for  a new  trial  on 
the  law  and  evidence. 

In  Hilary  Term,  M.  C.  Cameron , Q.C.,  shewed  cause. 
The  rule  for  a nonsuit  can  only  be  made  absolute  on  the 
Court  holding  that  there  was  no  evidence  at  all  for  the  jury.. 
There  was,  however,  such  evidence.  The  defendant  made  a 
false  representation,  not  knowing  whether  it  was  true  or  false, 
and  intending  the  plaintiff  to  act  upon  it,  and  he  did  so  act, 
and  was  misled.  The  defendant  is  therefore  liable,  and  the 
case  was  properly  submitted  to  the  jury  : Dobell  v.  Stevens, 
3 B.  & C.  623;  Cccnham  v.  Barry,  15  C.  B.  597  ; Shepherd 
v.  Kain,  5 B.  & Al.  240.  As  to  a new  trial,  there  is 
nothing  upon  which  it  can  be  granted,  as  it  is  not  objected 
that  the  damages  are  excessive. 

P.  McGregor,  contra.  In  order  to  recover  on  a fraudu- 
lent representation,  the  plaintiff  should  have  shewn  that  he 
had  rescinded  the  contract,  and  returned  the  vessel,  or 
offered  to  do  so : Add.  on  Contracts,  7th  ed.,  24-34  ; Fer- 
guson v.  Carrington,  9 B.  & C.  59 ; Selway  v.  Fogg,  5 M. 
& W.  83 ; Baily  v.  M err  ell,  3 Buis.  94.  There  was  no 
false  representation  here  ; the  plaintiff  knew  that  the 
vessel  was  used  for  pleasure  purposes,  and  not  for  tugging ; 
and  the  son  told  him  what  he  thought  about  the  vessel,  but 
that  he  knew  nothing  about  vessels,  and  would  only 
warrant  the  title.  In  order  to  recover  for  a false  represen- 
tation, it  must  not  only  be  false  in  fact,  but  must  be  made 
fraudulently,  that  is,  with  the  knowledge  that  it  is  untrue, 
and  with  the  intention  that  the  defendant  should  act  upon  it 
and  so  relying  upon  it  be  misled  : Benjamin  on  Sales, 
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2nd  ed.,  338  ; Attwood  v.  Small , 6 C.  & F.  232 ; Clapham 
v.  Shillito,  7 Beav.  146  ; Add.  on  Contracts,  7th  ed., 
498 ; Add.  on  Torts,  4th  ed.,  834.  Moreover,  as  the 
contract  is  in  writing,  and  contains  only  a warranty  as 
to  title,  parol  evidence  cannot  be  given  of  any  other 
warranty.  The  plaintiff  therefore,  should  have  been 
nonsuited,  as  there  was  clearly  no  evidence  for  the 
jury.  At  all  events,  there  should  be  a new  trial,  and 
the  point  should  be  expressly  left  to  the  jury  as  to 
whether  there  was  a warranty,  as  contended  for,  or  not. 

Hagarty,  C.  J. — I think  on  this  evidence  a verdict  on 
the  second  count,  as  for  a knowingly  false  representation, 
cannot  be  supported.  There  seems  no  ground  for  imputing 
bad  faith  to  the  defendant. 

As  is  said  by  Cockburn,  C.  J.,  in  Childers  v.  Wooller,  2 
E.  & E.  287,  at  page  306  : “The  first  count,  which  is  simply 
for  a false  representation,  is  at  once  disposed  of  by  the  case 
of  Collins  v.  Evans,  5 Q.  B.  820,  in  error,  and  the  nume- 
rous other  authorities  which  establish  that,  to  support  an 
action  for  false  representation,  the  representation  must  not 
only  have  been  false  in  fact,  but  must  also  have  been 
made  fraudulently.” 

In  Collen  v.  Wright,  7 E.  & B.  301  ; in  error,  8 E.  & B. 
647,  Pollock,  C.  B.,  says,  at  page  652  : “ It  will  probably 
not  be  disputed  that  a representation  is  not  actionable 
unless  dishonestly  made,  or  unless  it  be  a warranty.” 

The  authorities  were  somewhat  considered  in  Johnston 
v.  Barker,  in  this  Court,  20  C.  P.  228. 

If  the  plaintiff  can  recover,  I think  it  can  only  be  as  on  a 
warranty.  It  is,  I think,  a question  for  the  jury,  whether 
the  document,  called  a bill  of  sale,  in  which  the  defendant 
warrants  his  title  to  the  vessel,  really  contains  the  con- 
tract ; whether,  after  discussion  and  proposal,  and  counter 
proposal,  the  real  bargain  resulted  in  and  is  contained  in 
that  document.  If  so,  of  course  the  plaintiff  must  fail. 
But  it  does  not  necessarily  follow  that  because  there  was  a 
writing  executed  to  pass  the  property,  which  is  silent  as  to 
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any  warranty,  such  as  is  here  contended  for,  therefore  no 
proof  of  warranty  can  be  received. 

The  strongest  argument  for  the  defendant  would  be  that 
as  the  instrument  does  contain  a contract  as  to  title,  there- 
fore nothing  else  was  in  ten  ded — “ expression  facit  cessare 
taciturn .” 

The  point  is  mentioned,  but  not  expressly  decided,  in 
Stucley  v.  Baity,  1 H.  & C.  405,  and  Martin,  B.,  suggests,  in 
agreeing  that  there  must  he  a new  trial  on  other  grounds, 
that  the  point  would  he  proper  for  the  consideration  of  a 
Court  of  Error.  That,  however,  was  a case  in  which  a 
deed  was  executed. 

The  plaintiff  here  may  urge  that  the  bargain  was  made 
and  completely  settled  at  Windsor.  Afterwards  the  defen- 
dant sent  to  him  by  post  the  alleged  memorandum  of  sale 
of  the  yacht,  and  the  promissory  note  for  signature,  which 
had  been  agreed  upon. 

The  law  is  well  discussed  in  the  note  to  the  leading  case, 
Chandelor  v.  Lopus,  Sm.  L.  C.,  4th  ed.,  vol.  i.,  page  167  : “It 
is  sometimes  far  from  easy  to  decide,  whether  a particular 
assertion  was,  or  was  not,  intended  for  a warranty  ; and  if  it 
turn  out  to  have  been  meant  merely  for  a representation, 
the  plaintiff  suing  on  it  must  aver  a scienter  in  his  decla- 
ration, and  must  not  treat  it  as  a warranty,  but  will  be 
defeated  * * unless  it  turn  out  to  have  been  false  within 
the  knowledge  of  the  party  making  it.  And  at  page  175,  it 
is  said,  “ the  warranty  being  merely  a collateral  under- 
taking in  consideration  of  the  contract  of  sale,  a breach  of 
it  affords  no  ground  for  rescinding  the  contract.” 

In  Chanter  v.  Hopkins,  4 M.  & W.  399,  Lord  Abinger 
says,  at  page  404  : “ A warranty  is  an  express  or  implied 
statement  of  something  which  the  party  undertakes  shall 
be  part  of  a contract ; and  though  part  of  the  contract,  yet, 
collateral  to  the  express  object  of  it.” 

This,  Martin,  B.,  in  Stucley  v.  Baity,  1 H.  & C.  405,  says 
is  the  best  definition  of  a warranty. 

Treating  it  as  a case  of  warranty,  Mr.  McGregor’s  objec- 
tion, that  the  plaintiff  should  have  returned  the  vessel  and 
avoided  the  contract,  cannot  prevail. 


570  COMMON  PLEAS,  HILARY  TERM,  88  VIC.  1875. 

The  parties  contradict  each  other  emphatically  as  to  tho 
presence  or  absence  of  a warranty. 

The  case  already  cited  of  Stucley  v.  Baily,  shews  how 
the  whole  must  be  left  to  the  jury.  In  the  language  of 
Bramwell,  B.,  at  page  420  : "It  is  clear  to  demonstration  that 
where  the  alleged  warranty  is  not  found  in  a document 
which  is  the  contract  between  the  parties,  but  depends 
upon  the  construction  of  a series  of  letters  and  extrinsic 
circumstances,  inquiry  must  be  made  into  all  the  surround- 
ing facts,  what  the  parties  said  and  what  they  did,  the 
facts  anterior  to  the  contract,  contemporaneous  with  the 
contract,  and  posterior  to  the  contract.  Therefore,  it  must 
be  submitted  to  a jury  to  say,  whether,  upon  the  whole 
evidence,  they  find  that  there  was  a warranty.” 

We  must  not  assume  in  this  case  that  there  is  any 
“ document,  which  is  the  contract  between  the  parties.” 

It  was  unnecessary  for  the  purpose  of  passing  the  pro- 
perty, and  was  sent  up  signed  by  defendant,  after  the  whole 
terms  had  been  finally  settled. 

There  must  be  a new  trial,  but  I say  nothing  as  to  costs. 

Gwynne,  J. — I concur  that  there  should  be  a new  trial 
upon  the  ground  that  I do  not  think  there  was  evidence  to 
sustain  the  verdict  upon  the  second  count;  and  that  the  jury 
must  pass  upon  the  question,  whether  or  not  there  was  a 
warranty,  in  view  of  all  the  surrounding  circumstances,  as 
laid  down  in  Stucley  v.  Baily , 1 H.  & C.  405. 

The  question  to  be  determined  is,  what  value  is  to  be 
attached  to  the  bill  of  sale  upon  which  the  defendant 
relies,  as  evidencing  the  contract,  Was  it  the  intention  of 
the  parties  that  it  should  be  prepared  as  the  expression  of 
the  contract,  or  is  it  a document  having  existence  wholly 
independently  of  the  contract  ? If  it  is,  then  what  the 
contract  was  must  be  determined,  and  whether  or  not  both 
paiTies  mutually  intended  that  the  representations  upon 
which  the  plaintiff  relies  should  form  part  of  the  contract 
of  sale. 

Many  things  may  have  been  said  and  written  which 
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were  not  intended  to  form  part  of  the  contract,  and  the 
real  question  here  is,  what  did  [ both  parties  intend  and 
understand  to  be  the  terms  of  the  contract  ? 

When  the  jury  shall  find  as  a fact  whether  or  not  the 
intention  was,  that  the  bill  of  sale,  produced,  should  be  the 
expression  of  the  contract,  the  Court  will  be  in  a position 
to  put  a construction  upon  that  document,  but  not  untiL 
then. 

Galt,  J.,  concurred. 

Ride  absolute  for  new  trial. 


Co  ate  y.  Terry. 


Sale  of  goods  at  auction — Entry  by  cleric — Memorandum  in  writing — 
Statute  of  Frauds. 

An  auctioneer  may  maintain  an  action  in  his  own  name  for  goods  sold  by 
him  at  auction ; and  an  entry  by  his  clerk,  who  attended  the  sale,  in  the 
sales-book,  is  a sufficient  memorandum  of  the  contract  within  the  Statute 
of  Frauds. 

In  this  case  the  sales-book  consisted  of  a file  of  sales-books,  or  sheets, 
fastened  in  a book,  on  the  inside  of  which  the  conditions  of  sale  were 
written,  and  at  the  end  of  the  conditions  it  was  stated  that  the  terms  of 
payment  would  be  found  at  the  head  of  each  sale.  At  the  head  of  the 
sheet  in  this  case  was  the  following:  “Sale  of  groceries,  wines,”  &c., 
“ at  the  Mart,  on  Tuesday,  the  19th  December,  1873.”  The  terms  of 
payment  were  then  given,  and  the  entry  of  the  sale  was  as  follows: 

“Morrison — 3 cases  Booth  & Co’s  gin,  Terry,  $5.35 $15.75;  and 

the  evidence  shewed  that  the  name  Morrison  was  that  of  the  seller,  and 
Terry  of  the  purchaser. 

Held , that  the  conditions  of  sale  sufficiently  referred  to  the  sales-book  or 
sheet,  and  that  the  evidence  sufficiently  shewed  who  was-  the  seller  and 
who  the  purchaser,  so  as  to  satisfy  the  statute. 

This  was  an  action  brought  by  the  plaintiff*  an  auctioneer,, 
to  recover  damages  on  a re-sale  of  goods  purchased  by  the 
defendant  at  the  auction  rooms  of  the  plaintiff. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1874. 

At  the  trial  it  appeared  that  the  names  of  the  bidders 
were  written  down  by  a clerk  of  the  plaintiff ; and  the 
learned  Judge  nonsuited  the  plaintiff,  on  the  ground  that 
as  the  auctioneer  was  suing  in  his  own  name,  the  signature 
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either  of  himself  or  his  clerk  was  insufficient  to  satisfy  the 
Statute  of  Frauds.  The  facts  are  more  fully  stated  in  the 
judgment. 

In  Michaelmas  term  G.  UArcy  Boulton  obtained  a rule 
nisi  to  set  aside  the  nonsuit,  and  for  a new  trial,  on  the 
ground  of  misdirection  of  the  learned  Judge  in  holding 
that  the  signature  of  the  auctioneer’s  clerk  was  insufficient 
to  satisfy  the  Statute  of  Frauds. 

In  Hilary  term  M.  C.  Cameron , Q.  C.,  shewed  cause- 
The  plaintiff,  the  auctioneer,  cannot  sue  on  the  contract, 
as  his  name  is  not  signed  to  it,  but  that  of  the  owner ; 
and  it  is  not  even  written  by  the  plaintiff,  but  by  his 
clerk,  by  whom  the  sale  was  made.  The  defendant,  how- 
ever, can  support  the  nonsuit  on  any  ground,  and  there 
was  no  sufficient  contract  within  the  Statute  of  Frauds,  as 
the  sales-book  was  not  annexed  to  and  did  not  in  any 
way  refer  to  the  conditions  of  sale  : Kaitling  v.  Parkin, 
23  C.  P.  569 ; Vandenbergh  v.  Spooner , L.  R 1 Ex.  316. 

Harrison,  Q.  C.,  contra.  The  case  of  Bird  v.  Boulter, 
4 B.  & Ad.  443,  clearly  shews  that  the  auctioneer  may 
maintain  an  action  in  his  own  name,  and  that  an  entry  in 
the  sales-book  of  the  purchaser’s  name  by  the  auctioneer’s 
clerk  is  a sufficient  memorandum  within  the  statute.  See 
also  Clarkson  v.  Noble,  2 U.  C.  R 361  ; Reuss  v.  Picksley, 
L.R  1 Ex.  342  ; MacLean  v.  Dunn,  4 Bing.  722;  Benjamin 
on  Sales,  2d  ed.,  203.  As  to  the  sales-book  not  referring 
to  the  conditions,  the  evidence  shews  that  the  book  pro- 
duced at  the  trial  consisted  of  a number  of  sales-books  or 
sheets  fastened  in  a cover,  on  the  inside  of  which  the  con- 
ditions of  sale  were  printed,  and  express  reference  was 
made  to  the  sheets.  The  conditions  and  sheets,  therefore, 
so  referred  to  one  another  as  to  constitute  a sufficient 
memorandum  within  the  statute  : Newell  v.  Radford,  L.  R 
3 C.  P.  52.  Moreover,  the  sale  was  for  a number  of  differ- 
ent articles  under  the  value  of  $40,  and  each  sale  was  a 
separate  sale,  and  being  under  $40  it  did  not  come  within 
the  statute,  and  therefore,  in  no  event,  could  there  be  a 
nonsuit. 
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Galt,  J.,  delivered  the  judgment  of  the  Court. 

The  #case  of  Bird  v.  Boulter , 4 B.  & Ad.  433,  is  an 
express  authority,  that,  upon  a sale  by  auction,  the  auc- 
tioneer may  maintain  an  action  in  his  own  name,  and 
that  an  entry  in  the  sales-book,  by  the  auctioneer’s  clerk, 
who  attended  the  sale,  of  the  name  of  the  purchaser,  is  a 
memorandum  in  writing  by  an  agent  lawfully  authorized 
within  sec.  17  of  the  Statute  of  Frauds. 

The  nonsuit,  therefore,  on  the  ground  on  which  it  was 
based,  cannot  be  supported. 

Mr.  M.  C.  Cameron,  however,  contended  that  he  was 
entitled  to  support  it  on  any  ground  thaf  shewed  the  action 
was  not  maintainable,  and  argued  that  from  the  evidence 
it  was  plain  that  no  sufficient  memorandum  of  the  sale 
existed,  as  the  sales-book  did  not  refer  to  the  conditions 
of  sale. 

This  argument  is  based  on  a misapprehension  on  the 
part  of  the  learned  counsel.  The  book  produced  at  the 
trial  was  rather  a file  of  sales-books  than  a sales-book.  It 
was  stated  on  the  argument  by  Mr.  Harrison,  and  not 
denied,  that  the  sheets  in  which  the  memoranda  of  the 
sales  were  entered  were,  at  the  time  of  the  sale,  fastened 
in  a book,  on  the  inside  of  which  the  terms  of  sale  were 
written  ; which  conditions  of  sale  were  : 

“ The  highest  bidder  to  be  the  purchaser.  In  case  of 
dispute  between  two  or  more  bidders,  the  lot  in  dispute 
to  be  put  up  again.  The  articles  to  be  taken  away  at  rhe 
expense  of  the  purchaser,  and  settled  for  before  delivery, 
or  they  will  be  resold ; and  any  deficiency  arising  on  the 
resale,  together  with  all  charges  attending  the  same,  must 
be  made  good  by  the  first  purchaser. 

“ Terms  of  payment  at  head  of  each  sale.” 

At  the  head  of  the  sheets  forming  the  sales-book,  in  the 
present  case,  was  the  following : 

“Sale -of  groceries,  wines,  etc.,  at  the  Mart  on  Friday 
19th  December,  1873. 

“ Terms,  under  $100,  cash  ; $100  to  $200,  three  months; 
over  $200,  four  months,  on  approved  notes.” 

73 — vol.  xxiv  c.p. 
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The  sale  was  shewn  to  have  been  what  is  called  a Trade 
Sale,  and  the  goods  sold  belonged  to  several  different  par- 
ties. 

The  entries  were  made  in  the  following  form — The  name 
on  the  left  hand  was  that  of  the  vendor  : — 

Morrison — 3 cases,  Booth  & Co.’s  gin,  Terry,  $5.25  ...  $15.75 

All  the  entries  are  of  the  same  description. 

The  case  of  Newell  v.  Radford,  L.  R.  3 C.  P.  52,  estab- 
lishes that  parol  evidence  is  admissible,  in  a case  like  the 
present,  to  prove  what  the  parties  would  have  understood 
to  be  the  meaning  of  the  words  used  in  the  memorandum. 

That  was  a case  in  which  the  memorandum  was  very 
much  more  ambiguous  than  in  the  present.  The  entry  was 
made  by  an  agent  of  the  defendant  in  a book  of  the  plaintiff, 
as  follows  : ■“  Mr.  N.,  32  sacks  culasses  at  39s.,  280  lbs.,  to 
wait  orders.  J.  W.”  Held  that  the  above  entry  was  a suffi- 
cient memorandum  in  writing  of  the  contract  to  satisfy 
the  Statute  of  Frauds ; for  that  the  parol  evidence  of  the 
relative  trades  of  the  parties  was  admissible,  independently 
of  the  correspondence,  and  shewed  that  the  defendant  was 
the  seller  of  the  flour,  and  the  plaintiff  was  the  buyer. 

The  evidence  in  this  case  shewed  clearly  who  was  the 
seller,  and  who  was  the  purchaser. 


Rule  absolute. 
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The  Queen  v.  Davis. 

Road  constructed  by  Joint  Stock  Company — Right  of  municipality  to  remove 
obstructions  upon — 12  Vic.  ch.  84,  sec.  22 — Construction  of. 

Held,  that  the  special  rights  and  privileges  conferred  on  the  St.  Catharines, 
Thorold,  and  Suspension  Bridge  Road  Company,  who  had  constructed 
their  road  over  what  had  previously  been  a highway,  under  12  Vic  ch. 
84,  sec.  22,  did  not  take  away  the  general  powers  possessed  by  the 
municipalities  through  which  it  passed,  as  to  the  removal  of  obstructions. 
Where,  therefore,  the  defendant  was  convicted  by  the  police  magistrate  of 
the  town  of  Clifton  for  unlawfully  encumbering  a street  in  the  said  town, 
being  a portion  of  the  road  in  question,  by  placing  and  leaving  thereon 
a cart  used  by  him  for  taking  likenesses,  contrary  to  a by-law  of  the 
said  town,  the  Court  sustained  the  conviction. 

In  Trinity  term  Bethune  obtained  a rule  nisi  to  quash 
a conviction  made  by  the  Police  Magistrate  of  the  town  of 
Clifton,  which  conviction  was:  “For  that  he,  the  said 
Edward  Davis,  did,  on  the  27th  day  of  June,  1874,  at  the 
town  of  Clifton,  unlawfully  encumber  the  highway,  street, 
or  square  near  the  Clifton  House,  in  the  said  town,  by 
placing  and  leaving  thereon  a cart  used  by  him,  the  said 
Davis,  in  taking  likenesses,  contrary  to  a certain  by-law  of 
the  municipality  of  the  Town  of  Clifton,  passed  on  the 
16th  day  of  August,  1865,”  &c. 

The  objections  taken  were:  1.  That  the  place  upon 
which  the  said  cart  stood  was  not  a public  highway,  and 
the  said  Justice  had  no  jurisdiction  to  make  the  said  con- 
viction. 2.  That,  at  all  events,  upon  the  evidence,  the 
defendant  acted  upon  the  bond  fide  belief  that  the  place 
upon  wThich  the  said  cart  stood  was  not  a highway,  and  the 
said  magistrate  had  no  jurisdiction,  in  such  a case,  to  try 
the  question  of  title.  3.  That  the  place,  at  all  events,  in 
which  the  said  alleged  offence  was  committed,  was  upon  a 
road  made  by  the  St.  Catharines,  Thorold,  and  Suspension 
Bridge  Road  Company,  incorporated  under  the  statute  12  • 
Yic.,  ch.  84 ; and  that  the  said  by-law  was  not  operative  so 
as  to  create  any  offence  committed  upon  the  said  road,  an 
offence  of  the  kind  being  specially  provided  for  by  legisla- 
tive enactment. 

In  this  term  McKenzie , Q.  C.,  shewed  cause.  The  Act 
37  Yic.,  ch.  18,  sec.  5 & 6,  0.,  would  shew  that  this  applica- 
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tion  will  not  lie,  but  that  there  should  have  been  an 
appeal  to  the  Judge  of  the  County  Court : Paley  on  Convic- 
tions, 4th  ed.,  413-5.  As  to  the  two  first  objections,  the  case 
of  Williams  v.  Adams,  2 B.  & S.  312,  clearly  shews  that 
they  are  untenable.  As  to  the  third  objection,  there  is 
nothing  in  the  Joint  Stock  Companies  Act  taking  away  the 
jurisdiction  of  the  municipality  to  remove  obstructions, 
and  particularly  in  this  case,  where  the  road  was  a public 
highway  before  it  came  into  the  possession  of  the  company. 
The  joint  stock  company  have  power  to  collect  tolls,  and  to 
keep  the  road  in  repair,  but  the  municipality  have  the 
general  supervision  of  the  road.  The  case  of  St.  Catha- 
rines, Ac.,  Road  Co.  v.  Gardner,  20  C.  P.  107,  21  C.  P.  195, 
only  shews  that  the  company  were  bound  to  keep  the  road 
in  repair. 

Bethune , contra.  It  must  be  admitted  that  the  case  of 
Williams  v.  Adams,  2 B.  & S.  312,  answers  the  first  two 
objections.  As  to  the  third  objection,  the  by-law  is  passed 
by  the  municipality  of  the  Town  of  Clifton  under  the  pro- 
visions of  the  Municipal  Act,  12  Vic),  ch.  81,  secs.  2 and 
61.  But  bj  12  Vic.,  ch.  84,  authority  is  given  to  joint 
stock  companies  to  construct  roads,  which  when  constructed 
are  to  be  vested  in  the  company,  and  express  jurisdiction 
is  given  to  the  company  in  cases  of  obstruction  ; and  it 
was  under  this  Act  that  the  St.  Catharines,  &c.,  Road  Com- 
pany was  incorporated.  The  Legislature,  therefore,  having 
expressly  given  the  company  authority  in  cases  of  this 
kind,  it  did  not  intend  to  reserve  such  power  to  the 
municipality.  The  cases  of  St.  Catharines,  Ac.,  Road  Co. 
v.  Gardner,  20  C.  P.  107,  S.  C.  in  appeal,  21  C.  P.  195; 
Regina  v.  Broivn,  13  C.  P.  356,  shew  that  these  roads 
are  not  within  the  Municipal  Act. 

Galt,  J. — The  case  ofi  Williams  v.  Adams,  2 B.  & S. 
312,  as  was  candidly  admitted  by  the  learned  counsel  for 
the  applicant,  is  conclusive  as  to  the  first  and  second 
objections. 

The  third  remains  to  be  considered. 
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The  by-law  under  which  the  conviction  took  place  is  not 
before  us,  but  appears  from  the  evidence  to  have  been 
produced  and  admitted  before  the  Police  Magistrate  ; and 
as  no  objection  was  taken  as  to  the  conviction  not  being 
in  accordance  with  it,  we  assume  that  it  was  regular,  and 
would  support  the  conviction,  provided  the  case  comes 
within  the  powers  conferred  upon  the  municipality,  and 
that  the  fact  that  the  road  was  a joint  stock  road  does  not 
exempt  it  from  the  jurisdiction  of  the  municipality. 

It  was  conceded  that  this  road  was  a public  highway  be- 
fore the  joint  stock  company  took  it  into  their  hands.  This 
road  company  was  originally  incorporated  under  12  Vic., 
ch.  84,  which  statute  was  repealed  by  16  Vic.  ch.  190, 
which  latter  Act  is  embraced  within  the  provisions  of 
Consol.  Stat.  U.  C.,  ch.  49,  and  this  road  was  constructed 
by  them. 

The  powers  conferred  on  these  incorporated  companies,  as 
respects  taking  possession  of  high  ways,  appear  to  be  the  same 
in  these  several  enactments,  and  are,  so  far  as  is  necessary  for 
the  decision  of  the  present  case,  as  follows  : Consol.  Stat. 
U-  C.,  ch.  49,  sec.  3 : “ Any  number  of  persons  not  less  than 
five  may  form  themselves  into  a company  for  the  purpose 
of  constructing  and  may  construct  in,  along,  or  over,  any 
public  road  or  highway,  or  allowance  for  road,  or  on,  along, 
or  over  any  other  land,  a plank,  macadamized  or  gravelled 
road.”  There  are  certain  conditions  prescribed,  but  they 
have  no  bearing  on  this  case. 

By  sec.  60,  of  ch.  49,  “ Every  road  or  other  work  con- 
nected therewith,  and  all  materials  from  time  to  time  pro- 
vided for  constructing,  maintaining,  widening,  extending 
or  repairingthe  same,  and  all  toll-houses,  gates,  and  other 
buildings,  constructed  and  acquired  by  or  at  the  expense 
of  any  company  acting  under  this  Act,  and  used  for  their 
benefit  and  convenience,  shall  be  vested  in  the  company, 
and  their  successors.” 

There  are  numerous  provisions  made  for  the  protection 
of  the  property  of  the  company,  and  to  prevent  injury  or 
obstruction  thereto,  among  which  is  the  following : 
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Sec.  104,  sub-sec.  5,  “ In  case  any  person  leaves 
any  waggon,  cart,  or  other  carriage  upon  such  road  with- 
out some  proper  person  in  the  custody  or  care  thereof, 
longer  than  may  be  necessary  to  load  and  unload  the  same, 
except  in  case  of  accident,  and  in  cases  of  accident  for  any 
longer  time  than  may  be  necessary  to  remove  the  same.” 
Sub-sec.  13.  “Every  such  person  shall,  upon  conviction  thereof 
in  a summary  way,  before  any  J ustice  of  the  Peace  in  or  near 
the  place  where  the  injury  has  been  done,  be  sentenced  to 
pay  all  damages  sustained  by  such  company,  which  dam- 
ages shall  be  ascertained  by  the  Justice  on  hearing  the 
complaint ; and  also  be  sentenced  to  pay  a fine  of  not 
more  ten  dollars,  nor  less  than  one  dollar.” 

By  sec.  109,  “ Each  fine  and  forfeiture  collected  under 
this  Act  shall,  unless  otherwise  provided,  be  paid  to  the 
treasurer  of  the  company  or  municipality  owning  the  road 
or  other  work  in  respect  of  which  such  fine  and  forfeiture 
have  been  imposed,  for  the  use  of  such  company  or  muni- 
cipality.” 

For  the  purposes  of  this  argument  we  must  assume,  on 
behalf  of  the  applicant,  that  this  road  was  constructed 
prior  to  the  19th  June,  1865,  on  which  day  the  Act  to 
incorporate  the  Town  of  Clifton  was  passed,  otherwise  the 
provisions  of  the  by-law  would  unquestionably  apply 
If  this  be  so,  then,  at  the  time  when  the  road  was  con- 
structed, the  locus  in  quo  formed  part  of  the  township  of 
Stamford  ; and  the  rights  and  powers  of  township  munici- 
palities, as  regards  roads,  were  defined  by  the  12  Vic.  ch. 
81,  sec.  31,  sub-sec.  10,  as  the  13  & 14  Yic.  ch.  15,  did 
not  extend  to  townships.  That  Act  did  not  vest  the  public 
highways  and  roads  in  the  township  municipality ; but  by 
sub-sec.  16  authorized  them  to  pass  by-laws  for  opening, 
constructing,  &c.,  “any  new  or  existing  highway,  road,  street,” 
&c.,  (the  soil  remaining  vested  in  the  Crown).  And,  by  sub- 
sec. 17,  to  regulate  the  manner  of  granting  to  associated 
joint  stock  road  companies  permission  to  proceed  with 
any  road  within  the  jurisdiction  of  such  municipality. 

There  is  no  provision  empowering  them  to  pass  by-laws 
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for  preventing  the  encumbering,  injuring,  or  fouling  of  any 
highway ; so  that  when  the  road  was  constructed  the  muni- 
cipality of  the  township  of  Stamford  had  no  authority  to 
pass  any  by-law  similar  to  the  present.  The  road  was  con- 
structed over  a highway  under  and  by  the  permission  of 
the  municipality,  and  no  special  legislation  applied  to  it ; 
but  the  rights  of  the  road  company  were  protected  by  the 
provisions  already  quoted.  The  municipality  had  no  right 
of  property  vested  in  them,  and  of  course  could  grant 
none.  All  they  could  do  was  to  grant  permission  to  a joint 
stock  road  company  to  proceed  with  any  road  within  their 
jurisdiction,  the  right  of  the  public  to  use  the  said  high- 
way remaining  as  it  was  before,  subject  to  the  privileges 
granted  to  the  company. 

In  1850  the  13  & 14  Vic.,  eh.  15,  was  passed,  which  vested 
the  right  to  use  as  public  highways  all  roads,  streets,  and 
public  highways  within  the  limits  of  any  city  or  incor- 
porated town,  in  the  municipal  corporation  of  such  city  or 
incorporated  town ; and  while  this  Act  was  in  force  the 
Act  incorporating  the  town  of  Clifton  was  passed,  which, 
b}T  sec.  1,  enacted,  that  the  said  town  of  Clifton  should  be 
a body  corporate,  apart  from  the  township  of  Stamford, 
with  such  powers  as  are  now  by  law  conferred  upon  incor- 
porated towns  in  Upper  Canada. 

These  included  all  the  powers  conferred  on  incorporated 
villages,  and  under  these  the  by-law  in  question  was 
passed. 

It  appears  to  me,  therefore,  that  Mr.  Bethune’s  third 
ground  of  objection  fails,  for  the  reason  that  when  the 
road  was  built  the  provisions  of  the  Joint  Stock  Company’s 
Act  applied  only  for  the  protection  of  the  interests  of  the 
company,  leaving  the  interests  of  the  public  to  be  dealt 
with  according  to  the  law  respecting  highways ; and  that 
by  subsequent  legislation  the  power  to  deal  with  those 
interests  was,  in  this  case,  conferred  on  the  Municipality  of 
Clifton,  who,  in  accordance  with  those  powers,  passed  this 
by-law. 
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Hagarty,  C.  J.— I agree  in  the  result  of  my  brother 
Galt’s  judgment,  on  this  ground  : — 

We  are  not  informed  when  this  road  company  was  incor- 
porated, nor  to  what  extent  and  time  they  obtained  the 
right  to  use  what  it  is  admitted  was  a public  highway 
before  any  right  accrued  to  them. 

When  the  by-law  was  passed  the  Town  of  Clifton  had 
the  power  to  pass  it,  as  already  pointed  out. 

The  only  point  remaining  is,  whether  the  provisions  of 
the  Joint  Stock  Companies  Act  supersede  or  prevent  the 
operation  of  the  general  law. 

I think  not.  The  municipality,  on  behalf  of  the  general 
public,  may,  I can  easily  conceive,  have  much  wicjer  inter- 
ests to  protect  than  the  road  company. 

I can  understand  a road  company  arranging  with  the 
municipality  to  obtain  a partial  right  over  a road  or  street, 
e.  g.,  to  make  a plank  or  other  roadway  over  a given 
space  in  width,  on  the  highway. 

Section  3 of  Consol.  Stat.  U.  C.,  ch.  49,  speaks  of 
constructing  “ in,  along,  or  over,  any  public  road  or 
highway,  or  allowances  for  road,”  &c.,  “ a plank,  mac- 
adamized or  gravelled  road,  not  less  than  two  miles  in 
length,”  &c. 

The  case  of  Regina  v.  United  Kingdom  Electric  Tele- 
graph Co .,  9 Cox  C.  C.  137,  before  Martin,  B.,  and  again  in 
Term,  lb.,  page  174  ; and  Regina  v.  Train , 2 B.  & S.  640, 
may  be  referred  to  on  the  law  as  to  using  parts  of  high- 
ways, and  the  general  rights  of  the  public,  as  to  all  the 
space  of  the  road  as  laid  out  or  as  used  between  the  ordi- 
nary fences  or  bounds  thereof. 

Gwynne,  J. — I think  there  can  be  no  doubt  that  the 
by-law  referred  to  in  this  matter,  as  having  been  passed  by 
the  Municipality  of  the  Town  of  Clifton,  under  the  provi- 
sions of  12  Vic.  ch.  bl,  sec.  60,  sub-sec.  2,  and  sec.  61, 
affected  the  highway  or  road,  within  the  municipality, 
upon  which  the  St.  Catharines,  Thorold,  and  Suspension 
Bridge  Road  Company’s  road  has  been  constructed,  and 
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in  question  in  this  matter,  notwithstanding  that  the 
company’s  road  may  have  been  constructed  before  the. 
passing  of  the  by-law  under  12  Vic.,  ch.  84,  and  notwith- 
standing anything  contained  in  the  22nd  section  of  the 
latter  Act,  and  whether  the  encumbrance,  injury,  or 
fouling,  to  be  affected  by  the  by-law,  was  caused  by  the 
road  company  themselves  or  any  other  person. 

The  privileges  given  to  the  road  company, under  the  22nd 
section  of  12  Vie.,  ch.  84,  are  for  their  own  benefit,  and  the 
injuries  there  referred  to  are  quite  distinct  from  those 
which  the  municipality,  in  the  interests  of  the  corpo- 
rators of  the  municipality,  may  forbid,  and,  if  committed, 
punish. 

Moreover,  the  road  company  itself  may  be  guilty  of  the 
offence  prohibited  or  contemplated  to  be  affected  by  the 
by-law. 

Rule  discharged. 


74 — vol.  xxiv  c.p. 
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Taylor  v.  The  Grand  Trunk  Railway  Company. 

jR.  W.  Co. — Liability  as  carriers — Evidence. 

The  plaintiff  shipped  a Dumber  of  bundles  of  iron  by  defendants’  railway 
from  Montreal  to  London,  subject  to  a condition  that  on  its  arrival,  and 
on  being  detached  from  the  train,  the  delivery  was  to  be  complete  and 
the  liability  of  the  defendants  to  terminate.  On  the  arrival  of  the  iron 
the  defendants  forthwith  sent  the  plaintiff  advice  notes  of  its  arrival,  on 
which  were  endorsed  the  above  condition,  and  from  which  it  would 
appear  that  all  the  iron  had  arrived  ; and  requested  him  to  send  for  it 
without  delay,  and  that  it  thenceforth  remained  at  his  risk.  The  plain- 
tiff, who  was  the  ticket  clerk  at  the  London  station,  during  all  the  time 
that  the  iron  was  there,  saw  the  iron  and  could  have  counted  the  bundles 
and  have  seen  that  they  were  correct.  Instead,  however,  of  doing  so 
and  taking  it  away,  he  allowed  it  to  remain  in  a place  where,  by  an 
arrangement  which  had  existed  for  some  years  between  him  and  defen- 
dants, it  was  accustomed  to  be  placed  free  of  charge  and  for  his  sole 
convenience,  and  where  he  was  enabled,  from  time  to  time,  to  send  for 
and  take  such  portions  as  he  required. 

Held , that  under  these  circumstances  the  defendants  were  not  bound  to 
shew  that  all  the  iron  shipped  had  in  fact  arrived : that  therefore  no 
liability  would  attach  upon  them  for  an  alleged  deficiency  ; and,  at  all 
events,  that  this  point  could  not  now  be  raised,  as  it  was  not  taken  at 
the  trial. 

Declaration.  First  count  : that  the  defendants,  as 
carriers  of  goods  for  hire,  did  not  carry  and  deliver  to 
the  plaintiff  a quantity  of  hoop  iron,  delivered  to  them  at 
Montreal  for  carriage  and  delivery  to  the  plaintiff  at 
London. 

Second  count : that  the  defendants  so  negligently  took 
care  of  the  goods  of  the  plaintiff,  delivered  to  them  for  safe 
keeping  as  warehousemen,  that  the  goods  were  lost. 

Third  count : trover. 

Pleas.  To  the  whole  declaration  : not  guilty. 

To  the  first  count : 2.  That  the  plaintiff  did  not  deliver 
to  the  defendants,  nor  did  they  receive  the  goods  in  the 
first  count  mentioned,  upon  the  terms  and  conditions  in 
that  count  mentioned. 

3.  That  the  defendants  did  carry,  and  were  ready  and 
willing  to  deliver  the  goods  in  the  first  count  mentioned  to 
the  plaintiff,  at  London,  of  which  the  plaintiff  had  notice ; 
but  that  the  plaintiff  did  not  nor  would  accept,  take,  and 
remove  the  goods,  whereupon  the  defendants  unloaded  the 
goods  from  their  cars,  and  put  them  in  the  place  where 
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they  store  such  goods,  and  that  while  they  were  so  held  by 
the  defendants  in  store,  they  were  lost  or  stolen,  without 
any  default  of  the  defendants. 

4.  That  the  goods  were  received  by  the  defendants  for 
carriage,  subject  to  and  upon  the  terms  and  conditions  of  a 
special  contract,  whereby,  by  the  fifth  condition,  among 
other  things,  it  was  provided,  that  the  delivery  should  be 
considered  complete,  and  that  the  responsibility  of  the  defen- 
dants should  be  considered  to  terminate,  when  placed  in  the 
company’s  shed  or  warehouse  (if  there  should  be  convenience 
for  receiving  the  same),  at  their  final  destination,  or  when 
they  should  have  arrived  at  the  place  to  be  reached  on  the 
railway  of  the  defendants,  except  lumber,  coals,  bricks,  and 
goods  of  like  bulk  and  description,  the  delivery  of  which 
should  be  complete  and  the  responsibility  terminated  upon 
their  being  detached  from  the  train  whereby  they  had 
been  drawn : that  the  warehousing  of  them  should  be  at 
the  owner’s  risk  and  expense.  And  the  defendants  averred 
that  they  did  within  a reasonable  time  carry  the  goods,  in 
the  first  count  mentioned,  under  such  special  contract,  to 
London,  and  there,  upon  the  arrival  of  the  said  goods,  were 
ready  and  willing  to  deliver  them  to  the  plaintiff,  of  which 
the  plaintiff’  had  notice ; and  that  any  loss  that  happened 
to  the  said  goods  happened  after  their  arrival  at  their  des- 
tination, and  after  they  had  been  detached  from  the  train 
whereby  they  had  been  drawn,  and  while  the  plaintiff,  for 
his  own  convenience,  allowed  the  same  to  remain  upon  the 
defendants’  premises. 

5.  That  defendants  did,  within  a reasonable  time,  safely 
carry  and  deliver  the  goods  to  the  plaintiff  at  London. 

There  was  another  plea  to  the  first  count,  and  several 
pleas  to  the  other  counts,  which  it  isv  not  necessary  to  set 
out. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury, 
at  London,  at  the  Fall  Assizes  of  1874. 

The  plaintiff  was  called,  and  produced  two  receipts  of 
the  defendants,  one  dated  the  12th  of  September,  1872, 
for  1760  bundles  of  hoop  iron,  the  other  dated  the  15th  of 
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September,  1872,  for  1800  bundles  of  like  iron,  to  be  carried 
from  Montreal  to  London  for  the  plaintiff,  subject  to  the 
terms  and  conditions  endorsed  on  the  receipts  respectively. 
Upon  the  receipts  were  endorsed  the  conditions  set  out  in 
the  fourth  plea. 

The  plaintiff  also  produced  nine  several  advice  notes, 
dated  respectively,  at  London,  the  17th,  19th,  21st,  23rd, 
25th,  and  27th  of  September,  1872,  notifying  the  plaintiff 
of  the  arrival  of  the  iron  at  London. 

He  said  that,  by  comparing  the  quantities  mentioned  in 
these  advice  notes  with  the  quantities  mentioned  in  the 
receipts  given  by  the  company,  all  the  iron  appeared  to 
have  arrived.  The  plaintiff  also  said  that  he  was  an  officer 
in  the  service  of  the  defendants  as  ticket  clerk  at  the 
London  station,  when  the  iron  arrived,  and  saw  the  iron 
after  its  arrival. 

Upon  the  back  of  the  advice  notes  wras  printed  the  same 
conditions  as  were  endorsed  upon  the  receipts  given  by 
the  defendants  upon  the  iron  being  left  with  them  for 
carriage,  and  the  plaintiff  said  that,  although  notified 
of  the  arrival  of  the  iron,  he  did  not  send  for  it,  and, 
although  frequently  requested  to  remove  it,  he  did  not  do 
so  : that  in  pursuance  of  an  arrangement  which,  as  he  said, 
had  existed  between  him  and  the  company  for  twelve 
years,  the  iron,  upon  arrival,  was,  with  his  knowledge  and 
consent,  taken  off  the  trucks  and  placed  upon  the  ground  ; 
and  that  it  was  so  placed  for  his  sole  convenience ; and 
that  as  he  sold  parcels  he  sent  orders  for  the  parcels  sold 
to  the  defendants,  who  thereupon,  in  pursuance  of  such 
orders,  deliverd  the  iron  to  his  vendees. 

It  was  proved  that  the  defendants  made  repeated  appli- 
cations to  the  plaintiff  to  remove  the  iron,  which  he  did  not 
do,  but  from  time  to  time  gave  orders  to  purchasers 
for  portions  : that  he  removed  one  part  to  a warehouse, 
then  recently  acquired  by  him  for  the  purpose ; but  the 
other  part  the  suffered  to  remain,  where  the  iron  had  been 
placed  on  the  defendants’  premises,  for  his  own  convenience, 
into  the  winter,  when  it  became  covered  with  snow,  and  in 
part  incapable  of  being  got  out  during  the  winter. 
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In  January,  1873,  he  gave  an  order  for  547  bundles, 
which  he  claimed  then  to  be  the  balance  remaining,  not 
hauled  away ; part  of  this  could  not  be  got  out  until  the 
spring,  when  it  appeared  that  there  were  only  309  bundles 
forthcoming  to  supply  this  order ; thus  making  a deficiency, 
as  the  plaintiff  swore,  on  his  examination  under  the  Admin- 
istration of  Justice  Act,  of  238  bundles. 

The  plaintiff  admitted  that  he  had  since  discovered  that 
72  bundles  more  had  been  delivered  than  he  had  given 
credit  for  on  his  previous  examination ; the  error  having 
arisen,  as  he  said,  in  the  negligence  of  his  clerk  in  not 
making  proper  entries  in  his  books  in  respect  of  the  iron 
which  he  had  drawn  to  his  recently  acquired  warehouse. 

As  to  the  quantity  delivered  there,  the  plaintiff*  himself 
knew  nothing.  His  only  knowledge  as  to  it  was  acquired 
from  the  entries  made  by  his  clerk  in  his  books ; and  which, 
as  above  stated,  he  admitted  he  found  to  be  incorrect  to 
the  extent  of  72  bundles. 

This  was  all  the  evidence. 

At  the  close  of  the  plaintiff’s  case,  a nonsuit  was  moved 
for  upon  the  ground  that  the  first  count  was  wholly 
displaced  by  the  evidence ; and  that  there  was  no  evidence 
upon  the  other  counts. 

On  behalf  of  the  plaintiff,  it  was  contended  that  under 
the  terms  of  the  fifth  condition,  endorsed  upon  the  receipts 
and  advice  notes,  the  defendants  were  liable  as  warehouse- 
men, being,  as  was  contended,  obliged  under  this  condition 
to  put  the  iron  into  a warehouse;  and  submitting  to  the 
objection,  as  to  the  plaintiff’s  inability  to  recover  under 
the  first  count,  leave  was  asked,  which  was  granted,  to 
amend  the  count. 

The  count  was  amended  accordingly,  and  as  amended 
averred  the  delivery  of  the  goods  to  the  defendants  to  be 
by  them  carried,  subject  to  and  under  certain  conditions 
endorsed  upon  a receipt  given  for  the  said  goods  by  the 
defendants,  and  the  promise  of  the  defendants  to  carry 
upon  and  subject  to  such  conditions : that  all  things 
happened,  &c.,  to  entitle  the  plaintiff  to  sue,  &c. ; and  that 
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nothing  had  happened  to  deprive  him  of  his  right  to  sue  ; 
yet  that  the  defendants  did  not  carry  and  deliver  the  said 
goods  to  the  plaintiff,  whereby  a greaJ  part  of  the  said 
goods  was  lost ; and  the  count  closed  with  the  following 
averment : “ And  the  plaintiff  avers  that  the  non-delivery 
of  the  said  goods  arose  from  the  negligence  and  omissions 
of  the  defendants  and  their  servants,  within  the  meaning 
of  the  Dominion  Acts,  passed  in  the  31st  and  34th  years 
of  Her  Majesty’s  reign,  chaptered  68  and  43  respectively. 

The  learned  Judge  expressed  his  opinion  that  this 
amendment  did  not  remove  the  objection;  and  it  was  then 
agreed  that  he  should  enter  such  a verdict  as  appeared  to 
him  proper,  subject  to  the  opinion  of  the  Court  upon  the 
whole  matter  as  a jury. 

The  learned  Judge  was  of  opinion  that  the  plaintiff 
could  not  recover,  and  entered  a nonsuit. 

In  Michaelmas  term  Harrison,  Q.  C.,  obtained  a rule 
nisi  to  set  aside  the  nonsuit  and  to  enter  a verdict  for  the 
plaintiff  for  $394,  the  value  of  166  bundles. 

In  the  same  term  McMichael,  Q.  C.,  shewed  cause.  The 
verdict  is  perfectly  right,  and  should  not  be  disturbed.  The 
evidence  shewed  that  the  iron  was  brought  to  the  place  of 
destination,  and  there  detached  from  the  train,  and  notice 
of  its  being  there  given  to  the  plaintiff;  and  this  is  all  that 
the  defendants  are  required  to  do.  There  is  no  obligation 
upon  them  to  warehouse  it.  The  evidence,  moreover,  shews 
that  the  iron  was  placed  where  it  was  at  the  express  re- 
quest of  the  plaintiff,  and  solely  for  his  use  and  convenience. 

Harrison  Q.  C.,  and  Bartram  contra.  The  delivery  of 
the  proper  amount  to  the  defendants  is  proved,  and  it  rests 
with  them  to  shew  that  this  amount  was  carried  to 
London  and  there  delivered  to  the  plaintiff.  The  defendants 
should  have  checked  the  goods  on  their  arrival  at  London, 
and  have  seen  how  much  they  were  discharging,  as  they 
alone  had  the  opportunity  of  doing  so,  and,  therefore,  as 
they  did  not  do  so,  and  there  appears  to  be  a deficiency, 
the  presumption  is,  that  the  loss  occurred  during  the 
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carriage.  Hall  v.  Grand  Trunk  E.  W.  Co.,  34  U.  C.  E.  517, 
is  expressly  in  point,  and  shews  that  the  defendants 
are  liable.  However,  under  the  special  condition,  even  if 
the  goods  were  safely  carried  to  London,  the  defendants  by 
not  warehousing  them  are  liable.  By  the  conditions  the 
goods,  on  arrival  at  their  destination,  must  he  placed  in 
their  warehouse,  and,  if  they  have  none  there,  at  some 
other  warehouse.  Griffiths  v.  Lee,  1 C.  & P.  110,  shews 
that  where  any  loss  occurs  the  onus  is  upon  the  defendants 
to  shew  that  they  have  complied  with  conditions,  and,  as 
they  have  not  done  so  here,  they  are  liable. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

Mr.  Harrison’s  sole  contention  was,  that  evidence  should 
have  been  given  by  the  defendants  to  shew  that  all  the 
iron  did  in  fact  arrive  in  London. 

Upon  no  principle  can  the  plaintiff,  in  our  judgment,  be 
now  heard  to  raise  the  objection,  not  only  because  the 
point  was  not  raised  at  Nisi  Prius,  but  because  of  the 
whole  course  of  dealing  between  the  plaintiff  and  the 
defendants,  in  respect  of  the  iron,  as  proved  by  the  plaintiff 
himself. 

At  the  trial  the  plaintiff’s  contention  was,  that  in  virtue 
of  the  terms  endorsed  upon  the  receipts  produced,  and  upon 
the  advice  notes,  the  defendants  were  liable  to  him  as 
warehousemen ; and  in  order  to  assert  this  claim,  the 
plaintiff  himself  was  called  to  prove  that  the  defendants 
had  given  him  the  nine  several  advice  notes,  produced  by 
him  in  evidence,  informing  the  plaintiff  of  the  arrival  of 
the  iron  in  London ; and  he  gave  evidence  that  the  quan- 
tities, so  announced  as  having  arrived  in  London,  corres- 
ponded with  the  quantities  acknowledged  by  the  receipts 
to  have  been  delivered  to  the  defendants  at  Montreal. 

The  plaintiff  thus,  for  his  own  purposes,  established  as 
against  the  defendants  that  all  the  iron  had  arrived  in 
London,  in  the  hope  of  making  them  liable  for  the  whole 
as  warehousemen. 

When  it  was  objected  that  after  notice  of  the  arrival  of 
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the  iron  so  proved  the  plaintiff  could  not  recover  under  the 
first  count,  the  defendants’  liability  as  carriers  being  at  an 
end,  the  plaintiff’s  counsel,  instead  of  meeting  that  objec- 
tion with  the  point  now  raised,  submitted  to  the  conten- 
tion, and  obtained  leave  to  amend,  and  by  his  amended 
count,  in  order  to  deprive  the  defendants  of  the  benefit  of 
the  terms  and  conditions  upon  which  the  iron  was  carried, 
averred  that  the  loss,  of  which  the  plaintiff  complained, 
was  occasioned  by  the  negligence  and  omissions  of  the 
defendants  and  their  servants  within  the  meaning  of  the 
statutes  in  that  behalf. 

Then  as  to  the  dealings  of  the  plaintiff  with  respect  to 
the  iron.  He  admits  having  received  nine  several  advice 
notes  of  the  arrival  of  the  iron  in  parcels  at  London,  such 
nine  advice  notes  comprehending  the  whole  quantity 
delivered  to  the  defendants  to  be  carried.  These  several 
advice  notes  informed  the  plaintiff  that  he  was  required  to 
send  for  the  iron  mentioned  in  them  respectively,  without 
delay,  and  that  thenceforth  the  iron  would  be  at  his  risk 
and  expense.  On  the  advice  notes  was  also  endorsed  the 
fifth  condition. 

The  plaintiff  says  that  he  saw  the  iron  after  its  arrival,  but 
he  did  not  take  it  away.  He  was,  during  all  the  time 
that  the  iron  was  on  the  defendants’  premises,  ticket-clerk 
of  the  defendants  at  their  London  station.  He  had  then, 
it  may  be  said,  daily  opportunities  of  seeing  the  iron,  and, 
if  he  had  pleased,  of  counting  the  bundles,  to  see  that  they 
were  correct.  Although  repeatedly  requested  to  take  away 
the  iron,  he  did  not  do  so  ; but  the  iron,  with  his  know- 
ledge and  consent,  and  to  suit  his  convenience  wholly,  was 
placed  in  a rather  open  and  exposed  place,  certainly,  but  in 
a place  in  which,  by  an  arrangement  between  the  plaintiff 
and  the  defendants  which  had  continued  for  many  years, 
iron  had  always  been  placed  for  the  plaintiff,  free  of  all 
charge,  and  for  his  convenience.  The  plaintiff,  from  time 
to  time,  sends  for  and  takes  away  parcels  of  this  iron,  and, 
as  appears  by  his  own  evidence,  in  such  a manner  that,  if 
the  iron  was  there  at  the  defendants’  risk,  mistakes,  inju- 
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rious  to  them,  might  easily,  and  the  plaintiff  admits  did  in 
fact  occur,  with  respect  to  the  72  bundles,  which,  at  one 
time  the  plaintiff  swore  that  he  had  not,  but  afterwards, 
discovered  that  he  had,  received. 

Now,  the  defendants  had  no  obligation  imposed  upon 
them  as  carriers  to  put  the  iron  where  they  did,  or  to 
keep  it  on  their  premises  for  the  plaintiff  at  all,  either  free 
of  charge  or  otherwise,  nor  to  deliver  it  in  parcels  as  it 
might  suit  the  plaintiff’s  convenience  to  call  for  it. 

The  proper  construction,  in  our  opinion,  to  put  upon  all 
these  acts  and  dealings  is,  that  the  iron,  immediately  upon 
its  being  taken  from  off  the  cars  and  placed  where  it  was 
placed  for  the  plaintiff’s  convenience,  was  constructively,  if 
not  actually,  delivered  to  the  plaintiff,  so  as  to  relieve  the 
defendants  from  all  further  liability  as  carriers.  The 
plaintiff' had  then  every  reasonable  opportunity  of  satisfy- 
ing himself,  and  that  was  the  time,  when  he  was  assuming 
all  risk  as  to  the  iron,  that  he  should  have  satisfied  himself 
whether  or  not  all  the  iron  had  arrived ; and  the  presump- 
tion ought  to  be  that  he  did  then  satisfy  himself  that  it  had. 

In  Shepherd  v.  Bristol  and  Exeter  R.  W.  Co.,  L.  R.  3 Ex. 
189,  Martin,  B.,  who  was  of  opinion,  contrary  to  the  opin- 
ion of  the  majority  of  the  Court,  that  in  that  case  the  lia- 
bility of  the  defendants  as  carriers  had  not  ceased,  approves 
of,  as  founded  upon  reason,  justice,  and  good  sense,  the  rule 
laid  down  in  Redfield  on  Railways,  4th  ed.,  vol.  iv.,  p.  67, 
on  “ The  Termination  of  the  Carriers’  Responsibility,” 
namely,  “ that  the  responsibility  of  the  carrier,  as  such,  does 
not  terminate,  until  the  owner  or  consignee,  by  watchful- 
ness, had,  or  might  have  had,  an  opportunity  to  remove  his 
property.” 

Applying  this  rule  to  the  present  case,  there  can  be  no 
doubt  that  the  defendants’  liability,  as  carriers,  ceased 
when,  after  the  delivery  of  the  advice  notes  to  the  plaintiff, 
the  iron,  to  suit  his  convenience,  was  piled  where  it  was. 

The  particulars  to  which  I have  adverted  distinguish 
this  case  from  that  of  Hall  v.  Grand  Trunk  R.  W.  Co.,  34 
U.  C.  R.  517. 

75 — VOL.  XXIV  C.P. 
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Upon  every  principle  of  justice  and  common  sense,  it 
appears  to  us  that  the  nonsuit  recorded  should  not  he 
interfered  with. 

The  rule  will  therefore  be  discharged. 

Rule  discharged. 


Danard  v.  The  Corporation  of  the  Township  of 
Chatham. 

Watercourses  and  streams — Clearing  out — Liability  of  municipal  corpora- 
tions— C.  S.  U.  C.,  ch.  54,  sec.  277 — Construction  of. 

In  1859  the  defendants,  assuming  to  act  under  the  Municipal  Act  of  1858, 
C.  S.  U.  C.,  ch.  54,  sec.  277,  passed  a by-law  requiring  persons  to  clear 
out  all  obstructions  in  streams  across  their  lots ; and  providing  that  the 
Council,  in  their  discretion,  might  do  the  work  and  levy  the  cost  thereof 
by  special  rate  on  the  lands  ; and  imposing  penalties,  &c  The  defen- 
dants cleared  a stream  on  and  above  the  plaintiff’s  land,  and  assessed  him 
as  a non-resident  for  $75,  the  amount  expended  on  his  lot,  which  he  paid. 
They  did  not,  however,  clear  the  stream  on  the  lot  below,  nor  compel 
the  occupant  to  do  so,  whereby  in  times  of  freshet  increased  quantities 
of  water  were  brought  down  and  dammed  back  on  plaintiff’s  land,  in- 
juring his  crops,  instead  of  lying,  as  before,  in  the  woods  above  and 
gradually  evaporating  and  passing  away,  without  doing  him  any  injury. 
Held,  that  no  action  would  lie  against  defendants,  either  for  not  clearing 
out  the  stream  themselves,  or  for  not  compelling  the  owners  to  do  so; 
and,  therefore,  that  they  were  not  liable  to  the  plaintiff  for  the  damage 
sustained  by  him. 

Appeal  from  the  County  Court  of  the  County  of  Kent. 
Declaration.  First  count : that  the  plaintiff  was  the 
owner  of  lot  No.  9,  through  which  a creek  flowed  ; that  the 
defendants  levied  from  the  plaintiff  and  other  owners  of 
land  through  which  the  creek  flowed,  certain  rates  and 
taxes  to  clear  out  and  remove  brushwood  and  other  ob- 
structions from  the  creek,  whereby  it  became  the  defen- 
dants’ duty  to  remove  the  timber,  brushwood,  and  obstruc- 
tions from  the  said  creek,  but  neglecting  their  duty  the 
defendants  did  not  do  so,  but  wrongfully  permitted  the 
same  to  remain,  whereby  the  plaintiff  lost  the  use  of  a 
portion  of  his  land,  and  the.  waters  which  would  have 
flowed  down  the  creek  were  thereby  obstructed  and  over- 
flowed the  plaintiff’s  land. 
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Second  count : setting  out  the  ownership  and  the  levying 
of  the  tax,  as  in  the  first  count ; and  that  the  defendants 
caused  the  brushwood  and  obstructions  to  be  removed  from 
the  creek  across  the  lands  adjoining  and  above  the  plaintiff’s 
land,  whereby  the  waters  from  above  the  plaintiff’s  land 
were  brought  down  upon  the  plaintiff’s  land;  and  alleging 
that  the  defendants  neglecting  their  duty,  did  not  remove 
the  brushwood,  timber,  and  obstructions  from  said  creek 
through  the  plaintiff’s  land,  and  the  lands  below  the  plain- 
tiff’s land,  and  wrongfully  permitted  the  said  obstructions 
to  remain  therein,  whereby  the  waters  so  brought  into  the 
plaintiff’s  land  were  obstructed  and  prevented  from  flow- 
ing down  said  creek,  and  the  plaintiff’s  land  was  thereby 
overflowed,  &c. 

Pleas.  1.  Not  guilty.  2.  Traversing  the  duty  alleged. 
3.  It  is  unnecessary  to  set  out  this  plea  as  it  was  abandoned 
by  the  defendants. 

At  the  trial  it  appeared  that  the  defendants  passed  a 
by-law  in  1859,  professing  to  be  under  the  Municipal  Act 
of  1858,  requiring  persons  to  clear  out  all  obstructions  to 
streams  and  watercourses  across  their  lots ; and  as  to 
unoccupied  lands,  to  enable  the  council  to  have  the  work 
done  ‘ and  levy  the  costs  by  special  rate ; and  imposing 
penalties,  &c.  The  by-law  also  declared  that  the  council 
might  use  their  discretion  in  granting  sufficient  time  to 
owners  or  occupants  to  clear  out  the  streams,  &c , provided 
the  given  time  should  not  exceed  two  years ; half  the 
channel  to  be  cleared  the  first  year,  and  the  other  half  the 
last  year. 

It  appeared  that  the  plaintiff,  as  owner  of  lot  No.  9,. 
being  non-resident,  had  been  assessed  at  $75,  which  he 
had  paid  in  December,  1869.  No.  10  was  above  him,  and 
No.  8 below  him  on  the  stream.  The  defendants  let  out 
to  certain  persons  the  clearing  of  the  stream  across  No.  9, 
for  $74,  and  paid  for  it.  No.  8 was  occupied,  and  they  left 
that  for  the  occupant  to  do,  which  he  never  did,  although 
the  defendants  warned  him  to  do  so.  The  defendants  also 
cleared  out  the  stream  on  No.  10. 
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It  was  shewn  that  there  was  a beaver  dam  in  the 
stream  on  No.  8,  and  the  clearing  of  the  creek  above 
No.  9,  brought  more  water  down  on  No.  9;  hut  if  the 
stream  had  been  cleared  below  No.  9,  the  water  would  have 
run  off. 

A witness  swore  that  there  would  be  no  use  in  the  plain- 
tiff clearing  out  the  creek  on  his  lot,  No.  9,  if  it  was  not 
cleared  below. 

The  owner  of  No.  7,  still  lower  down,  said  he  had  cleared 
the  creek  on  that  lot,  pursuant  to  the  by-law.  So  were  lots 
Nos.  6 and  5,  and  other  lots  above  the  plaintiff  and  also 
below  were  cleared  out. 

The  jury  found,  in  answer  to  question  put  to  them  : 

1.  That  the  defendants  did  bring  down  water  on  No.  9, 
which  they  did  not  take  off 

2.  That  the  plaintiff  tlid  not  contribute  to  his  own 
damage  by  not  keeping  the  creek  clear. 

3.  That  the  work  for  which  the  $75  was  taken  was  done. 

4.  That  the  stream  was  not  cleared  by  the  resident  on 
No.  8,  according  to  the  by-law. 

And  they  found  a verdict  for  the  plaintiff  for  $75,  the 
amount  of  the  assessment,  and  $50  for  damages  sustained, 
in  all,  $125. 

In  the  following  term  the  defendants  obtained  a rule  nisi 
to  enter  a nonsuit,  which  after  argument  was  discharged. 
The  learned  Judge  in  his  judgment  stated  that  owing 
to  the  clearing  of  the  creek  east,  or  above  the  plaintiff’s 
farm,  and  not  clearing  it  on  the  west,  or  below,  the 
water  was  brought  down  in  larger  quantities  in  times  of 
freshet,  and  dammed  back  on  his  crops,  whereas  before  the 
work  was  undertaken  the  water  lay  in  the  woods  in  points 
above,  and  gradually  evaporated  or  passed  away,  without 
doing  him  any  injury.  That  the  municipality  by  not  pur- 
suing the  proper  plans  for  clearing  the  whole  length  of  the 
creek,  and  providing  an  outlet  for  the  water  so  that  no 
damage  should  occur  to  individuals,  had  rendered  them- 
selves liable  for  the  loss  sustained;  and  that  the  jury  had 
acted  intelligently  in  assessing  the  damages. 

From  this  judgment  the  defendants  appealed. 
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McMichael,  Q.C.,  for  the  appeal.  The  corporation  clearly 
cannot  be  held  liable,  and  therefore  there  should  have  been 
a verdict  for  the  defendants.  The  defendants  can  be  put 
in  no  worse  position  than  the  owners  themselves  of  the 
land,  and  it  cannot  be  held  that  the  owners  would  be 
wrongdoers  for  clearing  up  the  river  by  removing  fallen 
timber  from  it,  and  thereby  causing  the  stream  to  flow  in  its 
natural  channel,  and  preventing  the  water  lying  on  the 
adjoining  lands,  for  they  have  the  right  to  cultivate  all  their 
lands,  so  long  as  they  do  not  interfere  with  the  natural 
flow  of  the  stream,  although  damage  may  ensue  to  the 
lands  below ; and  it  is  not  even  alleged  here  that  the  act 
was  done  negligently. 

Robinson , Q.C.,  contra.  The  judgment  [of  the  learned 
Judge  in  the  Court  below  is  right.  The  corporation  were 
not  compelled  to  clear  the  stream,  and  no  one  could  main- 
tain an  action  against  them  for  not  doing  so;  but  they 
voluntarily  undertook  the  work,  passed  a by-law,  and 
levied  a rate  for  that  purpose.  Having  done  this,  they 
were  bound  so  to  perform  the  work  as  not  unnecessarily  to 
injure  the  property  of  the  plaintiff*  or  others,  and  having 
commenced  the  work  they  should  have  carried  it  out. 
They  were  not  at  liberty  to  bring  down  the  water  in  in- 
creased quantities  and  volume  upon  his  land,  and  there 
leave  it:  Rowe  v.  Corporation  of  Rochester,  29  U.  C.  R.  590- 
Farrell  v.  Mayor,  &c.,  of  London,  12  U.  C.  R.  343  ; Reeves 
v.  Corporation  of  Toronto,  21  U.  C.  R.  157;  Brown  v. 
Municipal  Council  of  Sarnia,  11  U.  C.  R.  87.  The 
declaration  alleges  that  the  defendants  acted  wrongfully, 
which  is  sufficient,  as  it  is  not  necessary  to  allege  that  it 
was  done  negligently : Brine  v.  Great  Western  R.  W.  Co.y 
2 B.  & S.  402. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

No  question  was  raised  as  to  the  validity  of  the  by-law, 
or  as  to  the  power  of  the  corporation  to  assess  as  they  did. 
We  therefore  do  not  discuss  it;  but  assume,  as  the  parties 
seem  to  have  done,  that  it  was  legal. 
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It  is  not  easy  to  see  how  an  action  lies  on  the  first 
count.  It  amounts  to  this,  that  having  levied  a special 
assessment  for  clearing  out  the  creek,  and  having  omitted 
to  do  so,  an  action  lies. 

It  is  not  shewn  that  that  any  particular  damage  was 
suffered  by  the  plaintiff  from  not  clearing  out  the  creek 
across  his  land,  but  that  the  omission  was  general ; that, 
in  short,  after  the  council  had  levied  the  money  for  a 
special  improvement,  they  did  nothing.  The  whole  claim 
is  for  a non-feazance. 

It  is  not  suggested  that  any  statute  requires  them  to  do 
the  work,  or  makes  them  responsible  for  omitting  to  do  it, 
nor  is  it  alleged  that  an  unreasonable  time  has  elapsed,  &c. 

I cannot  see  how  the  mere  levying  of  the  rate  for  the 
removal  of  a nuisance  does  by  itself  create  a cause  of 
action  for  injuries  caused  b}^  the  continuance  of  the 
unabated  nuisance.  There  may  in  such  cases  be  a remedy 
by  mandamus,  which  we  do  not  now  decide;  or,  if  a corpora- 
tion expressly  decline  to  do  the  work,  for  which  the  rate  is 
■expressly  imposed,  there  may  possibly  be  some  remedy  as 
to  the  money. 

It  is  merely  as  to  the  general  rights  of  the  parties  that 
it  is  necessary  to  notice  the  first  count,  as  the  evidence  did 
not  in  any  way  support  it. 

The  evidence  on  both  sides  was  very  clear  that  any 
injury  done  to  the  plaintiff’s  lot  No.  9,  was  caused  by  the 
omission  to  clear  out  the  stream  across  the  lands  below. 
A beaver  dam  on  No.  .8  was  spoken  of  as  causing  an 
obstruction. 

Then  the  case  may  be  viewed  in  two  aspects : 1.  The 
clearing  the  stream  above  the  plaintiff’s  lot  brought  down 
more  water  on  it.  2.  The  non-clearing  of  the  stream 
below,  prevented  the  due  escape  of  such  waters. 

There  is  no  pretence  for  saying  that  the  expenditure  of 
the  amount  assessed  in  clearing  the  stream  across  the  plain- 
tiff’s lot,  did  him  any  injury;  nor  is  there  any  evidence, 
whatever,  that  any  work  done  above  the  plaintiff’s  was 
done  negligently  or  unskilfully. 
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It  is  difficult  to  separate  the  action  of  the  municipality, 
from  a like  action  taken  by  the  respective  owners  of  lands 
over  which  a natural  stream  flows. 

We  cannot  hold,  I think,  that  a proprietor  of  lands  can 
be  a wrongdoer  in  removing  casual  obstructions,  such  as 
fallen  timber,  drift  wood,  &c.,  from  such  a stream,  simply 
allowing  it  to  follow  its  natural  channel,  and  not  to  lie  in 
ponds  or  patches  of  water  on  his  own  low  lying  land 
adjoining  its  banks.  He  has  the  right  to  clear  and  culti- 
vate all  his  own  land  ; and  so  long  as  he  does  not  alter  or 
interfere  with  the  natural  flow  of  the  stream,  I do  not  see 
how  he  can  be  liable  for  the  consequences  of  his  merely 
removing  the  casual  and  accidental  obstructions  to  that 
natural  flow.  I am  looking  at  such  removal  as  effected  in 
the  ordinary  way,  without  negligence  or  want  of  due  care. 
Then,  if  the  removal  of  these  obstructions,  and  the  preven- 
tion of  the  casual  overflow  of  the  stream  on  the  defendants’ 
lands  adjoining  the  banks,  cause  the  water  in  time  of 
freshet  to  run  more  quickly  or  in  increased  volume  below 
the  land,  I do  not  understand  how  the  owner  of  the  land 
below  can  claim  any  right  against  the  owner  above  to  leave 
the  drift  wood,  &c.,  in  the  stream,  and  to  allow  it  to  evapo- 
rate gradually  in  ponds,  &c.  Such  a doctrine  seems  at 
variance  with  the  rights  of  owners  to  clear  and  use  their 
lands  with  profit,  or  bring  their  farms  into  a good  state  of 
husbandry.  Or,  in  other  words,  the  lot  above  becomes  in 
this  respect  the  servient  tenement  to  that  below.  There 
was  no  attempt  whatever  at  the  trial  to  assert,  much  less 
to  prove,  any  prescriptive  right.  The  real  injury  to  the 
plaintiff  is  caused  by  the  omission  of  the  owners  below  to 
do  as  other  owners  were  doing  in  clearing  out  the  stream. 

It  is  urged,  however,  and  was  considered  apparently  by 
the  learned  Judge  below,  that  the  defendants  had,  as  it 
were,  undertaken  the  general  duty  of  clearing  out  the 
stream,  and  that  their  partial  performance  of  that  duty 
caused  the  injury  to  the  plaintiff. 

The  defendants  professed  by  their  by-law  to  make  all 
persons  clear  out  the  stream  across  their  lots;  and,  especially. 
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in  the  case  of  non-residents,  but  including  lands  occupied, 
they  assumed  the  right  to  get  the  work  done,  and  to  defray 
the  cost  by  special  assessment  on  the  lands.  The  by-law 
also  declared  that  the  council  might  use  their  discretion  in 
granting  sufficient  time  bo  owners  or  occupants  to  clear  out 
the  stream,  provided  the  time  given  should  not  exceed  two 
years;  half  the  channel  to  be  cleared  the  first  year,  and  the 
other  half  the  last  year.  The  evidence  shewed  that  the 
owner  of  No.  8,  next  below  the  plaintiff,  was  warned  by 
the  defendants  to  clear  out  the  stream  on  his  lot,  but  would 
not  do  so. 

But  whether  the  by-law  be  or  be  not  within  the  powers 
of  the  defendants,  I cannot  understand  how  the  plaintiff 
can  acquire  any  higher  or  larger  right,  as  against  them,  for 
removing  or  compelling  the  removal  of  casual  obstructions 
in  the  stream  above  the  plaintiff’s  land,  then  the  latter  could 
have  against  the  owners  of  the  lands  had  they  thought 
proper  to  exercise  what,  I think,  was  their  clear  right. 

The  general  views  expressed  here  as  to  the  clearing  out 
of  streams,  are  confined  to  casual  obstructions,  such  as,  drift 
wood,  fallen  timber,  &c.,  not  to  the  removal  of  rocks  or 
bars,  or  the  deepening  of  natural  channels,  &c. 

We  are  not  called  on  to  discuss  whether  the  plaintiff 
has  any  remedy  by  action  against  the  owner  of  No.  8,  below 
him. 

It  is  sufficient  for  us  to  decide  that  the  corporation  have 
not  incurred  the  liability  sought  to  be  fastened  on  them, 
by  an  apparently  honest  effort  on  their  part  to  have  this 
creek  cleared  out. 

To  hold  them  liable  would,  we  fear,  be  a great  blow  to 
the  progress  of  improvement,  and  a discouragement  to  all 
municipal  efforts  to  have  streams  like  these  properly  cleared. 

We  should  feel  veiy  clear  as  to  the  right  of  the  corpora- 
tion to  force  the  owner  of  No.  8 to  do  this  work,  or  to  do 
it  themselves,  before  we  could  give  way  to  the  plaintiff’s 
argument,  that  the  omission  gives  him  a cause  of  action 
against  them. 

We  must  not  be  understood  as  holding  that  no  such 
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power  exists,  or  that  its  clear  existence  would  render  them 
liable  to  this  action. 

The  clause  in  the  Consol.  Stat.  U.  C.  ch.  54,  sec.  277,  con- 
tinued down  to  the  last  Municipal  Act  (See  sec.  402  of  the 
Act  of  1873)  gave  the  power  to  pass  by-laws,  for  prevent- 
ing the  obstruction  of  streams,  creeks,  &c.,  by  trees,  brush- 
wood, timber,  or  other  materials,  and  for  clearing  away  and 
removing  such  obstructions,  or  otherwise,  and  for  levying 
the  amount  in  the  same  manner  as  taxes  are  levied,  and  for 
imposing  penalties  on  parties  causing  such  obstructions. 

This  provision  seems  to  point  at  obstructions  actually 
caused  by  parties,  rather  than  at  the  ordinary  accumulation 
of  drift  wood,  &c. 

As  to  the  damages  in  this  case,  it  is  hard  to  see  how  the 
$75  levied  from  the  plaintiff  should  properly  form  part  of 
the  claim,  as  the  defendants  spent  it  all  in  clearing  the 
stream  on  his  lot,  and  no  injury  whatever  was  found  to 
have  resulted  to  him  therefrom. 

The  whole  ground  of  action  is,  that  they  did  not  either 
clear  out  the  stream  below  him  themselves,  or  force  some 
other  parties  to  do  it. 

We  think  the  rule  in  Court  below  for  a nonsuit,  should 
be  made  absolute. 

Appeal  allowed. 


76 — vol.  xxiv  c.p. 
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Matheson  v.  Kelly. 


Tender — Evidence  of, , or  dispensation  with — Illegal  distress — Damages. 


In  order  to  constitute  a legal  tender,  the  money  must  either  be  produced 
and  shewn  to  the  creditor,  or  its  production  expressly  or  impliedly 
dispensed  with. 

"Where,  therefore,  to  prove  a tender  of  a quarter’s  rent,  for  which  the 
defendant  had  distrained,  the  evidence  shewed  that  the  tenant,  after 
refusing  to  pay  some  charges  and  costs  which  the  landlord  claimed  in 
addition  to  the  rent,  said  to  the  landlord,  il  Here  is  the  rent,” — which  he 
had,  and  told  the  landlord  he  had,  in  his  right  hand  in  a desk, — but  did 
not  produce  it  or  shew  it  to  the  landlord,  who  said  nothing  and  left  the 
premises  : Held,  that  there  was  no  evidence  of  a tender,  or  of  a dispen- 
sation with  a tender. 

Per  Gwynne,  J. — To  divest  a landlord  of  his  right  to  distrain,  a strict  legal 
tender  must  be  shewn. 

"Where  a tenant,  to  relieve  his  goods  from  an  illegal  distress,  pays  the  amount 
of  the  distress  and  recovers  his  goods  : Sembfe , that  in  an  action  of 
trespass  for  the  wrongful  seizure,  he  is  not  entitled  to  recover  as  damages 
at  least  the  value  of  the  goods. 

This  was  an  action  of  trespass  to  goods,  by  a tenant 
against  his  landlord. 

The  cause  was  tried  before  Hagarty,  C.J.C.P.,  and  a jury, 
at  Toronto,  at  the  Spring  Assizes  of  1874. 

The  case  was  based  upon  a tender  of  the  quarter’s  rent 
having  been  duly  made,  before  distress.  The  tender  was 
denied. 

No  goods  were  removed,  the  tenant  having  paid  the 
bailiff  the  rent  and  costs,  amounting  to  $78,  after  the 
bailiff  had  been  some  time,  under  an  hour,  in  possession. 

The  plaintiff’s  account  of  the  tender  was  to  the  effect  that 
the  defendant,  (the  landlord),  came  into  his  shop,  and  they 
spoke  of  the  rent,  and  about  some  costs  claimed  by  the 
Corporation.  “ I refused  to  pay  that.  I said,  Here  is  the 
rent.  I had  it  in  my  right  hand  in  the  desk.  The 
defendant  could  not  see  it.  I said  I had  it  there,  and  told 
him  so.  He  made  no  answer,  but  left  the  place.”  Again, 
“ The  defendant  came,  and  explained  the  62c.  I said,  I’ll 
never  pay  the  watering  charges,  nor  the  costs ; but  here’s 
your  money.  The  money  was  in  the  desk,  just  at  my 
hand.  He  said  nothing  about  that.  He  demanded  the 
rent,  or  about  the  rent.  When  I said,  I shall  never  pay 
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the  other  things,  he  at  once  turned  his  back,  and  left  the 
shop,  saying  nothing.” 

The  plaintiff*  ’s  son  said,  “ The  defendant  came,  and  began 
explaining  the  charges.  My  father  said,  ‘ Your  rent  is  here; 
but  I won’t  pay  these  charges.’  When  he  said  this,  the 
defendant  went  away.  I can’t  say  if  he  said  anything  or 
not.  The  money  still  remained  in  the  desk.” 

The  defendant  said  that  the  plaintiff  never  offered  him 
any  money,  but  said  he  would  go  and  ask  his  lawyers  if 
he  was  to  pay  him ; so  he  went  out. 

There  was  also  evidence  given  of  alleged  prior  tenders  to 
the  defendant’s  bookkeeper  or  manager,  and  to  his  brother; 
but  there  was  no  evidence  of  any  authority  on  their  part 
to  receive  the  money. 

On  behalf  of  the  defendant  it  was  objected  that  there 
was  no  evidence  of  a tender  or  waiver  of  a tender. 

It  was  agreed  that  it  should  be  left  to  the  Court  to  say  on 
the  evidence, — drawing  inferences  of  fact — if  there  was  a 
tender,  or  a waiver  or  dispensing  with  a tender  of  the  rent 
before  distress  : the  jury  to  assess  the  damages. 

On  the  part  of  the  plaintiff*,  it  was  contended  that  as 
the  defendant,  after  tender,  was  a trespasser,  the  damages 
should  at  the  least  amount  to  the  sum  paid  by  plaintiff  to 
get  his  goods  out  of  distress,  allowing  nothing  for  the  rent 
paid. 

The  learned  Chief  Justice  refused  to  rule  in  favor  of  the 
plaintiff,  but  reserved  leave  to  him  to  move  to  increase  the 
verdict,  in  case  the  jury  should  find  a less  sum  than  the 
amount  paid,  and  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  such  amount. 

The  jury  found  for  the  plaintiff*  with  $40  damages. 

In  Easter  term,  E.  Crombie  obtained  a rule  nisi  to  enter 
a nonsuit,  and  McKenzie , Q.C.,  obtained  a cross  rule  to  in- 
crease his  verdict,  pursuant  to  the  leave  reserved. 

In  this  term  McKenzie,  Q.C.,  shewed  cause  to  the 
defendant’s  rule,  and  supported  the  plaintiff’s.  There 
was  clearly  evidence  of  a tender.  The  evidence  shews 
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that  the  plaintiff  had  the  money  ready  in  his  hand  to  pay 
the  rent,  and  offered  to  do  so,  but  defendant  refused  to 
accept  it,  without  the  plaintiff  also  paying  some  costs,  and 
the  rate  for  street  watering.  At  all  events,  there  was  a 
dispensation  with  a tender,  as  the  defendant’s  conduct  was 
such  as  to  amount  to  an  announcement  that  no  tender  was 
necessary,  as  the  amount  would  not  be  received : Harding 
v.  Davies,  2 C.  & P.  78  ; Ex  parte  DanJcs,  re  Farley,  22  L. 
J.  N.  S.  Bank  736  ; Douglas  v.  Patrick,  3 T.  R.  683  ; Wil- 
mott  v.  Smith,  1 M.  & M . 238  ; Barrett  v.  Deere,  1 M.  & M. 
200  ; Woodfall,  L.  & T.,  10th  ed.,  377,  770,  790.  Then  as 
to  damages,  the  defendant  having  distrained  after  tender, 
the  distress  was  illegal,  and  the  defendant  wTas  a trespasser 
ab  initio,  and  the  plaintiff  is  entitled  to  recover  the  value 
of  the  goods  distrained,  wdthout  deducting  the  amount  paid 
for  the  rent,  and  therefore  to  increase  his  verdict  by  that 
amount : Attack  v.  Bramwell,  3 B.  & S.  520 ; Branscomb 
v.  Bridges,  1 B.  & C.  145 ; Keen  v.  Priest,  4 H.  & N.  236 ; 
Gillardv.  Brittan,  8 M.  & W.  575  ; Chandler  v.  Doulton, 
3 H.  & C.  553 ; Piggott  v.  Birtles,  1 M.  & W.  441  ; Nargeit 
v.  Nias,  1 E.  & E.  439 ; Ellis  v.  Taylor,  8 M.  k W.  415 ; 
Hope  v.  White,  22  C.  P.  5. 

E.  Crombie,  contra.  There  was  no  evidence  of  tender. 
The  defendant  denies  that  there  ever  was  one,  and  what 
took  place,  according  to  the  plaintiff’s  own  evidence, 
does  not  amount  to  a tender.  In  order  to  constitute  a ten- 
der, the  person  making  the  tender  must  not  011I3'  have  the 
money  with  him,  but  must  produce-it,  and  shew  it  to  the 
party  to  whom  he  tenders  it ; and  this  was  not  done 
here.  All  the  evidence  here  shews  is,  that  the  plain- 
tiff had  the  money  in  his  hand  in  the  desk,  but  it  was 
never  produced  or  shewn  to  the  defendant.  There  was  also 
no  dispensation  with  a tender.  To  dispense  with  a tender 
there  must  be  some  announcement  made  that  there  is  no 
use  in  tendering  the  amount,  as  it  will  not  be  received;  and 
simply  walking  away,  as  was  done  here,  does  not  amount 
to  such  an  anouncement,  or  constitute  a dispensation  : 
Finch  v.  Brook,  1 Bing.  N.  C.  253 ; Leatherdale  v.  Sweeps- 
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tone , 3 C.  & P.  342;  Bowen  v.  Owen,  11  Q.  B.  130;  Field 
v.  Newport,  Abergavenny  and  Hereford  B.  TV.  Go.,  3 H. 
& N.  409 ; Scarfe  v.  Morgan,  4 M.  & W.  298.  As  to 
damages,  the  plaintiff*  cannot  recover  the  amount  of  the 
rent,  and  the  cases  referred  to  by  the  other  side  do  not 
apply  here,  for  in  these  cases  the  goods  were  sold,  while 
here,  the  plaintiff*  got  his  back 

Hagarty,  C.  J. — Besides  the  question  of  tender,  there 
was  a good  deal  of  discussion  as  to  the  measure  of  dam- 
ages. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to 
decide  any  question,  except  as  to  the  tender. 

We  are,  however,  of  opinion  that  the  case  was  properly 
left  to  the  jury,  and  that  their  finding  disposed  of  any 
objection  as  to  the  measure  of  damages. 

It  was  not  like  a case  where,  on  an  illegal  distress,  the 
tenant  is  tortiously  deprived  of  his  goods,  and  of  course 
the  measure  of  damages  would  be  at  least  the  value  of  the 
goods,  irrespective  of  the  rent  being  thereby  paid  or  not. 

In  Ex  parte  Danks,  re  Farley,  22  L.  J.  N.  S.  Bank.  73, 
Knight  Bruce,  L.  J.,  says  at  page  75  : “ The  rule  of  law,  as 
I collect  from  all  the  authorities,  is  this,  that  to  constitute 
a legal  tender  the  money  must  be  there,  and  must  be  pro- 
duced and  seen,  but  with  this  exception,  that  the  party  to 
whom  a tender  is  made  may  by  his  conduct  relieve  the 
debtor  from  the  necessity  of  producing  it,  by  saying  that 
it  need  not  be  produced,  for  he  will  not  take  the  money 
if  it  be." 

Lord  Cranworth,  says  : “ A tender  to  be  strictly  legal, 
requires  that  the  money  tendered  should  be  actually  pro- 
duced, unless  the  production  of  it  is  either  expressly  or 
impliedly  dispensed  with  by  the  creditor." 

Leatherdale  v.  Sweepstone,  3 C.  & P.  342,  seems  the 
nearest  to  this  in  its  facts.  The  defendant  offered  to  pay 
the  plaintiff  the  amount  of  his  demand,  and  put  his  hand  in 
his  pocket,  but  before  he  could  take  it  out  (the  money)  the 
plaintiff  left  the  room,  and  the  money  was  therefore  not 
produced  till  the  plaintiff*  had  gone. 
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Lord  Tenterden,  at  page  343,  says  : “ This  is  no  tender, 
the  plaintiff  got  away  before  any  tender  could  be  made. 

I am  always  sorry  to  see  a plea  of  tender  on  the  record, 
because  I know  from  experience  that  it  is  so  very  seldom 
made  out.” 

In  Selwyn’s  N.  P.,  vol.  i,  13th  ed.,  187,  it  is  said  : “ There 
must  be  either  an  actual  offer  of  the  money  produced,  or 
the  production  of  it  must  be  dispensed  with  by  the  express 
declaration  or  equivalent  act  of  the  creditor.” 

Roscoe’s  N.  P.  Evidence,  1 3th  ed.,  674,  is  to  the  same  effect. 

Birks  v.  Trippet,  1 Win.  Saund.  (ed.  1871)  33,  at  p.  42, 
note  h,  is  to  the  same  effect. 

The  only  recent  cases  in  our  Courts  that  I have  seen  are 
Lockridge  v.  Lacey,  30  U.  C.  R.  400,  and  Llado  v.  Morgan, 
23  C.  P.  517.  Neither  of  them  bear  on  this  point  as  to  tender. 

We  cannot,  on  the  authorities,  hold  this  to  be  a suffi- 
cient tender.  There  is  no  evidence  whatever  of  the 
waiver  or  dispensation  of  an  actual  and  formal  tender  or 
offer  of  the  money.  It  was  not,  in  fact,  shewn  to  the 
defendant,  or  actually  offered  to  him,  and  he  neither  said 
or  did  anything  whatever,  but  simply  left  the  shop. 

We  fully  discussed  the  question  of  dispensing  with  or 
waiving  the  necessity  of  actual  tender  in  Llado  v.  Morgan. 

The  tendency  of  modern  decisions  is  rather  to  relax  the 
strictness  required  in  making  a tender,  but  we  do  not  feel- 
warranted  in  upholding  this  proceeding  as  sufficient  in  the 
present  state  of  the  authorities. 

As  the  plaintiff  fails  to  prove  a tender,  the  distress  was 
legal,  and  the  action  wholly  fails. 

We  need  not  discuss  the  alleged  prior  tender  either  to 
the  book-keeper,  or  manager  of  the  hotel,  or  the  defend- 
ant’s brother.  There  is  a complete  absence  of  proof  of  any 
authority,  on  either  of  their  parts,  to  receive  the  money, 
even  if  legally  tendered  to  them. 

Gwynne,  J. — Although  the  conduct  of  the  defendant, 
under  the  circumstances  appearing,  seems  certainly,  I 
think,  to  have  been  harsh,  in  levying  under  a distress  war- 
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rant  for  his  rent,  I must  say  that  I do  not  think  that  there 
was  any  such  evidence  of  a tender  before  distress  levied  as 
deprived  him  of  his  strict  legal  right. 

The  only  occasion  to  which  I think  we  can  look  for  any 
evidence  in  the  nature  of  the  tender  which  is  pleaded  in 
the  fourth  count  of  the  declaration,  is  the  occasion  when 
the  defendant  himself  and  the  plaintiff  met  upon  the  9th 
day  of  July,  1873.  The  defendant’s  account  of  what  took 
place  upon  that  occasion  is  very  different  from  that  given 
by  the  plaintiff;  but  taking  the  plaintiff’s  own  account,  I 
do  not  think  it  sufficient  to  establish  a legal  tender.  It 

O 

appears  that,  besides  the  claim  for  rent,  which  was  the 
sum  of  $78,  the  defendant  had  previously  asserted  another 
claim,  amounting  to  $13.62,  for  water  rate,  for  watering  the 
street,  which  he  wished  to  get  the  plaintiff  to  pay ; and  on 
this  same  9th  July  the  defendant’s  brother  had  seen  the 
plaintiff  upon  the  subject.  Upon  that  occasion  the  defendant’s 
brother,  as  the  plaintiff  himsfelf  testifies,  said  that  the  62c. 
was  for  some  costs  which  he,  (defendant’s  brother),  could  not 
explain.  The  plaintiff  then  says  that  he  offered  to  pay  the 
$78  for  the  rent,  but  that  the  defendant’s  brother  said,  “Wait 
till  I see  the  defendant  before  I accept  it,  and  he  went 
away.”  “ Afterwards,  between  two  and  three  o’clock  the 
same  day, the  defendant  came  to  the  plaintiff’s,  and  explained 
that  the  62c.  was  for  costs  assessed  by  the  Corporation  for 
water.  Plaintiff  says  : “ I refused  to  pay  that.  I said,  here 
is  the  rent.  I had  it  in  my  right  hand  in  the  desk.  He 
could  not  see  it.  I said  I had  it  there,  and  told  him  so. 
He  made  no  answer,  but  left  the  place.” 

Now,  the  whole  evidence  of  tender  upon  which  the 
plaintiff  can  rest  consists  in  what  took  place  on  this  occa- 
sion, which  the  plaintiff  thus  describes  himself. 

To  constitute  a legal  tender  the  money  must  not  only  be 
present,  but  it  must  be  produced,  and  seen,  with  this  excep- 
tion, that  the  party  to  whom  the  tender  is  made,  may, 
by  his  conduct,  relieve  the  debtor  from  the  necessity  of 
producing  it  “ by  saying  that  it  need  not  be  produced,  for 
that  he  will  not  take  the  money  if  it  be Ex  parte 
Banks,  re  Farley,  22  L.  J.  N.  S.  Bank.  75. 
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In  re  Oivners  of  theNonvay  v.  Ashburner,  3 Moore,  P.  C.  N. 
S.  245,  at  p.  266,  it  is  said  that  claiming  a larger  sum  than  is 
due  will  not  dispense  with  the  necessity  of  a tender,  unless 
the  demand  of  the  larger  sum  was  so  made  that  it 
amounted  to  an  announcement  by  the  creditor  that  it 
was  useless  to  tender  any  smaller  sum,  for  that  if  tendered 
it  would  be  refused. 

In  such  case,  it  is  said,  that  would  amount  to  a dispen- 
sation with  any  tender,  generally  speaking. 

Now,  in  the  first  place,  it  is  to  be  observed,  that  upon 
the  occasion  referred  to,  the  defendant  was  making  no 
demand  of  any  sum  in  particular  at  all ; at  least  we  have 
no  evidence  whatever  that  he  was.  The  conversation 
opened,  as  appears,  by  an  explanation  of  the  sum  of  62cts. 
And  the  plaintiff  does  not  allege  that  he  himself  did  more 
than  say  that  he  had  the  rent  in  his  desk,  but  he  does 
not  say — although  that  is,  perhaps,  what  he  intended  to 
imply — that  he  offered  then  to  pay  it  to  the  plaintiff.  But 
what  is  most  material  is,  that  he  does  not  pretend  that 
the  defendant  said  anything  which  could  amount  to  an 
announcement  that  there  was  no  necessity  for  his  produc- 
ing the  amount,  for  that  he  would  not  take  it. 

It  appears  to  me  that  the  case  of  a landlord  having  a 
claim  for  rent,  although  he  may  have  another  claim 
which  he  is  demanding  payment  of  also,  is  not  precisely 
similar  to  the  case  of  a person  making  a demand  for  a 
larger  sum,  as  a debt,  than  he  was  entitled  to  demand, 
and  the  debtor  offering  to  pay,  without  producing,  a 
smaller  sum,  which  was  all  that  was  in  fact  due ; in  such 
a case  the  tender  will  not  be  good  without  production 
of  the  money  in  sight  of  the  creditor,  unless  the  latter 
announces  something  to  the  effect  that  it  will  be  unneces- 
sary to  produce  the  smaller  sum,  for  that  he  will  not  accept 
it.  But  in  the  case  before  us  the  plaintiff*  assumes  the 
onus  of  establishing  that  he  has  divested  the  landlord  of 
his  vested  right  to  distrain  for  his  rent.  I am  inclined  to 
think  he  can  only  do  that  by  proving  a strict  legal  tender. 
The  landlord  had  a claim  certain  for  rent;  it  was  not  neces- 
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sary  for  him  to  demand  it  at  all,  nor  was  there  any  dispute  as 
to  its  amount.  He  had  also,  or  claimed  to  have,  a demand 
for  another  sum,  an  ordinary  debt  or  demand  for  which 
he  could  not  distrain.  Assume  that  he  does  go  to  demand 
his  rent,  which  he  need  not  do,  and  at  the  same  time  makes 
a demand  for  the  amount  which  is  wholly  unconnected 
with  the  rent,  and  for  which  he  could  not  distrain ; that 
does  not  appear  to  me  to  be  at  all  the  case  of  a person 
making  a demand  of  a larger  sum  than  is  due.  Nor  can 
the  tenant,  who  undoubtedly  owes  the  rent,  so  treat  it.  The 
demand  in  such  a case  is  two-fold,  namely,  for  the  rent,  for 
which  he  has  a right  to  distrain,  and  for  the  debt  for  which 
he  has  no  such  right.  In  order  to  divest  his  landlord  of 
his  acquired  right  to  distrain  for  his  rent  in  arrear,  it 
appears  to  me  that  he  should  make  a strict  legal  tender  of 
that  amount ; it  is  not  as  in  reply  to  a demand  made  upon 
him  that  his  acts  are  to  be  viewed.  The  initiation  must 
be  taken  by  him;  namely,  by  production  of  the  money, 
and  tender  of  it  to  his  landlord,  who  cannot  otherwise  be 
divested  of  his  legal  right  then  already  acquired.  At  any 
rate,  he  cannot  be  divested  of  his  right  by  saying  nothing 
when  informed  by  the  tenant  that  he  has  the  rent  in  his 
desk,  and  by  walking  away  before  any  money  was  pro- 
duced to  or  seen  by  him.  To  entitle  the  plaintiff  to  bring 
this  action,  he  should,  in  my  opinion,  have  followed  the 
landlord  with  the  rent,  and  tendered  it  to  him  in  strict 
form. 

There  is  another  point  which  appears  to  call  for  a few 
words  of  observation ; it  relates  to  the  rule  moved  on  behalf 
of  the  plaintiff.  The  plaintiff’s  counsel  asserted  a right 
to  recover  in  the  action  without  the  plaintiff  being  tout 
temps  prist , to  pay  the  rent  after  the  alleged  tender, 
although  such  readiness  has  to  be  pleaded  in  a plea  of  tender. 
Had  he  been  so  ready  the  distress  need  never  have  been 
made,  for  payment  to  the  bailiff  before  distress  levied 
would  have  been  good ; but  the  point  of  the  plaintiff’s  rule 
is,  that  having  waited  until  the  bailiff  had  levied  before 
he  paid  the  rent,  payment  then  to  him  is  not  to  be  consid- 
77 — VOL.  XXIY  C.P. 
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ered  as  payment  of  rent  at  all,  but  as  money  wrongfully 
extorted  to  relieve  his  goods  wrongfully  seized  after  ten- 
der, although  the  plaintiff,  after  the  alleged  tender,  until 
seizure,  was  not  ready  or  willing  to  pay  the  rent. 

The  defendant’s  harshness  in  signing  the  distress  war- 
rant seems  to  me  to  have  made  the  plaintiff  anxious  to 
make  a cause  of  action,  by  suffering  the  distress  to  be 
made,  by  not  paying  the  rent,  which  he  professes  to  have 
been  willing  to  pay. 

The  defendant’s  rule  will  be  made  absolute,  and  the 
plaintiff ’s  discharged. 

Galt,  J.  concurred. 

Rules  accordingly. 


McAdie  v.  Sills. 

Agreement — Parol  evidence  to  explain — “ Lumber .” 

In  an  action  on  the  following  agreement:  “ Due  W.  M.  $100,  payable  in 
lumber,”  &c.  : Held,  that  “ lumber”  being  the  general  term  used  for 
different  kinds  of  lumber,  parol  evidence  was  admissible  to  shew  what 
kind  of  lumber  the  parties  intended,  namely,  “ culls  and  joists.” 

The  first  count  of  the  declaration  was  on  an  agreement 
to  pay  $100  in  lumber. 

The  common  counts  also  were  added. 

The  cause  was  tried  before  Hagarty,  C.  J.,  C.  P.,  and  a 
jury,  at  Belleville,  at  the  Fall  Assizes  of  1874. 

At  the  trial  the  agreement,  which  was  in  the  following 
terms,  was  put  in  : 

“Due  William  McAdie,  $100,  payable  in  lumber,  on 
demand,  at  the  Stinson  Mill.” 

The  contest  between  the  parties  arose  as  to  the  construc- 
tion to  be  placed  upon  the  word  “ lumber’ — the  plaintiff 
contending  that  it  must  mean  at  least  common  lumber, 
which  he  was  willing  to  accept ; the  defendant,  on  the 
other  hand,  asserting  that,  at  the  time  when  the  due  bill 
was  drawn,  it  was  understood  and  agreed  that  the  term 
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“ lumber  ” was  to  be  limited  in  its  operation  to  “ culls  and 
joists.” 

The  learned  Chief  Justice  received  parol  evidence  to 
explain  the  sense  in  which  the  contracting  parties  used  the 
term  “ lumber/’  and  thus  left  the  case  to  the  jury,  reserving 
leave  to  the  plaintiff  to  move  to  enter  a verdict  for  him,  in 
case  the  Court  should  be  of  opinion  that  this  evidence  was. 
improperly  received. 

The  jury  found  a verdict  for  the  defendant. 

In  Michaelmas  Term,  McKenzie , Q.  C.,  obtained  a rule 
nisi  on  the  leave  reserved. 

In  this  term,  no  one  appearing  to  shew  cause,  McKenzie , 
Q.C.,  supported  the  rule.  The  evidence  to  shew  what  kind 
of  lumber  was  meant  was  clearly  inadmissible.  The 
writing  says  lumber that  means  merchantable  lumber,  and 
parol  evidence  is  not  admissible  to  shew  that  the  defendant 
intended  “ culls”  “ joists.”  Consol.  Stat.  C.  ch.  46,  sec. 
26,  shews  that  lumber  means  merchantable  lumber,  and 
that  “culls”  are  what  is  rejected  as  not  coming  up  to  the 
description  of  lumber,  and  are  termed  “ rejected  ” or  “ culls.” 
Smith  v.  Jeffreyes,  15  M.  & W.  561,  is  in  point,  and  shews 
that  the  evidence  was  inadmissible.  See  also  Goss  v.  Lord 
Nugent,  5 B.  & Ad.  58. 

Galt,  J. — The  learned  counsel  relied  strongly  on  the  Act 
respecting  the  cutting  and  measuring  of  lumber,  Consol. 
Stat.,  ch.  46,  because,  in  the  26th  section,  a distinction  is 
drawn  between  different  descriptions  of  deals ; for  the  pro- 
viso has  no  reference  to  any  other  description  of  lumber. 

The  Act  itself,  however,  is  very  different,  and  appears 
from  the  first  clause  to  treat  all  descriptions  of  wood  form- 
ing an  article  of  commerce,  not  including  fire  wood,  as 
lumber.  The  words  are  : “ The  Governor  may  appoint  a 
fit  person,  well  skilled  and  practically  acquainted  with  the 
lumber  trade  of  the  Province,  to  be  the  Supervisor  of 
Cullers,  who  shall  supervise  and  control  the  culling, 
measuring,  and  examination  of  every  description  of  lumber 
in  the  manner  hereinafter  prescribed.” 
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It  is,  therefore,  plain  that  the  term  “ lumber  ” is  a word 
signifying  a variety  of  articles;  and  the  question  is,  whether 
a Court  is  at  liberty  to  receive  parol  evidence,  not  to  vary, 
but  to  explain  a written  agreement. 

There  is  no  doubt  that  the  ambiguity  in  this  case  is 
latent,  and  not  patent;  and  it  has  always  been  held  that  in 
such  a case  parol  evidence  is  admissible.  Under  the  term 
“lumber”  all  descriptions  of  wood  are  included — such,  for 
example,  as  oak,  pine,  hemlock,  walnut,  and  a variety  of 
others.  It  must  therefore  of  necessity  be  competent  for 
the  parties  to  shew  what  particular  description  of  lumber 
was  intended. 

But  it  was  argued  by  Mr.  McKenzie  that  the  term 
“ culls  ” cannot  be  applied  to  any  description  of  lumber,  for 
the  reason  that  the  26th  sec.  of  ch.  46,  above  referred  to, 
after  enumerating  deals,  proceeds  as  follows : Merchantable 
shall  be  marked  I ; second  quality  shall  be  marked  II; 
third  quality,  (if  made),  shall  be  marked  III ; rejected,  or 
culls,  shall  be  marked  X. 

It  appears  to  me  that  this  argument  tells  against  the 
plaintiff,  for  the  reason  that  the  article  rejected  does  not 
cease  to  be  lumber,  but,  being  of  an  inferior  quality,  it  is  to 
be  marked  as  such. 

The  term  “culls,”  as  defined  by  Webster,  is:  “Refuse 
timber  from  which  the  best  part  has  been  culled  out.” 

It  seems,  therefore,  that  under  the  general  phrase  “lum- 
ber,” culls  must  be  included. 

It  might  be  open  to  another  question,  if  merchantable  or 

any  other  particular  description  of  lumber  had  been  used : 

for  in  such  case  it  might  well  be  argued  that  culls  could  in 
© © 

no  sense  be  said  to  fall  within  such  a definition. 

There  is  another  point  which  must  not  be  overlooked : 
namely,  the  defendant  swore  that  under  this  due  bill  joists 
as  well  as  culls  were  intended,  and  the  jury  by  their 
verdict  found  that  this  was  the  case  ; and  unquestionably 
joists  must  be  considered  as  lumber. 

The  case  of  Smith  v.  Jeffreyes,  15  M.  & W.  561, 
was  relied  on  by  the  plaintiff  as  in  his  favor ; but 
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it  appears  to  me  that  the  decision  in  that  case  will 
not  apply.  The  agreement  there  was,  “ I hereby  agree 
to  sell  to  Mr.  Smith”  &c.  “ sixty  tons  of  ware  pota- 
toes,” &c.  At  the  trial  it  was  shewn  that  there  were  two 
kinds  of  ware  potatoes,  and  the  plaintiff  offered  evidence, 
which  was  objected  to  but  received,  that  he  had  in  fact 
contracted  for  the  purchase  of  the  best  quality  of  a par- 
ticular kind,  namely,  Regent’s  wares,  whereas  those  which 
the  defendant  had  offered  to  deliver  were  wares  of  a 
different,  and,  as  the  plaintiff  alleged,  an  inferior  kind, 
namely,  kidney  wares.  The  plaintiff*  had  a verdict,  which 
the  Court  set  aside,  as  they  considered  the  evidence  inad- 
missible, on  the  express  ground  that  it  went  to  vary  and 
limit  the  written  contract  between  the  parties. 

Now  in  the  case  before  us,  assuming,  as  I do,  that  culls 
and  joists  are  lumber,  the  plaintiff  by  his  claim  to  receive 
a particular  description  of  lumber,  is  attempting  to  put  a 
limited  construction  on  the  written  agreement,  and  in  effect 
doing  by  his  act  what  the  Court  held  the  plaintiff*  in  Smith 
v.  Jeffrey es  could  not  do  by  evidence. 

As  to  the  law  bearing  on  the  subject  of  the  admissibility 
of  evidence  in  cases  like  the  present,  the  cases  are  summed 
up  in  the  case  of  McCarthy  v.  Vine,  22  C.  P.  458. 

We  are  of  opinion  that  in  this  case,  in  place  of  discharg- 
ing the  rule,  which  might  place  the  plaintiff  in  a difficulty 
in  enforcing  his  claim  against  the  defendant,  we  should 
direct  a nonsuit,  if  the  plaintiff  so  desire. 

* 

Hag  arty,  C.  J. — The  rule  is  laid  down  thus  in  Taylor 
on  Ev.,  6th  ed.,  vol.  ii.,  sec.  1082  : “ Extrinsic  evidence  of 
every  material  fact,  which  will  enable  the  Court  to  ascertain 
the  nature  and  qualities  of  the  subject  matter  of  the  instru- 
ment, or,  in  other  words,  to  identify  the  persons  and  things 
to  which  the  instrument  refers,  must  of  necessity  be 
received.”  And  see  the  cases  there  cited. 

In  Macdonald  v.  Longbottom,  1 E.  & E.  977,  Lord  Camp- 
bell says,  at  page  982 : “ When  there  is  a contract  for  the  sale 
of  a specific  subject  matter,  oral  evidence  may  be  received, 
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for  the  purpose  of  shewing  what  that  subject  matter  was,  of 
any  fact  within  the  knowledge  of  the  parties  before  and  at 
the  time  of  the  contract.” 

Erie,  J.  says,  at  page  986  : "Oral  evidence  is,  undoubtedly, 
admissible  to  identify  the  subject  matter  of  the  contract.” 

In  the  same  case,  in  Error,  ib.  987 , Williams,  J.,  says  : 
“ That  evidence  does  not  vary  the  written  contract,  hut 
only  identifies  the  subject  matter  to  which  it  refers.” 

Byles,  J.,  says,  at  page  989:  The  "evidence,  to  be  admis- 
sible, must  not  vary,  but  apply,  the  contract.” 

Nevjell  v.  Radford,  L.  R.  3 C.  P.  54,  is  also  very  clear  on 
this  point. 

On  the  trial,  it  was  plain,  I think,  that  “ culls  ” and 
"joists”  came  under  the  general  term  "lumber.” 

It  was  proved,  I think,  very  satisfactorily,  and  so  found 
by  the  jury,  that  the  defendant’s  account  of  the  bargain  was 
true  • so  that  the  matter  amounts  to  this,  “ I will  pay  you 
in  lumber.” 

Evidence  may,  I think,  be  admitted,  that  this  general 
term  " lumber  ” may  be  fixed  and  identified  as  the  kind  of 
lumber  which  defendant  had  on  hand. 

Gwynne,  J. — Upon  the  authority  of  all  the  cases,  which 
which  are  collected  in  McCarthy  v.  Vine,  22  C.  P.  458,  the 
evidence  was,  in  my  opinion,  admissible. 

Indeed,  in  the  view  I take  of  the  contract,  the  evidence 
need  not  have  been  offered,  for  delivery  by  the  defendant 
of  anything  coming  within  the  description  of  the  general 
term  lumber,  to  the  value  of  $100.00,  would  have  been  a 
fulfilment  of  his  contract ; and  "culls”  and  "joists,”  although 
the  former  is  an  inferior  description  of  lumber,  do  come 
within  the  term  " lumber.” 

What  the  plaintiff  asks  us  to  do  is  indeed,  in  substance, 
to  construe  the  contract  so  that  he  shall  have  only  the  best 
description  of  lumber ; and  the  case  which  the  learned 
counsel  for  the  plaintiff  relied  upon  shews  that  he  could 
not  have  called  evidence  to  establish  that  this  was  the 
intention  of  the  parties. 

Rule  accordingly. 
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Easement — Evidence — Stove-pipe  passing  through  adjoining  house. 

The  owner  of  a house  subdivided  it,  and  let  the  north  part  to  one  G.  This 
consisted  of  two  rooms,  a front  and  back  room,  the  front  room  having  a 
chimney,  but  not  the  latter.  G.  had  a stove  in  the  back  room,  and  the 
only  way  he  could  use  it  was  by  passing  a stovepipe  through  a hole  in 
the  partition  between  his  and  the  south  part,  and  thence  into  the  chimney 
in  that  part.  The  owner  subsequently  leased  the  south  part  to  defendant, 
who  at  the  time  he  became  tenant  was  aware  of  the  existence  of  the 
stovepipe.  G.  afterwards  assigned  to  the  plaintiff,  and  on  leaving  took 
down  the  pipe.  The  plaintiff,  on  coming  in,  put  up  a pipe  of  his  own, 
with  the  consent  of,  or,  at  least,  without  any  objection  by  defendant. 
The  defendant  having  afterwards  taken  down  the  pipe  and  stopped  up 
the  hole  : 

Held , that  he  was  a wrong-doer  in  so  doing,  for  that  he  only  held  the 
south  part  subject  to  the  user  or  easement  of  the  plaintiff  of  the  stove- 
pipe and  hole. 

The  declaration  contained  three  counts. 

The  first  count  was  in  trespass, alleging  that  the  defendant 
took  the  plaintiff’s  goods,  that  is  to  say,  a certain  stovepipe 
of  the  plaintiff,  then  being  in  use  by  the  plaintiff,  for  the 
purpose  of  carrying  the  smoke  from  the  stove  of  the  plain- 
tiff to  the  chimney  wherein  the  smoke  escaped  to  the  open 
nir,  and  severed,  cut,  and  damaged  the  same,  and  by  such 
injuries  done  thereto  rendered  it  unfit  for  use;  and  the 
smoke  from  the  stove  of  the  plaintiff,  instead  of  passing 
through  the  said  stovepipe  to  the  said  chimney,  escaped 
from  the  said  pipe  and  filled  the  room  and  dwelling  of  the 
plaintiff  with  smoke,  and  rendered  it  uninhabitable,  &c. 

The  second  count  was  the  one  on  which  the  case  principally 
turned,  and  was  as  follows  : for  that  the  plaintiff  was  at  the 
said  time  when,  &c.,  lawfully  possessed  of  a store  and  dwell- 
ing house  in  the  city  of  Toronto,  on  Yonge  street,  and  the 
defendant  was  possessed  of  a certain  other  dwelling  house 
and  shop  adjacent  thereto  ; and  the  plaintiff  says  he  was  en- 
titled to  enjoy,  and  of  right  enjoyed,  the  rights  of  extension 
of  a certain  stovepipe  in  the  premises  of  the  plaintiff  in 
and  through  a portion  of  the  dwelling  house  and  shop  of 
the  defendant,  and  then  into  a certain  chimney  therein,  and 
that  the  smoke  from  the  fires  in  the  premises  of  the 
plaintiff  escaped  thereby ; yet  that  the  defendant,  mali- 
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ciously  intending  to  injure  the  plaintiff  in  that  behalf,  cut, 
broke,  and  destroyed  that  portion  of  the  said  stovepipe 
passing  in  and  through  the  said  shop  and  dwelling  house 
of  the  defendant,  and  thereby  prevented  the  smoke,  issuing 
from  the  premises  of  the  plaintiff,  from  passing  through  the 
said  stove-pipe,  and  thus  escaping  in  and  through  the  said 
stovepipe  and  through  the  said  chimney  ; and  the  plaintiff 
was  thereby  put  to  great  inconvenience  in  consequence  of 
the  said  escape  of  smoke  being  prevented,  &c. 

The  third  count  was  for  the  wrongful  erection  by  the 
defendant  of  a building  and  wall  in  so  improper  a manner 
that  large  quantities  of  snow,  which,  but  for  the  said 
building  and  wall  so  erected  by  the  defendant,  would  have 
fallen  at  a distance  from  the  premises  of  the  plaintiff,  were 
driven  together  and  collected  in  large  quantities  against 
the  wall  and  near  the  premises  of  the  plaintiff,  and  then 
melted  and  flowed  down  in  and  upon  the  premises  of  the 
plaintiff'  &c. 

To  this  declaration  the  defendant  pleaded  not  guilty; 
and  also  pleas  raising  the  question  as  to  the  right  of  the 
plaintiff  to  have  the  stovepipe  passing  through  the 
defendant’s  premises. 

The  cause  was  tried  before  Richards,  C.  J.,and  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1874. 

From  the  evidence  given  at  the  trial  it  appeared  that 
the  plaintiff  and  the  defendant  occupied  adjoining  prem- 
ises on  Yonge  street.  The  house  was  originally  one  tene- 
ment, but  the  landlord  had  divided  it  into  two  shops,  the 
division  being  made  by  a board  partition  of  inch  boards. 
In  this  partition  there  was  a stovepipe  hole. 

On  the  1st  of  January,  1869,  Jones,  the  landlord,  de- 
mised the  north  half  to  one  Gair  for  one  year,  describing 
the  premises  as  merely  “ that  house  and  premises,  situate,” 
&c. 

On  the  16th  June,  1869,  Gair  sold  the  good-will  and 
assigned  the  lease  to  the  plaintiff,  with  the  landlord’s 
assent  endorsed  thereon. 

On  the  same  day  Jones,  the  landlord,  demised  to  the 
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plaintiff  the  premises,  with  all  houses,  out-houses,  and 
appurtenances  thereto  belonging,  or  known  as  part  and 
parcel  thereof,  or  as  belonging  thereto,  with  the  use  of  a 
well  on  the  premises  immediately  to  the  south.  Habendum 
for  one  year,  with  the  right  to  continue  for  two  years  on 
giving  a notice. 

On  the  10th  of  February,  1872,  Jones  again  demised  to 
the  plaintiff,  with  the  same  words  as  to  appurtenances  and 
use  of  the  well.  Habendum  for  six  years. 

On  the  23rd  of  February,  1869,  Jones  demised  to  the 
defendant  for  one  year  from  the  date  thereof  the  house 
and  premises,  situate,  &c.,  “joining  the  landlord’s  premises 
on  the  south  and  twelve  feet  on  Yonge  street.”  Nothing 
was  said  as  to  appurtenances  ; and  the  defendant  agreed  to 
give  a right  of  way  through  said  yard  to  the  well  to  any 
party  living  in  the  next  house  north. 

The  north  half  of  the  building,  the  part  demised  to 
the  plaintiff,  consisted  of  two  rooms  on  the  ground  floor 
the  front  room  being  about  35  feet  in  length  and  the 
other  about  15.  In  the  front  room  there  was  a chimney, 
but  none  in  the  other. 

Gair  proved  that  at  the  time  he  became  tenant  there 
was  a stovepipe  hole  in  the  partition,  and  that  the  only  way 
in  which  he  could  use  the  stove  in  the  back  room  was  by 
passing  a pipe  through  the  partition. 

The  defendant  stated  that  at  the  time  he  went  to  look 
at  the  place  there  was  a pipe  running  from  Gair’s  place 
into  the  chimney  on  his  side : that  when  the  plaintiff  came 
in,  (June,  1869),  Gair  took  his  pipe  away;  and  that  the 
plaintiff  applied  to  him  to  allow  him  to  put  his  pipe  in, 
which  he  did. 

It  appeared  that  this  state  of  things  continued  from 
that  time,  June,  1869,  until  January,  1873,  when,  in  con- 
sequence of  disputes  between  these  parties,  arising  from 
other  causes,  the  defendant  removed  the  stovepipe  of  the 
plaintiff,  and  closed  the  stovepipe  hole  in  the  partition. 

The  landlord  stated  he  was  not  aware  there  was  any 
stovepipe  hole,  and  that  he  did  not  know  who  had  cut  it* 
or  by  what  authority. 

78 — vol.  xxiv  c.p. 
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The  premises  occupied  by  the  plaintiff  were  numbered 
265,  and  those  occupied  by  the  defendant  as  263. 

At  the  conclusion  of  the  trial  the  learned  Chief  Justice 
submitted  the  following  questions  to  the  jury  : — 

1.  As  a matter  of  fact  were  the  premises,  No.  265,  occu- 
pied before  the  defendant  leased  the  adjoining  building  as 
a separate  house  and  premises,  and  was  the  stovepipe,  pass- 
ing through  the  partition,  used  for  the  enjoyment  of  that 
building,  and  was  it  necessary  for  such  enjoyment,  and 
did  it  continue  to  be  so  used  and  enjoyed  up  to  the  time 
the  defendant  took  No.  263  ? Answer  : yes. 

2.  Did  the  defendant  know  the  pipe  was  so  enjoyed 
and  was  necessary  to  be  used  for  the  reasonable  enjoy- 
ment of  the  premises  ; and,  as  a matter  of  fact,  do  the  jury 
consider  that  the  defendant  took  the  premises  subject  to 
the  right  of  the  other  tenant  so  to  use  the  stovepipe,  and 
as  a matter  of  fact,  did  not  his  premises  extend  to  the  par- 
tition then  existing  between  the  two  houses  ? Answer  : yes. 

3.  Did  the  defendant  make  the  stove-pipe  hole  in  the 
rear  before  the  plaintiff  came  there  ? Answer  : yes.  And 
when  the  plaintiff  took  his  lease  did  it  cover  more  of  the 
yard  than  up  to  the  north  side  of  the  fence  that  now 
exists  dividing  the  yard  ? Answer : we  think  he  took  by 
the  fence  as  it  now  stands. 

4.  Did  the  defendant’s  shed  have  the  effect  of  collecting 
the  snow  and  throwing  it  against  the  plaintiff’s  premises ; 
or  was  the  snow,  which  collected  there,  what  would 
blow  in  without  any  fault  in  the  mode  of  the  defendant’s 
building  his  roof;  say,  suppose  he  had  built  his  house  and 
the  roof  had  dipped  the  other  way.  Answer : we  think 
the  construction  of  the  roof  had  the  effect  of  throwing  the 
snow  against  the  plaintiff’s  premises,  but  he  received  no 
injury  from  it. 

Upon  these  answers  being  made  a verdict  was  entered 
for  the  plaintiff,  damages  $150,  with  leave  to  the  defendant 
to  move  to  enter  a nonsuit,  and  to  reduce  the  verdict  as  to 
the  last  count  to  nominal  damages. 


CULVEKWELL  V.  LOCKINGTON. 


615 


In  Trinity  term  Rose  obtained  a rule  nisi  pursuant  to 
the  leave  reserved. 

In  Michaelmas  term  Hagel  shewed  cause.  The  defendant 
is  clearly  a trespasser  in  removing  the  stove-pipe  and  closing 
up  the  hole,  as  it  is  clearly  proved,  and  the  jury  have  so 
found,  that  when  he  took  the  south  part  of  the  house 
he  knew  that  the  stove-pipe  and  hole  were  there,  and  that 
they  were  being  used.  He  therefore  took,  subject  to  the 
plaintiff’s  easement.  The  case  of  Pyer  v.  Carter,  1 H.  & 
N.  916,  is  exactly  in  point.  There  it  was  held  that  when 
the  owner  of  two  or  more  adjoining  houses  sells  and 
conveys  one  of  them  to  a purchaser,  such  house  is  entitled 
to  the  benefit,  and  is  subject  to  the  burthen  of  all  existing 
drains  communicating  with  the  other  house,  without  any 
express  reservation  or  grant  for  that  purpose.  This  dearly 
shews  that  there  is  such  an  easement  in  the  plaintiff 
as  entitles  him  to  maintain  the  action.  In  a later  case, 
of  Suffield  v.  Brown,  4 DeG.  J.  & S.  183,  this  case 
was  questioned,  but  the  point  was  not  necessary  for  the 
decision  of  the  case,  and  Pyer  v.  Carter  has  been  approved 
of  and  followed,  and  Suffield  v.  Brown  dissented  from, 
in  all  the  subsequent  cases  : Watts  v.  Kelson,  L.  R.  6 
Ch.  App.  166;  Young  v.  Wilson,  21  Grant  144;  Gale 
on  Easements,  4th  ed.,  85-90.  The  fact  of  the  express 
reservation  of  the  right  to  use  the  well  may  be  set  up  to 
shew  that  there  is  no  implied  reservation  of  the  stovepipe  ; 
but,  as  laid  down  in  P olden  v.  Bastard  4 B.  & S.  258,  in  the 
case  of  a well,  there  must  be  an  express  reservation,  because 
there  is  no  continuous  easement,  the  right  of  way  to  go  and 
return  from  the  well  not  constituting  such  an  easement. 
As  to  damages,  there  is  no  objection  that  they  are 
excessive. 

Harrison,  Q.  C.,  contra.  There  is  no  easement  or  right 
of  user  in  the  plaintiff  which  would  entitle  him  to  recover. 
This  is  clearly  laid  down  in  Suffield  v.  Brown,  4 DeG.  J. 
& S.  180,  where  it  is  said,  that  unless  there  be  an  express 
reservation  of  such  right,  none  exists,  for  that  the  grantor 
cannot  derogate  from  his  own  grant,  and  Pyer  v.  Carter , 
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1 H.  & N.  916,  is  dissented  from.  And  in  Cvossley  & Sons,, 
Limited  v.  Lightovjler  L.  R.  2 Ch.  App.  478,  Lord  Chelms- 
ford refers  to  Suffield  v.  Brown,  and  approves  of  the  law  as 
there  laid  down.  The  fact  also  of  the  right  to  use  the  well 
being  expressly  reserved  would  shew  that  it  was  never  in- 
tended to  grant  the  right  to  use  the  stovepipe  : Bolden  v. 
Bastard,  4 B.  & S.  258 ; Drewellv.  Towler,  8 B.  & Ad.  735. 
The  cases,  however,  shew  that  the  user  must  be  of  necessity  or 
continuous,  and  it  clearly  is  not  so  here ; for  there  is  nothing 
to  prevent  the  plaintiff  from  building  a chimney  for  him- 
self ; and  it  is  admitted  that  when  Gair  left  he  took  down 
the  pipe  : Pearson  v.  Spencer,  1 B.  &.  S.  571 ; Dodd  v- 
Burchell,  1 H.  & C.  113;  Russell  v.  Harford,  L.  R.  2 Eq. 
507 ; Thomson  v.  Waterlow,  L.  R.  6.  Eq.  36 ; Langley  v. 
Hammond,  L.  R.  3 Ex.  161 ; Buttemvorth  v.  Crawford,  7 
Amer.  Rep.  352 ; Maynard  v.  Esher,  17  Pennsylvania  222  ; 
Johnson  v.  Jordan,  2 Metcalf  234 ; Edinburgh  Life  Ass. 
Co.  v.  Barnhart,  17  C.  B.  63. 

Hag  arty,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  point  to  be  decided  here  seems  to  me  one  almost 
wholly  of  fact,  and  it  does  not  seem  necessary  to  review  the 
numerous  authorities,  many  of  them  conflicting,  that  were 
cited.  When  the  defendant  took  the  south  tenement  as  a 
yearly  tenant,  we  have  no  formal  writing  to  guide  us  as 
to  the  extent  of  the  demise.  We  must  therefore  ascertain 
what  in  fact  he  did  take. 

When  he  entered  as  tenant,  the  stove  pipe  from  the 
north  tenement  was  there,  passing  through  the  partition  a 
short  way  through  the  south  tenement  into  the  chimney. 

The  defendant  must  have  seen  and  known  of  this  visible 
use  of  the  tenement  he  was  taking. 

After  a while,  Gair,  who  occupied  the  north,  removes 
the  pipe  on  leaving;  the  plaintiff  then  comes  in,  and  puts 
back  a pipe  of  his  own  there,  with  defendant’s  assent,  or, 
at  least,  without  any  objection. 

Then  I gather,  as  the  fair  result  of  the  evidence  and  the 
findings  of  thejury,  that  the  defendant  became  tenant  of 
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the  south  tenement,  subject  to  this  visible  easement,  appur- 
tenant to  or  used  with  the  north  tenement,  the  southern 
tenement  being  so  far  servient  to  the  northern. 

If  so,  he  was  a wrong-doer  in  his  interference  with  this 
easement,  and  the  verdict  is  right. 

The  defendant  did  not  in  fact,  as  he  contends,  become 
the  absolute  possessor  of  all  the  space  comprised  within 
the  four  walls  of  his  holding,  but  only  of  that,  subject  to 
the  passage  and  use  of  the  plaintiff’s  pipe. 

The  common  landlord  was  an  assenting  party  to  this 
user  of  the  partition  and  chimney,  prior  to  the  defendant’s 
occupation. 

I cannot  understand  how  it  can  be  insisted  that  the 
defendant  acquired  any  larger  interest  than  was  in  fact 
demised  to  him,  and  that  was  the  possession  of  the 
southern  tenement  subject  to  this  easement. 

It  is  clear  to  me,  that  if  the  owner  of  both  tenements 
himself  provide  means  for  the  smoke  of  the  fire-place  of 
one  to  pass  partly  through  the  other  into  a chimney,  such 
a proceeding  being  necessary  for  the  proper  enjoyment  of 
the  former,  and  then  demise  the  former  to  a tenant  in  the 
ordinary  way,  who  takes  it  with  that  visible  means  of 
carrying  away  the  smoke,  that  he  takes  it  with  the  ease- 
ment attached  or  appurtenant. 

If  this  stand  on  the  same  footing  as  a drain  running 
from  the  former  house  under  the  latter,  then,  according  to 
the  much  discussed  case  of  Pyer  v.  Carter,  1 H.  & N.  918, 
the  right  to  use  the  drain  would  pass  to  the  purchaser  of 
the  former  tenement,  without  any  express  reservation  or 
grant  ; and  when  a purchaser  afterwards  took  the  south 
tenement  he  took  it  subject  to  that  right. 

The  Court  say  : “We  think  it  was  the  defendant’s  own 
fault  that  he  did  not  ascertain  what  easements  the  owner 
of  the  adjoining  house  exercised  at  the  time  of  the  pur- 
chase.” 

Lord  Westbury  was  pleased  to  express  his  dissent  from 
this  case  in  Suffield  v.  Brown , 4 DeG.  J.  & S.  190,  but  such 
an  opinion  seems  unnecessary  for  the  determination  of  the 
ease  before  him. 
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And  in  Watts  v.  Kelson,  L.  R.  6 Ch.  App.  166,  the  Lord 
Justices  express  themselves  as  quite  satisfied  with  Pyer  v. 
Carter , as  being  “ good  sense  and  good  law,”  notwith- 
standing Suffield  v.  Brown.  This  was  in  1870. 

In  1867,  in  Crossley  & Sons,  Limited , v.  Lightowler,  L.  R. 
2 Ch.  App.  478,  Chelmsford,  C.,  approves  of  Lord  Westbury’s 
decision  in  Suffield  v.  Brown,  but  the  case  before  him  was 
widely  different  from  the  present. 

Lord  Justice  Mellish  says  in  1870,  in  Watts  v.  Kelson, 
that  most  of  the  Common  Lav/  Judges  have  not  approved 
of  Lord  Westbury’s  observations. 

He  cites  the  words  of  Erie,  C.  J.,  in  Bolden  v.  Bastard, 
in  error,  L.  R.  1 Q.  B.  156 : “ There  is  a distinction  between 
easements  such  as  a right  of  way  or  easements  used  from 
time  to  time,  and  easements  of  necessity  or  continuous 
easements.  The  cases  recognize  this  distinction,  and  it  is 
clear  law  that,  upon  a severance  of  tenements,  easements 
used  as  of  necessity,  or  in  their  nature  continuous,  will  pass 
by  implication  of  law  without  any  words  of  grant ; but 
with  regard  to  easements  which  are  used  from  time  to  time 
only,  they  do  not  pass,  unless  the  owner,  by  appropriate 
language,  shews  an  intention  that  they  should  pass.” 

This  is  the  general  law.  I think  the  facts  here  narrow 
the  case  down  to  the  mere  statement  that  the  occupant  of 
the  northern  house  was  allowed  by  the  owner  to  enjoy 
this  easement  over  the  southern  house,  while  still  in  the 
owner’s  control ; and  that  when  the  defendant  took  the 
southern  house  he  took  it  with  full  notice  of  such  ease- 
ment and  subject  thereto. 

In  this  view  the  verdict  for  the  plaintiff  should  stand  on 
the  second  count. 

As  to  the  claim  respecting  the  snow,  the  jury  found 
there  was  no  damage. 

Admitting  that  nominal  damages,  in  the  absence  of  actual 
damages,  may  properly  be  recovered  where  a right  is 
invaded,  there  is  no  reason  here  that  a recovery  should 
be  allowed.  The  defendant  was  merely  a yearly  tenant, 
and  we  do  not  see  how  any  question  as  to  right  can  arise. 
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Our  judgment  therefore  is.  that  the  verdict  stand  for 
$150  for  plaintiff  on  second  count,  and  for  the  defendant 
on  the  other  counts. 

Rule  accordingly. 


Parke  v.  Day. 

Insolvency — Discharge — Waiver  of  objections  thereto — Right  to  assign  when 

no  assets. 

Some  nine  years  after  defendant  had  obtained  his  discharge  in  insolvency, 
the  plaintiff,  a scheduled  creditor,  issued  a fi.  fa.  against  defendant’s 
goods  on  a judgment  recovered  before  the  discharge,  contending  that  the 
discharge  was  void,  because  defendant  had,  previous  to  his  assignment 
fraudulently  allowed  a judgment  to  be  recovered  against  him  and  his 
assets  taken  ; and,  also,  because,  his  assets  being  so  taken,  there 
was  nothing  at  the  time  of  the  assignment  on  which  it  could  operate. 
It  appeared,  however,  that  the  plaintiff  consented  to  the  assignment,  and 
did  not  appeal  from  the  order  of  discharge ; nor  did  he,  when  the  dis- 
charge was  being  granted,  raise  the  objection  of  no  assets. 

Held , that  the  fi.  fa.  goods  must  be  set  aside;  and  that  the  plaintiff’s  remedy, 
if  any,  was  by  action  on  the  judgment. 

Semble,  however,  that  the  plaintiff,  by  his  conduct  and  the  lapse  of  time, 
was  precluded. 

In  Hilary  term,  Delamere  obtained  a rule  nisi , on  behalf 
of  the  defendant,  to  set  aside  a writ  of  execution  against 
the  goods  of  the  defendant,  in  the  hands  of  the  Sheriff  of 
Frontenac,  on  the  ground  that  the  defendant  was*  duly  dis- 
charged under  the  Insolvent  Act  of  1864. 

It  appeared  that  in  November,  1864,  Calvin  W.  Day,  the 
younger,  being  a judgment  debtor  of  his  father,  Calvin  W. 
Day,  and  of  the  above  plaintiff,  these  persons  being  his  sole 
creditors, and  all  the  said  debtor’s  goods  having  been  seized 
and  sold  by  his  father,  under  his  execution,  in  October  of 
that  year,  without  satisfying,  as  was  said,  his  debt,  called  a 
meeting  of  his  creditors,  under  the  Insolvent  Act  ot 
1864.  These  creditors, — namely,  the  father  and  the  above 
plaintiff, — signed  a consent  to  the  appointment  Of  an  as- 
signee in  insolvency,  as  follows  : 

“ We,  the  creditors  of  Calvin  W.  Day,  the  younger, 
hereby  consent  to  the  appointment  of  Roderick  M.  Rose  as 
official  assignee  of  Calvin  W.  Day,  the  younger,  under  the 
Insolvent  Act  of  1864.” 

(Signed)  “Calvin  W.  Day.” 

(Signed)  “ Thos.  Parke.” 
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Thereupon  an  instrument,  purporting  to  be  an  assign- 
ment in  Insolvency,  under  the  Insolvent  Act  ot  1864,  dated 
the  10th  December,  1864,  was  executed  by  the  said  Calvin 
W.  Day,  the  younger,  to  Roderick  M.  Rose,  as  official 
assignee. 

A copy  of -a  paper,  purporting  to  be  a discharge  in  Insol- 
vency, signed  by  the  Judge  of  the  County  Court  of  the 
County  of  Frontenac,  and  purporting  to  discharge  the  said 
insolvent  from  all  liabilities,  was  filed  on  this  application. 
The  above  plaintiff  had,  notwithstanding,  lately  issued 
execution  upon  his  judgment  recovered  in  1864. 

The  plaintiff  filed  an  affidavit  of  the  assignee,  Mr.  Rose, 
who  swore  that  no  assets  of  any  kind  or  value  whatever 
were  assigned  by  the  said  insolvent  to  him,  or  received  by 
him  in  any  way:  that  on  the  18th  March,  1865,  he  exam- 
ined the  said  insolvent  upon  oath,  and  put  to  him  the  fol- 
lowing question  : “ Have  you  any  estate  for  the  benefit  of 
your  creditors  ?”  To  which  the  insolvent’s  answer  was, 
“ None  whatever  and  the  assignee  took  his  note  for  his 
charges  as  assignee. 

The  plaintiff  also  filed  his  own  affidavit,  in  which  he 
charged  that  the  insolvent  delayed  him  in  the  recovery  of 
his  judgment  by  pleading  thereto,  while  he  suffered  his 
father  to  recover  judgment  by  default  of  appearance ; and 
so  that  he,  on  purpose  to  defeat  the  plaintiff’s  claim,  enabled 
his  father  to  sweep  away  all  his  assets. 

The  plaintiff  proceeded  to  say,  that,  “ in  the  month  of 
November,  1864,  the  said  Calvin  W.  Day,  the  younger, 
called  a meeting  of  his  creditors,  namely,  his  father  and 
myself ; and  his  father  and  I named  Roderick  M.  Rose, 
Esquire,  as  the  assignee,  to  whom  the  assignment  should  be 
made,  under  the  Insolvent  Act  of  1864.” 

He  further  said  that  “ the  same  attorney-at-law  defended ; 
brought  his  father’s  action,  and  acted  for  the  said  Calvin 
W.  Day,  the  younger,  in  the  proceedings  in  Insolvency.” 

He  said  further,  “ I believed  then,  and  still  believe,  that 
the  object  of  the  said  Calvin  W.  Day,  the  younger, 
throughout  these  proceedings,  was  to  deprive  me  of  any 
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share  in  his  estate,  and  to  give  the  whole  of  his  property 
to  his  father  in  satisfaction  of  his  claim.  I was  at  that 
time  willing,  and  offered  to  take  pro  rata  with  his  father, 
the  said  sum  of  $660,  (namely,  a sum  realized  under  his 
father’s  execution),  and  discharge  the  said  Calvin  W.  Day 
the  younger ; but  his  attorney  would  not  pay  anything  at 
all  to  me.” 

He  further  added  : “The  said  Calvin  W.  Day,  the  younger, 
in  the  year  1866,  before  he  obtained  his  discharge,  repre- 
sented to  his  assignee  and  myself  that  he  had  no  assets 
whatever  to  divide  amongst  his  creditors,  that  no  debts  were 
owing  to  him,  and  that  he  had  no  estate,  real  or  personal, 
of  any  account,  at  the  time  of  the  assignment.” 

The  plaintiff*  also  filed  another  affidavit,  verifying 
a copy  of  the  examination  of  the  insolvent  at  the  time  of 
his  applying  for  his  discharge,  and  which  the  plaintiff* 
obtained  from  the  Judge  of  the  County  Court  of  the 
County  of  Frontenac,  in  the  month  of  April,  1866,  in 
which  month,  as  the  plaintiff  said,  the  examination  of  the 
insolvent  took  place,  although  the  discharge  appeared  to 
have  been  dated  in  error,  the  26th  February,  1866.  The 
plaintiff  said  that  his  own  evidence  was  at  the  same  time 
taken  also  by  the  Judge. 

In  this  term,  J.  R.  Roaf  shewed  cause.  The  defendant  can- 
not set  up  the  discharge  as  an  answer  to  the  plaintiff’s  claim 
for  the  discharge  was  invalid.  In  order  to  make  an 
effectual  assignment  the  insolvent  must  have  some  assets 
upon  which  the  assignment  can  operate.  This  was  laid 
down  in  an  unreported  case  of  Thomas  v.  Hall  (ci),  and  it 
is  proved  here  that  he  had  none.  The  assignment  is  also 
void  for  fraud.  It  is  shewn  that  the  plaintiff  and  the 
insolvent’s  father  were  the  only  creditors  of  the  insolvent, 
and  the  insolvent,  previous  to  the  assignment,  and  acting 
in  collusion  with  his  father,  allowed  his  father  to  obtain  a 
judgment  against  him,  and  sweep  away  all  the  assets. 


(a)  Since  reported  in  6 P.  R.  172. 
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The  cases  shew  that  an  assignment  made  under  these 
circumstances  is  void ; and  the  assignment,  therefore, 
being  void,  the  discharge  based  on  it  is  also  void  : Horn  v. 
Ion,  4 B.  & Ad.  78 ; Ex  parte  Harris,  9 L.  T.  N.  S.  239. 

Delamere,  contra.  The  plaintiff  cannot  now  question 
the  validity  of  the  discharge,  but  should  have  appealed 
from  the  order  of  the  Judge  granting  it.  The  grant- 
ing it  was  a matter  for  the  discretion  of  the  Judge,  and 
as  the  plaintiff  did  not  appeal  against  the  exercise  of  that 
discretion  he  is  now  estopped  from  doing  so,  and  the  dis- 
charge is  valid:  Re  Perry,  2 U.  C.  L.  J.  N.  S.  75;  Re 
Thomas,  15  Grant  196 ; Thompson  v.  Rutherford,  27 
U.  C.  R.  205 ; Re  Neumark,  6 L.  T.  N.  S.  675 ; Insolvent 
Act  1864,  sec.  7,  sec.  9,  sub-sec.  9 ; Insolvent  Act  1865, 
sec.  4. 

Gwynne,  J.,  delivered  the  judgment  of  the  Court. 

The  plaintiff  has  filed  the  examination  of  the  insol- 
vent, but  it  is  of  no  importance  further  than  to  shew 
that  the  plaintiff  was  resisting  the  insolvent’s  appli- 
cation for  his  discharge,  upon  the  ground  of  his 
having  allowed  his  father  to  obtain  judgment  against 
him,  while  he  was  delaying  the  plaintiff  in  the  recovery 
of  his ; and  the  examination  stated  that  there  were 
no  assets : that  at  the  time  of  his  examination  he  had 
no  property,  nor  did  any  one  owe  him  anything. 

The  plaintiff  rests  his  claim  to  be  allowed  to  proceed  to 
enforce  his  judgment  by  execution  now  upon  a renewal  of 
the  charge  that  the  whole  proceedings  of  the  insolvent  in 
the  insolvency  was  with  intent  to  benefit  the  father  to  the 
plaintiff’s  prejudice ; and  he  now  insists,  that  there  never 
having  been  any  assets  for  the  assignment  in  insolvency  to 
attach  upon,  the  assignment  and  discharge  are  void.  He 
rests  for  his  contention  upon  a judgment  of  mine  in 
Chambers,  in  Thomas  v.  Hall,  unreported  (a) ; but  that 
judgment  does  not  profess  to  decide  that  an  assignment  in 


(a)  Since  reported  in  6 P.  R.  172. 
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insolvency,  executed  by  a person  having  at  the  time  of  its 
being  executed  no  property,  is  for  that  reason  void.  On 
the  contrary,  while  commenting  on  the  decision,  in  Re 
Thomas , 15  Grant  196,  I said  that  “ I could  well  under- 
stand that  it  should  be  held,  inasmuch  as  the  Insolvent 
Act  passes  under  a voluntary  assignment  to  the  assignee 
not  only  what  real  and  personal  estate  the  insolvent  then 
had,  but  also  whatever  should  in  any  way  come  to  or  de- 
volve upon  him  before  obtaining  his  discharge,  that  the  mere 
fact  of  the  insolvent  not  having  any  assets  at  the  date  of 
the  assignment  should  not  avoid  the  assignment.”  And  I 
added  that,  “to  hold,  when  an  insolvent  comes  for  his  dis- 
charge upon  a voluntary  assignment,  that  he  should  be 
entitled  to  it,  notwithstanding  that  at  the  time  of  the  exe- 
cution of  the  assignment  he  had  no  assets  whatever,  nor 
any  expectation  of  any,  nor  had  since  acquired  or  possessed 
any  whereon  the  assignment  could  attach,  and  so  had  in 
fact  given  up  nothing  to  his  creditors,  appears  to  me  to  be 
a perfect  mockery  of  the  Insolvent  Act.” 

I confess  I entertain  this  opinion  still,  and  so  strongly 
that  I have  little  doubt  I should  act  upon  it,  if  sitting  in 
an  appellate  tribunal  on  an  appeal  from  a discharge  granted 
under  such  circumstances.  But  inasmuch  as  the  statute 
gives  an  appeal  from  the  decision  of  the  Judge  in  insolvency 
granting  a discharge,  which  step  has  never  been  taken,  it 
cannot  be  imagined,  because  I adhere  to  the  opinion  I 
expressed  in  Thomas  v.  Hall,  that  nine  years  after,  or  at 
any  distance  of  time  after  a discharge,  in  insolvency,  which 
had  not  been  appealed,  had  been  granted  by  the  Judge 
in  whom  the  statute  confides  this  jurisdiction,  I should  upon 
motion  treat  that  decision,  so  unappealed,  as  void. 

The  assignment  itself  not  having  been  facto  void 
the  jurisdiction  of  the  Court  attached,  so  that  the  granting 
or  refusing  a discharge,  in  such  a case,  is  a question  not  of 
jurisdiction  so  much  as  the  exercise  of  a legal  discretion 
and,  if  not  appealed,  it  may  be  found  very  difficult,  if  not 
impossible,  after  the  time  for  appeal  has  elapsed,  to  call  it 
in  question,  except  it  be  assailable  upon  the  ground  of 
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having  been  obtained  by  fraud.  But  that  is  a question, — 
namely,  what  in  such  a case  will  constitute  fraud  in  law  or 
in  fact,  so  as  to  avoid  a discharge  executed  in  fact — which 
must  be  raised  by  some  suit  upon  a record  properly  framed 
for  that  purpose,  and  not  on  a motion. 

In  the  present  case  it  may  possibly  be  found  that  the 
plaintiff  by  his  own  conduct  has  interposed  very  serious 
difficulties  in  the  way  of  his  recovering  in  any  such  issue 
He  himself  in  writing  consented  to  the  execution  of  the 
deed  which  he  now  wishes  to  assail.  He  was  as  well 
informed  then  as  he  is  now  of  the  matters  which  he  relies 
upon  as  sufficient  to  avoid  the  discharge.  Although  cogni- 
zant of  the  fact  that  there  were  never  any  assets  upon  which 
the  assignment  in  insolvency  could  operate,  he  opposed  the 
discharge,  but  not  upon  that  ground.  He  made  no  such 
objection  then,  although  he  did  submit  nine  objections  to 
the  consideration  of  the  County  J udge  as  sufficient,  in  the 
plaintiff’s  opinion,  to  prevent  the  discharge  being  granted. 
Having  submitted  these  objections  to  the  Judge,  and  the 
Judge  having  determined  against  them  and  granted  the 
discharge,  the  plaintiff  did  not  appeal  from  that  decision, 
but  has  submitted  thereto  for  nine  years. 

The  plaintiff,  if  advised  to  raise  the  question  under  these 
circumstances,  will  do  well  to  consider  whether  the  judg- 
ment in  Thomas  v.  Hall  supports  his  contention.  The 
plaintiff  must  exercise  his  own  discretion  in  determining 
whether  he  will  raise  the  point  by  bringing  an  action 
on  his  judgment. 

The  rule  will  be  made  absolute  to  set  aside  the.  fieri 
facias  and  the  subsequent  proceedings. 


Rule  absolute. 
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McIntosh  et  al.  v.  Samo. 

Lease — Construction  of — Condition  or  covenant — Right  of  entry. 

In  a lease  there  was  no  express  proviso  for  re-entry,  but  the  lease  was 
stated  to  be  made  “subject  to  the  following  stipulations.”  Then 
followed  a number  of  clauses,  one  of  which  was  that  the  lessee  should 
not  assign  the  lease  without  the  consent  in  writing  of  the  lessor  : — Held, 
that  the  words  “ subject,”  &c.,  bad  not  the  effect  of  making  the  succeed- 
ing clauses  conditions,  so  as  to  cause  a forfeiture  and  right  of  entry  for 
their  breach  ; and  therefore  that  ejectment  would  not  lie  for  assigning 
the  lease  without  the  consent  of  the  lessor. 

Ejectment,  to  recover  part  of  Park  Lot  No.  8,  in  the 
City  of  Toronto 

The  plaintiffs  claimed  title  by  virtue  of  a breach  of  a con- 
dition contained  in  a lease. 

The  defendant,  besides  denying  the  plaintiffs’  title, 
claimed  title  under  the  lease. 

The  cause  was  tried  before  Richards,  C.  J.,  and  a jury, 
at  Toronto,  at  the  Spring  Assizes  of  1874. 

The  lease  was  put  in  evidence,  and  was  as  follows  : 

“ This  indenture  made  between  John  McIntosh,  of  the 
City  of  Toronto,”  &c.,  “ of  the  first  part,  and  Joel  Wells, 
also  of  the  said  City  of  Toronto,  merchant,  of  the  second 
part,  witnesseth  that  the  said  parties  of  the  of  the  first  part 
have  leased,”  &c.,  for  a term  of  ten  years  from  the  1st  July, 
1871,  unto  the  said  parties  of  the  second  part,  the  land  and 
premises  in  this  suit,  describing  them.  The  lease  then 
proceeded  : 

“ This  lease  is  thus  made  subject  to  the  following  stipula- 
tions, namely  : 1.  That  the  said  lessee  shall  consult  with  the 
said  lessors  or  their  representatives  before  making  any  alter- 
ations to  the  said  buildings.  2.  That  the  said  lessee  shall 
make  all  alterations,  additions,  and  repairs  at  his  own 
expense  during  the  present  lease,  o.  That  the  said  lessee 
shall  pay  all  city  taxes  and  assessments  imposed  or  that  may 
be  imposed  during  the  term  of  the  said  lease.  4.  That  the  said 
lessee  shall  constantly  keep  the  hereby  leased  premises  fur- 
nished according  to  law  for  the  security  of  the  rent  hereinafter 
stipulated.  5.  That  the  said  lessee  shall  not  make  over  his 
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interest  in  the  present  lease,  or  sublet  the  whole  or  any  part 
of  the  said  premises  hereby  leased,  without  the  consent  of  the 
lessors  being  first  obtained  in  writing  for  that  purpose.  6. 
That  in  the  event  of  the  said  buildings  being  destroyed  by 
fire  at  any  lime  during  during  the  said  lease,  this  lease  shall 
then  be  null  and  void.  7.  That  at  the  termination  of  this 
lease  the  said  lessee  shall  peaceably  surrender  the  said  pre» 
raises  unto  the  said  lessors  in  good  condition,  usual  tear, 
wear,  fire,  and  unavoidable  casualties  excepted.  8.  This 
lease  is  further  made  in  consideration  of  the  sum  of  $5,500 
of  lawful  money  of  Canada,  for  the  rent  of  the  aforesaid 
premises  for  the  said  term  of  ten  years  from  the  1st  July, 
1871,  which  sum  the  said  lessee  binds  and  obliges  himself  to 
well  and  truly  pay  to  the  said  lessors  or  their  legal  representa- 
tives in  manner  following,  that  is  to  say:  that  for  and  during 
the  first  four  years  of  the  aforesaid  term,  the  sum  of  $1,600  in 
equal  quarterly  payments  of  $100  currency  each  payment, 
the  first  payment  whereof  to  be  due  and  payable  on  the  first 
day  of  October  next ; and  for  and  during  the  next  six  years 
ensuing  of  the  aforesaid  term  the  sum  of  $8,900,  payable  in 
equal  quarterly  payments  of  $162.50  currency  each  pay- 
ment : the  first  payment  whereof  to  be  due  and  payable  on 
the  1st  October,  1875.  9.  It  is  further  agreed  that  if  the 

said  parties  of  the  first  part  named  in  the  within  lease 
should  decide  to  sell  the  said  premises  at  any  time  during  the 
term  of  this  lease,  the  said  party  of  the  second  part,  named 
in  this  lease,  shall  have  the  first  right  of  refusal  to  purchase 
the  said  premises  at  whatever  price  may  be  decided  upon  by 
and  between  the  said  parties  of  the  first  part.  10.  It  is 
further  agreed  that  whatever  addition  or  repairs  may  be 
deemed  requisite  and  made  by  the  said  lessee  to  the  said 
building,  shall  remain  at  the  termination  of  the  lease  with- 
out any  cost  or  expense  to  the  said  lessors.” 

“ Signed,  sealed,  &c.” 

It  was  admitted  that  by  an  indenture,  by  way  of  assign- 
ment, dated  3rd  September,  1878,  Wells,  the  lessee,  had 
assigned  the  premises  to  the  defendant. 

It  was  contended  on  behalf  of  the  plaintiff  that  the  words, 
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“subject  to  the  following  stipulations,”  had  the  effect  of 
making  the  succeeding  clauses,  namely,  from  1 to  10,  con- 
ditions ; and  that  for  their  breach  the  term  became  forfeited, 
and  a right  of  entry  accrued,  and  that  the  lessee  having 
broken  the  5th  clause  by  assigning  to  the  defendant  without 
the  consent  of  the  lessors,  the  lease  became  forfeited,  and  the 
plaintiffs  had  the  right  to  recover. 

On  behalf  of  the  defendant  it  was  contended  that  these 
clauses  merely  amounted  to  covenants  and  not  conditions, 
and  their  being  no  clause  for  re-entry  for  breach  of  condi- 
tions, or  of  the  stipulations  and  agreements  mentioned  in  the 
lease,  there  was  no  right  to  re-enter,  and  therefore  ejectment 
would  not  lie. 

A verdict  was  entered  for  the  defendant,  with  leave  to  the 
plaintiffs  to  move  to  have  the  verdict  entered  in  their  favor. 

In  Easter  term,  Tilt  obtained  a rule  nisi  on  the  leave 
reserved. 

In  this  term  M.  C.  Cameron , Q.  C.,  and  Read , Q.  C., 
shewed  cause.  The  words  here,  “ subject  to  the  following 
stipulations,”  create  a covenant,  and  not  a condition.  The 
word  “stipulation”  could  only  operate  as  a covenant,  and 
the  words  “subject  to  the  following  stipulations,”  are  only 
words  of  contract  and  not  of  condition  ; and  the  lease  on 
the  face  of  it  shews  that  it  is  not  intended  that  an  assign- 
ment should  vitiate  the  lease  or  cause  a forfeiture.  The 
Courts  are  averse  to  creating  a forfeiture  ; and  in  the  absence 
of  express  words  for  that  purpose,  they  will  not  imply  one. 
In  Doe  dem.  Henniker  v.  Watt , 8 B.  & C.  308,  the  words  used 
were,  “stipulated  and  conditioned;”  and  it  was  said  that  there 
might  be  both  a covenant  and  a condition,  “ stipulated”  creat- 
ing a covenant,  and  “ conditioned”  a condition.  In  Shawv. 
Coffin , 14  C.  B.  N.  S.  372,  where  the  words  used  were  that 
the  tenant  “hereby  agrees  that  he  will  not  underlet  the  said 
premises  without  the  consent  in  writing  of  the  landlord,”  and 
there  was  no  clause  for  re-entry,  the  Court  held  that  it  was  not 
a condition,  tnd  Doe  dem.  Henniker  v.  Watt,  is  distinguished 
as  containing  the  word  “ conditioned.”  In  the  present  case 


628 


COMMON  PLEAS,  HILARY  TERM,  38  VIC.,  1875. 


the  words  are  no  stronger  than  those  used  in  Shaiv  v.  Coffinr 
and  can  only  mean  a covenant.  See  also  Doe  dem.  Wyndham 
v.  Crew , 2 Q.  B.  319  ; Platt  on  Leases,  vol.  ii.  324  ; Cruise's 
Dig.  vol.  ii.  ch.  1,  p.  1,  Tit.  Estate  on  Condition , vol.  iv.t 
ch.  25,  p.  352,  Tit.  Deed  ; Anonymous , 2 Shower  214  ; 1 
Shep.  Touchstone,  121 ; Taylor's  L.  & T.,  5th  ed.,  p.  298,  sec. 
402  ; Woodfall  L.  & T.  10th  ed.,  128-30 ; Livingston  v* 
Stickles , 8 Paige  Ch.  Rep.  N.  Y.  398  ; 2 Co.  Litt.  203  b. 

J.  H.  Cameron , Q.C.,  and  Tilt , contra.  There  are  no  cases 
exactly  in  point,  but  those  which  most  resemble  the  present 
one  would  show  tnat  this  is  a condition  : Platt  on  Covenants, 
37,  72.  No  precise  form  of  words  is  necessary  to  make  either  a 
covenant  or  a condition  ; it  is  sufficient  if  the  intention 
can  be  gathered  from  the  words  used,  and  it  makes  no  dif- 
ference whether  the  words  are  placed  before  or  after  those 
upon  which  they  are  to  act.  The  words  “ subject  to  ” are 
said  to  be  equivalent  to  ita  quod,  &c.,  and  these  words  clear- 
ly make  a condition.  If  the  words  had  merely  been  “stipu- 
lated and  agreed,”  no  doubt  it  would  only  be  a covenant,  but 
the  words  “ subject  to  ” clearly  create  a condition,  and 
this  distinguishes  the  present  case  from  Shaw  v.  Coffin, 
14  C.  B.  N.  S.  372,  and  brings  it  within  Doe  dem.  Henniker 
v.  Watt,  8 B.  & C.  308.  The  clause  may  be  construed  both 
as  a covenant  and  a condition.  The  whole  instrument  must 
be  looked  at  and  the  intention  of  the  parties  gathered  from 
it,  and  it  appears  to  be  that  a condition  was  intended  : 2 Co. 
Litt.  200  b ; Platt  on  Leases,  vol.  ii.  324  ; Shep.  Touch- 
stone, 144  ; Petersdorff’s  Abridg.  vol-  vi.,  35. 

Hagarty,  C.  J. — The  lease  grants  a term  of  ten  years 
from  1st  of  July,  1871.  It  then  proceeds  : — 

“ This  lease  is  thus  made  subject  to  the  following  stipula- 
tions.” Then  follows  -a  series  of  paragraphs  numbered  from 
one  to  ten. 

The  8th  paragraph  begins  : “ This  lease  is  further  made 
in  consideration  of,”  &c.,  as  to  rent. 

Paragraph  9 : “It  is  further  agreed,”  &c.  Paragraph 
10  : “ It  is  also  further  agreed,”  &c. 
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The  argument  for  the  plaintiffs  is  that  the  words  “subject  to 
the  following  stipulations,”  are  in  effect  a condition  forfeiting 
for  its  breach  the  term  demised. 

It  is  difficult  to  apply  such  a condition,  if  created,  to  some 
of  the  stipulations. 

No.  1 is  that  the  lessee  shall  consult  the  lessors  before 
making  any  alterations  to  said  buildings. 

No.  2.  That  he  shall  make  all  alterations,  additions,  and 
repairs  at  his  own  expense. 

• The  lessors  are  to  be  consulted ; but  nothing  is  said  as  to 
their  consent  being  necessary. 

It  is  not  easy  to  see  how,  under  No.  2,  the  lessee  could 
make  any  alterations,  or  additions,  except  at  his  own  ex- 
pense. Literally,  it  would  avoid  a breach  of  condition,  if 
the  lessors  were  consulted,  even  if  they  objected.  Nor  would  a 
proviso  for  re-entry  be  necessary  to  attach  to  clause  6,  pro- 
viding for  the  cesser  of  the  term  on  destruction  by  fire. 
Nor,  as  to  7,  for  surrender  at  the  end  of  the  term.  Nor 
would  it  be  easy  to  apply  it  to  No.  4,  as  to  keeping  the  pre- 
mises “ furnished,  according  to  law,  for  the  security  of  the 
rent.” 

No.  3 and  No.  5 are  those  chiefly  requiring  notice.  No. 
3 is,  that  the  lessee  shall  pay  taxes,  &c. ; and  No.  5,  on 
which  this  action  is  brought,  that  the  lessee  shall  not  assign 
or  sub-let  without  consent  in  writing. 

I have  a very  strong  opinion  that  there  is  no  provision  in 
the  lease  for  forfeiture  for  non-payment  of  rent,  as  the 
clause  as  to  rent  seems  to  be  wholly  a matter  of  contract 
and  not  of  condition. 

To  accept  the  plaintiffs’  argument,  we  must,  I think,  go 
beyond  any  express  authority  to  be  found  in  the  books.  It 
is  pressed  on  us  with  much  force  that  the  case  falls  within 
the  reasoning  of  some  of  the  decided  cases. 

Doe  dem.  Henniker  v.  Watt , 8 B.  & C.  308,  is  the  most 
instructive  of  the  cases.  It  was  ejectment  for  a breach  of  a 
condition  contained  in  an  agreement  for  a lease.  The  words 
were  : “ And,  lastly,  it  is  stipulated  and  conditioned  that  G. 
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Watt,”  (the  lessee),  “shall  not  assign,  &c.”  These  words 
were  held  to  amount  to  a condition. 

Sir  J.  Bayley’s  judgment  is  very  important.  He  points 
out  that  the  agreement  purported  to  be  “ in  consideration  of 
the  rent  and  conditions  thereinafter  mentioned.”  Then  the 
words  “it  is  stipulated”  occur  more  than  once  ; and  then,  in 
the  last  sentence,  come  the  words:  “It  is  lastly  stipulated  and 
conditioned  that  G.  W.  shall  not  assign,”  &c.  “These  words  ” 
he  says  “ are  clearly  introduced  into  the  instrument  on  the 
part  of  the  lessor,  for  they  are  for  his  benefit.  The  word 
conditioned  is  fairly  a word  of  condition.  In  pleading,  a 
bond  is  stated  to  be  conditioned  for  payment  of  money. 
It  is  said  that  the  word  stipulated  and  the  word  conditioned , 
being  used  together,  have  the  same  meaning,  and  import  a 
covenant  and  not  a condition ; but  there  are  several  authori- 
ties which  shew  that  if  words  both  of  covenant  and  condi- 
tion are  used  in  the  same  instrument,  they  both  shall  oper- 
ate. If  the  word  stipulated  import  a covenant,  it  will 
operate  as  such  ; and  if  the  word  conditioned  import  a 
condition,  it  must  also  operate.” 

He  notices  many  of  the  authorities,  and  points  out  that 
a proviso,  joined  with  words  of  covenant,  make  it  a condition 
and  a covenant  also  ; as,  for  instance,  provided  always  and 
i:  was  further  covenanted  that  the  lessee  should  not  assign. 
He  says,  “ These  words  were  held  to  create  a condition, 
“ because  it  was  a general  rule  that  where  a proviso  is  that 
the  lessee  shall  perform  or  not  perform  a thing,  and  no 
penalty  to  it,  this  is  a condition,  otherwise  it  is  void ; but  if 
a penalty  is  annexed,  it  is  otherwise.” 

So,  in  2 Co.  Litt.  203  b , it  was  adjudged  in  similar  words. 
Sir  J.  Bayley  adds,  at  p.  314 : “ The  words  4 provided 
always,  sub  conditioner  ita  quod,  used  in  a conveyance  of  real 
estate  by  themselves  make  the  estate  conditional.  But  in  a 
lease  for  years  no  precise  form  of  words  is  necessary  to  make 
it  a condition.  It  is  sufficient,  if  it  appear  that  the  words 
used  were  intended  to  have  the  effect  of  creating  a condition.” 
It  is  hardly  necessary  to  refer  to  the  older  authorities 
beyond  what  are  mentioned  in  this  case. 
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It  must  be  under  the  very  general  words  of  Sir  J.  Bayley, 
as  to  the  intention  of  the  parties  to  be  gathered  from  the 
instrument  that  the  contention  of  the  plaintiffs  must  be  chiefly 
based. 

The  point  is  also  discussed  in  Platt  on  Leases,  vol.  ii.  324. 
It  is  spoken  of  as  “one  of  great  nicety.”  Examples  are 
given.  Where  the  lessor  covenants  not  to  assign  on  pain  of 
forfeiture  of  the  lease,  it  was  held  to  be  a condition. 

In  Cruise  s Dig.,  vol.  ii.,  p.  2,  it  is  said:  “ A condition  is 
a qualification  or  restriction  annexed  to  a conveyance  of 
lands,  whereby  it  is  provided,  that  in  case  a particular  event 
does  or  does  not  happen,  or  in  case  the  grantor  or  grantee 
does,  or  omits  to  do  a particular  act,  an  estate  shall  com- 
mence, be  enlarged,  or  defeated.” 

In  vol.  iv.,  ch.  25,  p.  352,  Tit.  Peed , there  is  a summary 
of  the  authorities  as  to  words  creating  a condition.  Sec.  9. 
says,  Conditions  may  be  annexed  to  demises  for  years, 
without  any  of  these  formal  words,  where  the  apparent  intent 
of  the  lessor  is  to  make  the  estate  conditional ; although  the 
words  be  not  used  as  the  words  of  the  lessor,  but  as  those 
of  the  lessee,  or  indefinitely,  of  neither.”  The  example  given 
for  this  is  noteworthy.  “ Thus,  if  a lessee,”  &c.,  “ covenants 
that  if  he  shall  be  alien,  it  shall  be  lawful  for  the  lessor  te 
re-enter ; it  seems  this  is  a good  condition,  and  not  a 
covenant  only  : and  the  lessor  may  take  it  as  a covenant  or 
condition,  but  not  as  both.” 

In  this  example  there  could  be  no  doubt  of  the  intent  of 
the  parties. 

In  Petersdorff' s Abridg.  vol.  vi.,  35  et  seq.,  the  question  is 
discussed  : “ It  is,  however,  quite  clear,  that  no  express  form 
of  words  are  essential  to  the  creation  of  the  one  or  the  other,” 
(sc.  covenant  and  condition),  “although  the  adoption  of  par- 
ticular terms  might  afford  some  evidence  of  the  intention  of 
the  parties.”  One  of  the  examples  is,  that  in  a lease  of 
land,  the  words  “paying  rent”  do  not  create  a condition: 
Anonymous , 2 Shower,  214. 

“ A condition,”  says  1 Shep.  Touchstone,  81,  “is  a clause 
of  restraint  in  a deed ; or  a bridle  annexed  and  joined  to  an 
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estate,  staying  and  suspending  the  same,  and  making  it 
uncertain  whether  it  shall  take  effect  or  no.” 

In  Shaw  v.  Coffin,  14  C.  B.  N.  S.  372,  the  defendant  held 
under  a lease,  which,  according  to  the  case,  contained  the 
following  stipulation  : “ The  said  A.  Coffin  hereby  agrees  that 
he  will  not  underlet  the  said  premises  without  the  consent  in 
writing  of  the  landlord  thereof.”  There  was  no  clause  of 
re-entry.  It  was  strongly  urged  that  the  case  could  not  be 
distinguished  from  Doe  dem  Henniker  v.  Watt,  8 B.  & C. 
308. 

Erie,  C.  J.,  says,  at  page  374,  “ The  words  of  the  instru- 
ment there  were  very  strong — ‘ It  is  stipulated  and  condi- 
tioned.Mr.  Justice  Bayley  never  intended  to  say  that 
mere  words  of  contract  like  these  will  create  a condition.” 

In  Hayne  v.  Cummings , 16  C.  B.  N.  S.  411,  an  agree- 
ment, not  under  seal,  was  made  providing  for  a future  lease 
to  be  granted  on  the  lessee  making  certain  repairs.  It  con- 
tained a proviso  for  re-entry  for  non-payment  of  rent,  or 
non-observance  of  covenants  and  conditions  herein  con- 
tained. The  repairs  not  being  done  by  the  agreed  time, 
ejectment  was  brought,  and  it  was  objected  that  the  terms 
“ covenant  and  condition”  could  not  apply,  the  instrument 
not  being  under  seal.  This  was  overruled  after  argument. 
The  objections  were  wholly  technical,  as  the  express  agree- 
ment of  the  parties  was  for  re-entry,  if  the  lessor  failed  to 
do  certain  things.  Counsel  urged,  “ Nor  is  the  stipulation 
to  do  the  repairs  in  this  nature  a ‘ condition.’  ” Byles,  J., 
“Why  may  not  ‘ condition  ’ mean  ‘stipulation?’” 

The  case  will  not  help  us  much,  but  the  judgments  are 
very  instructive  as  to  the  meaning  of  certain  terms  in  leases. 

It  is  urged  that  we  should  read  in  the  case  before  us  the 
words  “ subject  to  the  following  stipulations, ’’  as  “ subject  to 
the  following  conditions.”  I do  not  look  upon  the  words  as 
having  the  same  import. 

I have  looked  at  several  dictionaries. 

Richardson  gives  the  derivation  of  stipulate  and  stipula- 
tion as  from  “ stipula,”  a straw  or  reed,  “because  in  con- 
tracts or  bargains  respecting  land  the  parties  held  a straw  in 
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their  hands,  which  represented  the  whole  land,”  citing 
Vossius  as  his  authority  ; and  as  to  the  two  words,  he  gives 
the  meaning  : “ To  contract ; to  bargain  ; to  ask  or  require 
terms  or  conditions  to  covenant  or  agree.” 

He  gives  several  examples  of  the  use  of  the  words.  They 
all  seem  to  me  as  indicative  of  a meaning  equivalent  to  con- 
tract or  bargain. 

One  citation  from  Bishop  Horsley  is  significant : “ Hence 
we  may  understand  upon  what  ground  and  with  what  equity 
and  reason  salvation  is  promised  in  Scripture,  to  faith  with- 
out the  express  stipulation  of  any  other  condition .” 

Here  the  words  are  certainly  used  in  a very  different  sense. 

I hardly  think  that  the  somewhat  fanciful  origin  of  the 
word,  or  the  alleged  use  of  the  straw  in  bargains  about  land, 
will  much  advance  the  argument  for  giving  it  the  same 
meaning  as  condition. 

Wharton  s Law  Lexicon,  4th  ed.,  893,  simply  calls  a 
stipulation  “ a bargain,”  giving  its  derivation  from  “ stipula,”' 
stubble  left  standing  after  the  corn  is  reaped  and  carried.” 

The  Imperial  Dictionary,  says  6‘  Stipulation  ” is  “the  act 
of  agreeing  and  covenanting  * * a contract  or  bargain.” 

It  gives  it  as  derived  from  the  verb  “ stipulor,”  as  from 
“ stipo  ” to  crowd,  whence  the  sense  of  agreement,  binding, 
making  fast. 

We  must  endeavor  to  see  what  the  parties  really  mean  by 
the  use  of  such  a word,  in  a very  inartificially  drawn  instru- 
ment. 

As  I read  it,  it  is  as  if  the  landlord  said,  “ this  lease  is 
made  subject  to  the  following  covenants  or  agreements  on 
on  your  part.” 

I do  not  feel  warranted  in  reading  it,  “ I make  this  lease 
on  the  condition  that  you  observe  the  following  covenants.” 

Nor,  as  already  noticed,  can  the  contracting  parties  have 
seriously  understood  that  the  breach  of  all  the  “ following 
stipulations  ” should  work  a forfeiture  of  a valuable  interest. 

The  case  of  Doe  dem.  Henniker  v.  Watt , 8 B.  & C.  308  > 
has  gone,  as  it  seems  to  me,  to  the  farthest  limit. 

I hardly  think  that  had  the  term  “ condition”  or  “con- 
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ditioned  ” been  wholly  absent  from  the  instrument,  the 
judgment  would  have  been  in  favour  of  forfeiture.  See  also 
Doe  dem.  Willson  v.  Phillips , 2 Bing.  13. 

I do  not  lay  too  much  stress  on  the  doctrine  often  stated 
in  the  books  as  to  our  leaning  against  forfeiture,  and  that 
no  intendment  should  be  made  in  favour  of  forfeiture.  But 
I do  not  think  we  should  be  too  ready  to  find  reasons  to  sup- 
port a landlord’s  claim  to  re-enter  as  for  condition  broken, 
when  he  has  chosen  to  abandon  well  settled  forms  of  demise, 
and  to  omit  the  common  well  known  words  for  creating  a 
proviso  or  condition,  or  for  providing  for  the  avoidance  of 
the  term,  if  his  tenant  fail  to  perform  his  part  of  the  bargain. 

I must  leave  it  to  a Court  of  Error  to  decide  if  we  are  to 
advance  a clear  step  beyond  the  latest  adjudged  cases,  for 
the  purpose  of  creating  a forfeiture. 

Gwynne,  J. — This  lease,  contrary  to  what  may  be  said  to 
be  the  universal  practice,  contains  no  proviso  for  re-entry, 
upon  non-performance  of  or  upon  breach  of  any  of  the 
stipulations  contained  in  the  lease  upon  the  part  of  the  ten- 
ant to  be  performed. 

The  lessor  then  has  not,  in  the  ordinary  and  well  under- 
stood mode  in  use  for  this  purpose,  expressed  the  intention 
of  reserving  to  himself  a right  of  re-entry  in  any  event. 
Unless,  therefore,  this  be  a lease  upon  condition  at  common 
law,  he  can  have  no  such  right. 

Granting  what  is  said  in  Doe  dem.  Hennike r v.  Watt , 8 
B.  & C.  308,  that  in  a lease  for  years  no  precise  form  of  words 
is  necessary  to  create  a condition,  and  that  the  intention  of 
the  parties  is  to  be  regarded  ; when  asked  to  construe  words 
as  making  the  estate  conditional,  which  have  not  heretofore 
been  recognized  as  having  that  effect  at  common  law,  we 
should  hesitate  in  doing  so  for  the  purpose  of  causing  a 
forfeiture. 

We  may,  I think,  fairly  infer,  from  the  absence  of  those 
terms  of  art  which  have  heretofore  been  recognized  as  mak- 
ing an  estate  upon  condition  at  common  law,  and  of  the 
clause  in  universal  use  for  reserving  by  contract  a right  of 
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re-entry  to  a lessor,  the  intention  of  the  parties  to  have 
been  that  the  estate  should  not  be  construed  to  be  conditional . 

The  lessor  who  leaves  it  in  doubt  whether  or  not  an  estate 
upon  condition  was  what  was  intended  to  have  been  granted, 
cannot  complain  if  we  decline  to  solve  a doubt  of  his  own 
creation  in  his  favor  for  the  purpose  of  causing  a forfeiture 
of  the  estate  granted. 

Galt,  J.,  concurred. 

Rule  discharged. 
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ABANDONMENT. 

Second  distress  after  abandon- 
ment of  first  ] — See  Landlord  and 
Tenant,  3. 


ABSCONDING  DEBTORS. 

Attachment  — Setting  aside.']  — 
Held , that  the  absence  of  any  ex- 
press provision  in  C.  S.  U.  C.  ch. 
25,  for  setting  aside  a writ  of 
attachment  against  an  absconding 
debtor,  does  not  prevent  the  Court 
from  doing  so  in  the  exercise  of  its 
common  Jaw  power  over  its  own 
process;  and  that  such  power  can 
also  be  exercised  by  a Judge  in 
Chambers  as  the  delegate  of  the 
Court. — Jackson  v.  Randall , 87. 


ACCEPTANCE. 

Insurance — Acceptance  of  renewal 
premiums — Time  elapsed.] — See  In- 
surance. 

By  partnership,  for  separate  debt , 
and  not  in  the  right  name  of  the  firm.] 
— See  Partnership. 

Of  work , where  special  contract 
not  performed — Right  to  recover  on 
common  counts.] — See  Work  and 
Labor,  3. 
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ACCOUNT  STATED. 

See  Limitations,  Statute  of, 

ACQUITTAL. 

Record  of — Malicious  prosecution.] 
■See  Indictment. 


ACTION. 

Money  had  and  received.] — See 
Collateral  Security. 

Trover  for  collaterals , where  prin- 
cipal debt  paid.] — See  Collateral 
Security. 

Right  of  the  patentee  of  land  to 
maintain  trespass  without  entry.  | — 
See  Crown  Lands. 

Cause  of,  where  arising — Division 
Court. J — See  Division  Courts,  2. 

Work  and\  Labor.] — Nee  "Fraud 
and  Misrepresentation. 

Right  of  married  woman  to  sue  for 
wages.] — See  Married  Woman,  1. 

Defence  arising  after  commence- 
ment of.] — See  Pleading. 

Replevin.] — See  Replevin. 

Against  municipal  corporations  for 
not  clearing  out  streams.]  — See 
Watercourses  and  Streams. 
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AFFIDAVITS. 

Sufficiency  of  on  criminal  informa- 
tion  for  libel.] — See  Defamation. 
New  trial  on  ground  of  perjury .] 

— See  New  Trial. 


AGENT. 

Of  corporation  — Appointment 
under  by-law  or  resolution — Com- 
mission^— See  Contract,  1— Rail- 
ways, 3. 

Corporation — Managing  Director 
— Authority  of '.]— See  Contract,  1. 

Foreign  Company. ] — See  Corpo- 
rations, 2. 

Bribery  by  at  Elections .] — See 
Elections. 

See  Telegraph  Company. 

AGREEMENT. 

See  Contract. 

APPEAL. 

New  trial  on  a matter  of  discretion 
— Right  to  appeal— Costs — C.  S.  TJ. 
C.  ch.  13,  secs.  10,  26. J — Under  C. 
S.  U.  C.  ch.  13,  sec.  26,  there  is  no 
appeal  to  the  Court  of  Error  and 
Appeal,  where  a new  trial  is 
granted  in  the  Court  below  on  a 
matter  of  discretion  only;  and  an 
appeal  in  such  case  was,  under  sec. 
10,  quashed  with  costs. — Hall  v. 
Hamilton , (in  appeal),  302. 


APPEARANCE. 

Attorney  — Unauthorized  appear- 
ance.] — Where  a plaintiff  had 
served  only  one  of  three  defendants, 
who  without  authority  directed  an 
appearance  to  be  entered  for  ail 
three,  and  the  plaintiffs  obtained  a 
verdict.  Held , following  Bayley  v. 
Buckland , 1 Ex.  1,  that  the  verdict 
must  be  set  aside. — Roissier  v. 
Westbrook  et  a l.,  91. 


ARREST. 

See  Malicious  Arrest- — Trespass. 

ARREST  OF  JUDGMENT. 

See  Venire  de  Novo. 

ASSAULT. 

Indictment  for  felony — Conviction 
fori] — See  Criminal  Law,  2, 

ASSETS. 

Necessity  for , on  assignment  in 
insolvency.] — See  Insolvency. 

ASSIGNMENT. 

In  insolvency — No  assets — Vali~ 
dity  of] — See  Insolvency. 

See  Chose  in  Action — Coven- 
ant for  title  — Indemnity — Insur- 
ance, 2. 

ATTACHMENT. 

Setting  aside. ] — See  Absconding 
Debtors. 

ATTORNEY. 

Unauthorized  appearance  by.] — - 
See  Appearance. 

ATTORNEY  GENERAL. 

Right  of  to  grant  or  refuse  copy 
of  indictment.] — See  Indictment. 

AUCTION. 

Action  by  auctioneer — Memoran- 
dum in  writing — Statute  of  Frauds.] 
See  Sale  of  Goods,  2. 

BAGGAGE. 

Liability  of  Railway  Company 
for  loss  of.] — See  Railways,  1. 

BARRISTERS  CALLED. 

53,  229,  301,  499. 
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BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1 . Notice  of  dishonor — Sufficiency 
o/.]  — Where  a note  fell  due  on  the 
25th  of  July,  1873,  on  which  day  it 
was  duly  presented  for  payment 
and  protested,  but  the  notice  of 
protest,  dated  on  the  26th,  incor- 
rectly stated  that  the  note  was  this 
day  presented  and  protested  : Held , 
that  the  notice  was  sufficient,  as  it 
did  not  appear  that  the  endorser 
was  misled  by  the  mistake.  — 
Cassidy  v.  Mansfield , 383. 

2.  Promissory  note  — Stamps — 
33  Vic.,  ch.  13,  sec.  12  ; 37  Vic., 
ch.  47, sec.  2-]*-In  an  action  on  a non- 
negotiable  promissory  note  made  by 
the  defendant  to  the  plaintiff  for 
$4,000,  dated  the  7th  December, 
1872,  it  appeared  that  the  note  when 
made  had  no  stamps;  but  that  after- 
wards, in  July,  1874,  the  plaintiff 
shewed  the  note  toher  attorney, who 
informed  her  that  it  should  have 
been  stamped,  and  told  her  to  affix 
stamps  for  the  double  duty. 
Through  some  misunderstanding 
she  affixed  only  single  stamps; 
and  afterw.i rds,  in  September,  1874, 
she  sent  the  note  to  the  attorney, 
when  he  having  discovered  this, 
acting  as  plaintiff’s  agent,  affixed 
the  required  double  stamps. 

Held , that  the  plaintiff  was  not  a 
“ subsequent  party  to  the  note,”  or 
a “ holder  without  becoming  a 
party,”  within  33  Vic.  ch.  13,  sec. 
12,  so  as  to  have  enabled  her  to 
have  affixed  the  double  duty,  and 
rendered  the  note  valid,  although 
she  might  have  made  it  valid  by 
affixing,  as  agent  for  the  maker, 
stamps  for  the  single  duty,  when 
the  note  was  delivered  to  her. 
E scott  v.  E scott,  22  C.  P,  305, 
adhered  to,  and  Woolley  v.  Hunton , 
33  U.  C.  R.  152,  dissented  from. 

Held,  however,  under  37  Vic.  ch. 


47,  sec.  2,  that  the  double  stamps 
affixed  to  the  note  in  September, 
after  the  passing  of  the  Act,  by  the 
attorney,  as  plaintiff’s  agent,  ren- 
dered the  note  valid,  for  that  the 
plaintiff  then  first  acquired  know- 
ledge within  the  Actof stamps  being 
necessary,  it  being  found  by  the 
learned  Judge  that  her  previous 
omission  to  affix  them  was  through 
error  and  mistake,  and  without  any 
intention  on  her  part  to  violate  the 
law. — House  v.  House , 526. 

See  Collateral  Security  — - 
Partnership. 


BILL  OF  LADING. 

Pleading — Estoppel — 33  Vic.  ch. 
19,  Ch] — The  plaintiff,  as  assignee 
of  a bill  of  lading  which  stated  that 
the  goods  were  shipped  in  good 
order  and  well  conditioned,  sued 
for  non-delivery  of  the  goods  at 
their  destination  in  the  like  good 
order  and  condition  in  which  they 
were  shipped.  The  defendant 
pleaded  : 1,  That  the  goods  were 
not  in  good  order  and  well  condi- 
tioned when  shipped.  2.  That 
defendant  did  deliver  them  in  the 
like  order  and  condition  in  which 
they  were  shipped.  Held , on 

demurrer  first  plea  bad,  as  being  no 
answer  to  the  breach,  second  plea 
good. 

Semhle,  that  the  Bill  of  Lading 
Act,  33  Vie.  ch  19,  O.,  creates  no 
estoppel  as  to  the  condition  in 
which  goods  are  when  shipped. — 
Chapman  v.  Zealand , 421. 

BOND. 

See  Indemnity. 

BONUS. 

Municipal , in  aid  of  railways. — 
Agent  to  obtain — How  appointed. — 
See  Railways,  3. 
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BOUNDARY. 

See  Ejectment. 

BUILDING  CONTRACT. 

See  Work  and  Labor, 

BY-LAW. 

Agent  of  corporation — Appoint- 
ment ofby.~\  — See  Contract,  1.— 
Railways,  3. 

Creating  debts — Repeal  of] — See 
Municipal  Corporations. 


CANDIDATE. 

Evidence  of  knowledge  and  consent 
of  corrupt  practices  at  elections.]- — 
See  Elections. 

CARRIERS. 

Liability  of  railivay  companies  as.] 
— See  Railways,  1,  6. 

CAUSE  OF  ACTION. 

In  Division  Court — Where  arising .] 
— See  Division  Courts,  2. 

CERTIFICATE. 

Of  payment  of  stock — Registra- 
tion.']— See  Corporations,  1,  3. 

CHAMBERS. 

Jurisdiction  of  Judge  in.] — See 
Absconding  Debtors. 


CHARITIES. 

Subscriptions  to  by  candidates  at 
elections.] — See  Elections,  2. 

CHATTEL  MORTGAGE. 

See  Sale  or  Goods,  1. 


CHOSE  IN  ACTION. 

Assignment  of — 35  Vic.  ch.  12,  O. 
— Construction  of — Pleading.]  — ■ 
Held,  that  35Vic.  ch.  12,  O.,  applies 
to  assignments  made  and  causes  of 
action  accrued  before  as  well  as 
after  the  passing  of  the  Act. 

The  declaration  in  this  case  set 
out  a bond  sued  on,  and  also  an 
assignment  to  the  plaintiff,  whereby 

L. ,  the  assignor,  duly  assigned  and 
made  over  to  plaintiff  the  said  bond, 
and  all  his  right  and  interest  thereto 
or  therein,  and  then  alleged  that  all 
conditions  were  fulfilled,  &c.,  to 
entitle  the  said  L.  until  he  assigned 
the  said  bond  as  aforesaid  to  plain- 
tiff, and  the  plaintiff  in  pursuance 
of  the  statute  in  that  behalf,  and 
under  the  said  assignment  to  him, 
to  maintain  this  action.  Held , that 
the  declaration  shewed  a sufficient 
assignment. — Wallace  v.  Gilchrist , 
40. 

See  Covenant  for  title— In- 
demnity7. 

CLEARING  LAND. 

In  payment  of  rent. — See  Land- 
lord and  Tenant,  1. 

CHURCHES. 

Subscriptions  to  by  candidates  at 
elections.] — See  Elections,  2. 

COLLATERAL  SECURITY. 

Notes  deposited  as  collateral  secur- 
ity— Payment  of  principal  ? ote — 
Trover  for  collaterals — 26  Vic.  ch.  45, 
sec.  2 — Construction  of — Money  had 
and  received.] — Certain  sale  notes 
were  deposited  with  defendants  as 
collateral  security  for  the  payment 
of  a note,  endorsed  by  the  plaintiff 
for  the  accommodation  of  one  M., 
and  discounted  by  defendants  for 

M.  The  collaterals  were  of  the 
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same  value  as  the  principal  note, 
and  were  to  be  paid  into  the  bank 
and  applied  cn  the  note,  so  that 
when  they  were  paid,  the  note  also 
was  to  be  paid  and  the  plaintiff’s 
liability  to  cease.  After  the  prin- 
cipal note  became  due,  defendants 
denied  that  they  held  the  sale  notes 
as  collaterals  and  refused  to  give 
the  plaintiff  any  information  as  to 
what  had  been  paid  on  them  ; and 
the  plaintiff  then  paid  the  note  in 
full,  and  demanded  an  assignment  of 
the  collaterals,  the  plaintiff’s  pay- 
ment being  made  by  a part  payment 
in  cash,  and  his  note  for  the  balance 
which  he  paid  at  maturity. 

Held , that  the  plaintiff  could  not 
maintain  trover  against  defendants 
for  the  collaterals;  for  although, 
under  26  Vic.  ch.  45,  sec.  2,  he  was 
entitled  to  the  immediate  possession 
of  them,  he  had  not  until  assign- 
ment any  property  in  them  vested 
in  him. 

Semble,  that  the  plaintiff’s  remedy 
would  be  by  a special  action  on  the 
case  against  defendants  for  not 
assigning  the  notes  to  him  after 
demand  duly  made. 

Held , however,  that  plaintiff  was 
entitled  to  recover  as  money  had 
and  received  to  his  use,  the  amount 
paid  to  defendants  on  thecollaterals, 
and  that  the  fact  of  his  only  paying 
part  of  the  principal  note  in  cash 
and  giving  his  note  for  the  balance 
did  not  take  away  his  right. 

Semble , also,  that  his  right  would 
not  be  affected  even  if  the  payment 
on  the  collaterals  were  after  his 
payment. — Cornish  v.  Niagara  Dis- 
trict Bank , 262. 


COMMISSION. 

On  sales  — Construction  of  con- 
tract for.] — See  Contract. 


COMMON  COUNTS. 

Right  to  recover  on  a quantum 
meruit , where  special  contract  not  per- 
formed.']— See  Work  and  Labor,  3. 

COMPANY. 

See  Corporations. 


CONDITION. 

What  amounts  to  in  lease.] — See 
Landlord  and  Tenant,  6. 

CONDITION  PRECEDENT. 

See  Landlord  and  Tenant,  2. 


CONTEMPT  OF  COURT. 

Right  of  Inferior  Court  to  punish 
for — Power  of  Superior  Courts.] — 
Every  Court  of  record  I as  the 
power  to  punish  for  contempt ; but 
if  the  Court  is  one  of  inferior  juris- 
diction, the  superior  Court  may 
intervene  and  prevent  any  usurpa- 
tion of  jurisdiction  by  it. 

Where,  therefore,  a barrister, 
during  the  sittings  of  the  County 
Court  of  Carleton,  used  words 
which  might  have  been,  and  were 
by  the  learned  Judge  cor  sidered  to 
have  been  used  to  insult  the  Court, 
and  on  being  told  that  unless  he  of- 
fered some  apology  he  would  be 
fined,  replied  that  he  had  nothing 
to  say;  and  was  then  adjudged  guil- 
ty of  contempt,  and  fined. — Upon 
motion  for  a certiorari  to  remove  the 
order  : Held , that  there  was  no 
excess  of  jurisdiction,  and  that  this 
Court  could  not  interfere.  Ex  parte 
Lees  and  the  Judge  of  the  County 
Court  of  Carleton , 214. 


CONTRACT. 

1.  Commission  on  sales — Contract 
for — Construction  of — Managing  di- 
rector— Powers  of — 16  Vic.  ch.  253, 
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secs.  10,  17,  20. — The  defendants 
wishing  to  introduce  an  ore  called 
blue  ore  into  Pennsylvania,  corres- 
ponded with  the  plaintiff  at  Pitts- 
burg. Through  the  plaintiff’s  inter- 
vention an  agreement  was  made 
between  O.  & Co.  and  defendants 
for  the  sale  of  15,000  tons,  to  be 
delivered  before  the  1st  of  August, 

1872,  with  an  option  to  O.  & Co.  to 
order  any  number  of  tons,  from 
10,000  to  30,000,  during  the  five 
years  from  the  1st  of  February, 

1873,  and  a formal  contract  was 
subsequently  executed.  On  the 
above  sale  being  effected,  C.,  defen- 
dants’ managing  director,  wrote 
plaintiff  that  a commission  of  15 
cents  per  ton  would  be  paid  him  on 
that  sale,  and  that  he  would  make 
him  the  following  offer  for  the 
future:  *‘I  will  give  you  a com- 
mission of  10  cents  per  ton  for  all 
ore  introduced  to  any  furnace,  that 
is,  for  the  first  sale  made  to  any 
furnace;  and  a commission  of  5 
cents  per  ton  for  all  blue  ore  for  the 
years  1873,  4,  5,  6,  7,  that  is,  for 
five  years  from  the  1st  of  January, 
1873;  and  I make  you  the  sole 
agent  for  the  sale  of  blue  ore  for 
Western  Pennsylvania.”  The  de- 
fendants paid  plaintiff  the  15  cents 
on  the  15,000  tons  ; but  O.  & Co. 
havin  g exercised  their  option,  and 
ordered  the  30,000  tons,  plaintiff 
claimed  that  he  was  entitled  to  a 
commission  of  5 cents  per  ton  on 
this  30,000  tons,  and  brought  this 
action  therefor. 

Held , that  he  could  not  recover, 
as  the  agreement  to  give  5 cents 
per  ton  oh  all  sales  during  the  five 
years,  referred  to  future  sales,  and 
not  to  any  amount  ordered  by  O.  & 
Co.,  under  their  contract-. 

Held , also,  that  proof  merely  that 
C.  was  defendants’  managing  direc- 
tor was  notsufficientevidence, under 


16  Vic.  ch.  253,  secs.  10,  20,  of  C.’s 
authority  to  enter  into  the  contract 
with  plaintiff;  but  it  should  have 
been  shewn  that  his  act  was  in 
accordance  with  the  powers  con- 
ferred on  him. 

Held , also,  that  plaintiff  was  not 
an  agent  within  sec.  17,  so  as  to 
require  his  appointment  by  by-law. 

- — Taylor  v.  Cobourg , Peterborough , 
and  Marmora  R.  14.  and  Mining 
Co.,  200. 

2.  Agreement  signed  only  by  one 
party.~\ — Where  an  agreement  con- 
tains the  names  of  the  two  con- 
tracting parties,  the  subject  matter 
of  the  contract,  and  the  promise,  it 
is  binding  on  the  party  signing  it, 
although  not  signed  by  the  other 
party. 

In  this  case  the  defendantentered 
into  a written  agreement,  whereby 
in  consideration  of  a certain  salary 
and  allowances  to  be  paid  to  him 
by  the  plaintiffs,  he  agreed  to  serve 
them  in  their  business  as  bankers 
for  three  years,  and,  if  he  should 
leave  within  that  period,  to  pay 
them  $400,  as  liquidated  damages. 
The  agreement' was  signed  by  the 
defendant  but  not  by  the  bank. 

Held,  that  defendant  was  bound 
by  it,  and  having  left  without  excuse 
he  was  liable  for  the  $400. — Bank 
oj  British  North  America  v.  Simp- 
son, 354. 

3.  Agreement — Parol  evidence  to 
explain — “ Lumber — In  an  action 
on  the  following  agreement  : “ Due 
W.  M.  $100,  payable  in  lumber,” 
&c. : Held , that  ‘‘lumber”  being 
the  general  term  used  for  different 
kindsof  lumber,  parol  evidence  was 
admissible  to  shew  what  kind  of 
lumber  the  parties  intended,  name- 
ly, “culls  and  joists.”-—  McAdie  v. 
Sills,  606. 

For  lease .] — See  Landlord  and 
Tenant,  1. 
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Rescission .]  — See  Fraud  and 
Misrepresentation,  1. 

Married  Woman  — Liability .] — 
See  Married  Woman,  2. 

Bu ilding  railway — Sub -con tra ct — 
Construction.  ] — See  Work  and 
Labour,  1. 

Building  Contract — Joint  or  sev- 
eral— Separate  contract  by  different 
tradesmen — Delay. ] — See  Work  and 
Labour,  2. 

Memorandum  in  writing — Statute 
of  Frauds .] — See  Sale  of  Goods,  2. 

Special  contract  not  performed — 
Acceptance  of  work — Right  to  recover 
on  common  counts .] — See  Work  and 
Labour,  2,  3. 

See  Landlord  and  Tenant, 2, 3 — 
Sale  of  Land — Telegraph  Com- 
pany. 

CONTRIBUTION. 

Among  wrongdoers.']  — See  In- 
demnity. 

CONTRIBUTORY  NEGLI- 
GENCE. 

See  Railways,  4. 

CONVEYANCE. 

Under  the  Short  Forms  Act.] — See 
Landlord  and  Tenant,  4. 

CONVICTION. 

See  Ways,  4. 


CORPORATIONS. 

Joint  stock  Co. — Liability  of  stock- 
holde ) s — Payment  of  stock — Registra- 
tion of  certificate — C.  S.  C.  ch.  63 — 
Construction  of]  — In  an  action 
against,  defendants  as  stockholders 
of  a joint  stock  company  incorpor- 
ated under  C.  S.  C.  ch.  63,  for  debts 
incurred  by  the  company  to  plain- 


tiffs, the  declaration  averred  that  the 
whole  amount  of  the  capital  stock 
had  not  been  paid  in,  nor  a certifi- 
cate to  that  effect,  signed  and  sworn 
to  by  a majority  of  the  trustees  of 
the  company,  registered  in  the 
registry  office  of  the  county,  nor 
had  the  defendants  paid  up  the  full 
amount  of  their  shares,  nor  made 
nor  registered  a certificate  to  that 
effect  as  required  by  the  Act. 

Held,  good,  for  it  was  unnecessary 
to  negative  the  registration  of  a 
certificate,  under  sec.  46,  of  the 
payment  in  full  of  the  capital  stock, 
and  the  requirements  of  sec.  35, 
which  were  negatived,  could  not 
be  dispensed  with  in  the  case  as 
stated  in  the  declaration. 

Quaere,  as  to  the  application  and 
meaning  of  sec.  46. 

The  defendants’  first  plea  alleged 
that  they  were  not,  at  the  respec- 
tive times  when  the  debts  were 
made  or  contracted,  or  at  any  time 
from  thence  until  the  commence- 
ment of  this  suit,  stockholders  in 
the  company.  Held , good,  not 

being  open  to  objection  as  tender- 
ing an  immaterial  issue,  whether 
defendants  were  stockholders  at  the 
commencement  of  this  suit,  for  the 
averment  as  to  that  could  not  pre- 
judice or  embarrass  the  plaintiff. 

The  replication  to  the  first  plea 
alleged,  that  although  the  defen- 
dants did  transfer  their  shares  to 
other  parties,  the  balance  due 
thereon  had  not  been  paid  in,  as 
required  by  the  Act.  Held,,  bad, 
for  under  secs.  29  and  30,  if  all  pre- 
vious calls  had  been  paid,  the  defen- 
dants might  transfer;  and  without 
such  payment  they  could  not  trans- 
fer, and  would  remain  stockholders. 

The  second  plea  alleged  that 
within  five  years  after  incorporation 
defendants  paid  up  their  full  shares 
and  thereafter  and  before  suit,. 
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namely,  1st  October,  1873,  a cer- 
tificate to  that  effect  was  signed 
and  sworn  to  by  a majority  of  the 
trustees,  including  the  president, 
before  the  registrar,  and  was  on  the 
same  day  duly  registered,  as  pre- 
scribed by  the  Act. 

Held , good,  without  alleging  that 
it  was  filed  within  thirty  days,  for 
that  the  limit,  prescribed  by  sec. 
35,  applies  to  the  general  payment 
in  full  of  the  stock,  net  to  payment 
by  one  individual  shareholder  ; and 
that  it  was  unnecessary  to  shew 
that  defendants  paid  up  within  the 
time  mentioned  in  the  declaration 
of  incorporation,  or  that  the  cer- 
tificate was  filed  before  the  con- 
tracting of  the  debts  sued  for. 

Under  sec.  33,  as  soon  as  a share- 
holder has  paid  up  his  full  shares, 
and  registered  the  certificate  pre- 
scribed, his  liability^  ceases,  except 
in  the  cases  specified  in  the  Act, 
and  this  notwithstanding  sec.  34, 
which,owingtothe  manner  in  which 
the  previous  statutes  have  been  con- 
solidated, is  apparently  inconsistent. 
— McKenzie  et  al.  v.  Kittridge  et  al. , 1 . 

2.  Held,  that  the  general  agent  in 
Canada  of  a foreign  company,  must 
be  regarded  in  the  same  light  as  the 
general  agent  at  the  head  office  in 
the  foreign  country. — CampbeU  v. 
National  Life  Ins.  Go.,  133. 

3.  C.  L.  P.  Act , sec.  97 — Plea  of 
defence  arising  after  suit. J — Under 
the  C.  L.  P.  Act,  sec,  97,  to  make 
a plea  a good  plea  to  the  further 
maintenance  of  the  action,  it  is  suf- 
ficient if  it  disclose  on  its  face 
matter  which  arose  after  the  com- 
mencement of  the  action;  no  formal 
commencement  is  necessary. 

Therefore  in  an  action  by  credi- 
tors against  shareholders  of  a com- 
pany, a plea  setting  up  the  payment 
of  their  shares  in  full  by  defendants, 
not  saying  before  the  suit,  and  that 


a certificate  to  that  effect  was  drawn 
up,  sworn,  and  registered  after  the 
commencement  of  the  suit,  was 
held  a good  plea  of  a defence  aris- 
ing after  suit,  the  defence  being 
incomplete  without  the  registry. — 
JVLcKenzie  et  al.  v.  Kittridge  et  al., 
145. 

4.  Joint  stock  company  by  letted 
patent — ■ Subsequent  incorporation  by 
statute — Liability  oj  shareholders .] — 
To  an  action  for  calls  alleged  to  be 
due  by  defendant  to  the  Canada 
Car  and  Manufacturing  Company, 
defendant  pleaded  on  equitable 
grounds,  that  he  subscribed  for  the 
shares  and  became  a shareholder  in 
a company,  called  “ The  Canada 
Car  Company,”  incorporated  by 
letters  patent  for  certain  specified 
purposes,  and  not  otherwise  : that 
afterwards,  and  without  the  assent 
and  against  the  will  of  "defendant, 
that  company  applied  to  the  Do- 
minion Legislature  and  obtained  an 
Act  constituting  the  shareholders 
therein  a body  corporate,  under  the 
name  of  the  Canada  Car  and  Manu- 
facturing Company,  the  now  plain- 
tiffs : that  by  the  said  Act  greater 
powers  were  conferred  upon  the 
plaintiffs  than  were  possessed  by 
the  Canada  Car  Company,  and  the 
nature  of  the  business  was  varied 
and  extended,  and  the  undertaking 
rendered  more  hazardous  than  was 
contemplated  by  the  Canada  Car 
Company,  or  the  defendant  when 
he  became  a shareholder  thereof ; 
and  that  the  defendant  never  agreed 
to  become  a shareholder  of  or  invest 
his  money  in  a company  possessing 
the  powers  of  the  plaintiffs,  whereby 
defendant  is  relieved  from  liability. 

Held,  plea  clearly  bad  ; for  the 
Act  was  binding  on  all  the  share- 
holders, whether  assenting  or  not 
to  the  application  for  it ; and  this 
Court  had  no  jurisdiction  to  relieve 
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defendant  from  a liability  which 
the  statute  expressly  declared  that 
he  shou’d  continue  to  be  subject  to. 
— Canada  Car  and  Mauvfacturing 
Co.  v.  Harris , 380. 

Managing  director  — Whether 
necessary  to  appoint  by  by -law. ] — 
See  Contract,  1 . 

See  Insurance,  1 — Railways — 
Sale  of  Land — Telegraph  Com- 
pany— W ays,  4. 


CORRUPT  PRACTICES. 

At  Elections.']  — See  Elections. 


COSTS. 

Appeal — New  trial  granted,  as  a 
matter  of  discretion. ] — See  Appeal. 
Recovery  of  as  damages.] — See 

1 ndemnity. 


COUNTY  COURT. 

Division  Court  judgment — Trans- 
cript of  to  County  Court.] — See 
Division  Courts,  2. 

See  Contempt  of  Court — Over- 
holding Tenants. 


COURT. 

Contempt  of] — See  Contempt  of 
Court. 

See  Division  Courts. 

COVENANTS. 

Dependent  and  independent.] — 
See  Landlord  and  Tenant,  2. 

In  lease  for  quiet  enjoyment — Con- 
struction of] — See  Landlord  and 
Tenant,  4. 

Clause  in  lease — Whether  covenant 
or  condition], — See  Landlord  and 
Tenant,  6. 


COVENANT  FOR  TITLE. 

Covenant  running  ivith  the  land 
— Equitable  title — Assignment  of 
82  yoL  xxiv.  c.p. 


chose  in  action.] — Defendant  being 
seized  in  fee  of  certain  land  in 
trust  for  his  son,  at  the  request  of 
the  son,  mortgaged  it  to  B.  & V. 
for  $400,  the  son  receiving  the 
money  and  agreeing  to  pay  it  off. 
Afterwards  the  defendant  con- 
veyed to  his  son,  the  consideration 
stated  being  $4,000,  but  in  reality 
it  was  a gift,  and  the  deed  by  inad- 
vertence and  mistake,  contained  a 
covenant  for  the  right  to  convey,, 
notwithstanding  defendant’s  acts, 
and  that  he  had  done  no  act  to 
encumber  the  land.  On  the  21st 
October,  1866,  the  son  mortgaged 
the  land  to  the  plaintiff  for  $400, 
and  this  mortgage  was  foreclosed 
by  the  plaintiff,  who  was  compelled 
to  pay  off  the  mortgage  to  B.  & V. 
It  did  not  appear  that  the  plaintiff 
had  any  knowledge  of  the  trust  be- 
tween the  father  and  son  or  of  the 
arrangement  between  them  as  to 
the  mortgage  to  B.  & V.,  or  that  he 
knew  of  this  mortgage  until  after 
the  foreclosure  ; but  it  appeared 
that  it,  together  with  the  other  con- 
veyances, had  been  duly  registered, 
and  that  the  land  was  worth  both 
the  mortgages.  The  plaintiff  hav- 
ing sued  the  defendant  on  the  cov- 
enant contained  in  defendant’s  deed 
to  the  son,  to  recover  the  amount 
paid  to  B.  & V.  : 

Held , affirming  the  judgment  of 
the  Court  below,  that  the  plaintiff 
could  not  recover,  for  that  the  facts 
would  constitu’e  a good  defence  on 
equitable  grounds  to  an  action 
brought  against  defendant  by  the 
son  ; and  the  title  of  the  covenantor 
and  covenantee  being  equitable 
only,  the  plaintiff,  as  assignee  of 
the  covenant,  could  stand  in  no 
better  position  than  his  assignor. — 
Claxton  v.  Gilbert  (in  appeal),  500. 

See  Landlord  and  Tenant,  6. 
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CRIMINAL  INFORMATION. 

See  Defamation. 

CRIMINAL  LAW. 

] . Sending  threatening  letters  — 
32-33  Vic.  ck.  21,  sec.  43 — Construc- 
tion of .] — The  32-33  Vic.,  ch.  21, 
sec,  43,  D.,  makes  it  a felony  to 
send  £>  any  letter  demand  ing  of  any 
person  with  menaces,  and  without 
any  reasonable  or  probable  cause,” 
any  money,  &c. 

Held , that  the  words,  “ without 
reasonable  or  probable  cause,” 
apply  to  the  money  demanded,  and 
not  to  the  accusation  threatened  to 
be  made. — Regina  v.  Mason , 58. 

2.  Indictment  for  shooting  with 
intent — Conviction  for  assault— Evi- 
dence.']— Upon  an  indictment  for 
shooting  with  a felonious  intent, 
the  prisoner,  if  acquitted  of  the 
felony,  o ay  be  convicted  of  com- 
mon assault. 

To  discharge  a pistol  loaded 
with  powder  and  wadding  at  a 
person  within  such  a distance  that 
he  might  have  been  hit,  is  an 
.assault.  It  was  held  here  that  there 
was  sufficient  evidence  of  the 
prisoner  having  done  this,  and  a 
conviction  for  assault  was  upheld. 
- — Regina  v.  Cronan , 106. 

See  Perjury. 


CROSSINGS. 

Railway — Locomotive  blowing  off 
steam  at — Accident — Liability.]  — 
See  Railways,  4. 

Railway — Improper  state  of  — 
Accident  — Liability.] — See  Rail- 
ways, 5. 

CROWN  LANDS. 

Patentee  of  the  Crown — Right  to 
maintain  trespass  without  entry.]— 


The  patentee  of  the  Crown  of  land 
may  maintain  trespass  without 
entry  against  a person  in  actual 
possession  before  and  at  the  time 
of  the  issuing  of  the  patent,  for  the 
letters  patent  operate  by  way  of 
feoffment  with  livery  of  seizin  to 
the  patentee,  and  defendant’s  pos- 
session must  be  regarded  as  an 
entry  subsequent  thereto. — Green- 
law v.  Fraser , 230. 

DAMAGES. 

Unliquidated.] — See  Fraud  and 
Misrepresentation. 

Recovery  of  costs  as.] — See  Indem- 
nity. 

For  illegal  distress.]  — See  Land- 
lord and  Tenant,  5. 

Nominal.] — See  Sale  of  Land. 

DEBTS. 

Repeal  of  by-law  creating.] — See 
Municipal  Corporations. 


DECEIT. 

See  Fraud  and  Misrepresenta- 
tion. 

DEDICATION. 

See  Ways,  2,  3. 

DEED. 

Lease — Short  Forms'  Acts.] — See 
Landlord  and  Tenant,  4. 


DEFAMATION. 

Libel — Criminal  information  — 
Affidavits — Sufficiency  of.] — On  an 
application  for  a criminal  informa- 
tion against  defendants  for  a libel, 
the  applicant’s  affidavit  stated  that 
he  had  read  an  article  published  in 
the  National  newspaper  in  Toron- 
to, on  the  16th  of  July,  1874,  setting 
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it  out  : that  he  was  the  person 
referred  to  : that  the  statements 
therein  were  untrue;  and  that  they 
were  intended  to  prejudice  and 
injure  him  : that  the  defendants 
were,  on  the  16th  of  July,  proprie- 
tors and  publishers  of  said  paper; 
and  that  the  article  was  printed  and 
published  by  them,  and  is  the 
same  article  contained  in  the  said 
newspaper,  attached  to  the  affida- 
vit of  R.,  “ filed  on  this  applica- 
tion.” R.’s  affidavit  was  sworn  on 
the  22nd  of  August,  and  stated  that 
the  annexed  copy  of  the  National 
newspaper,  bearing  date  the  16th 
July,  1874,  was  on  that  day  pub- 
lished in  Toronto,  at  21  Adelaide 
Street  East,”  by  defendants,  “ who 
are  the  publishers  and  proprietors 
thereof.”  The  newspaper  con- 
tained the  libel  set  out  in  the 
applicant’s  affidavit.  The  appli- 
cation was  not  made  until  the  24th 
of  August,  two  days  after  the  affi- 
davit was  sworn. 

Held , that  the  applicant’s  affida- 
vit was  sufficient:  that  the  refer- 
ence to  R.'s  affidavit  as  “ filed  on 
this  application”  could  only  mean, 
there  being  only  one  application, 
the  application  about  to  be  made 
on  these  affidavits. 

Held , also,  that  it  was  no  objec- 
tion that  the  rule  nisi  was  stated  to 
have  been  moved  by  counsel  for 
the  Crown,  instead  of  for  the  appli- 
cant. 

Held , also,  that  it  was  no  objec- 
tion that  the  affidavit  described 
the  applicant  as  “Esquire”  only, 
for  it  was  not  necessary  to  shew 
that  he  occupied  any  public  or 
official  position. 

In  answer  to  the  application  the 
defendants  filed  an  affidavit  stating 
that  they  had  no  personal  know- 
ledge of  the  matter  contained  in 
the  alleged  libels,  but  received  the 


information  from  persons  whom 
they  believed  to  be  reliable  and 
trustworthy  : that  the  Globe  news- 
paper was  controlled  by  the  appli- 
cant, who  was  an  active  politician, 
and  had  published  a number  of 
articles  violently  attacking  one  S., 
who  was  a candidate  for  a public 
office,  and  the  libels  in  question 
were  published  with  a view  of 
counteracting  the  effect  of  these 
articles,  and  believing  them  to  be 
true  and  without  malice.  Held — 
No  answer. — Regina  v.  Thompson 
et.  al .,  252. 

DELAY. 

See  Insolvency — Work  and  La- 
BOUR,  2. 

DEPARTURE. 

In  pleading. ] — See  Insurance,  2 
— Landlord  and  Tenant,  2. 

DESCRIPTION  OF  LAND. 

See  Ejectment. 

DISCHARGE. 

Insolvency — Waiver  of  objections 
— Validity  i] — See  Insolvency. 

DISTRESS. 

Illegal .] — See  Indemnity. 

Goods  left  to  be  repaired — Exemp- 
tion.]— See  Landlord  andTenant,  3. 

Illegal — Damages .j — See  Land- 
lord and  Tenant,  3. 

Second  distress  for  samerent.]— See 
Landlord  and  Tenant,  5. 

See  Tender. 


DIVISION  COURTS. 

1.  Division  Court  jurisdiction — 
Cause  of  action — C.  S.  U.  C.  ch. 
19,  sec.  71.] — “Cause  of  action,” 
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within  the  Division  Court  Act,  C. 
S.  U.  C.  ch.  19,  sec  71,  means  the 
“ whole  cause  of  action;”  and  there- 
fore where  the  plaintiffs  sued 
defendant  in  the  Division  Court, 
at  Ingersoll,  in  the  County  of  Ox- 
ford, on  a promissory  note,  payable 
there,  but  made  in  Strathroy,  in 
the  County  of  Middlesex,  where 
defendant  resided  : Held , that  as 
the  whole  cause  of  action  di,d  not 
arise  at  Ingersoll,  the  action  would 
not  lie  there,  but  should  have  been 
brought  at  Strathroy,  where  defen- 
dant resided  ; and  that  a prohibi- 
tion was  properly  ordered. 

Vaughan  v.  Weldon , L.  R.  IOC* 
P.  47,  and  the  cases  on  the  C.  L. 
P.  Act,  sec.  44,  distinguished.— 
Noxon  et  aL  v.  Holmes  et  al .,  541. 

2.  Division  Court  judgment  — 
Transcript  to  County  Court.~\  — 
Held  that,  under  the  Division 
Courts  Act,  C.  S.  U.  C.  ch.  19, 
secs.  142,  148,  145,  an  execution 
against  goods  and  chattels  must 
first  issue  out  of  the  Division  Court 
in  which  judgment  was  originally 
recovered,  and  be  returned  nulla 
bona , before  a transcript  of  the 
judgment  can  be  transmitted  to  and 
filed  in  a County  Court. 

Where,  therefore,  without  the 
issue  of  such  execution  and  its  re- 
turn bona , a transcript  was 

filed  in  the  County  Court,  under 
which  plaintiff’s  lands  were  seized 
by  the  she r l fl  and  sold  : Held , that 
the  sale  was  void.  — Burgess  v. 
Tully  et  al .,  549. 


EASEMENT. 

Stove-pipe  passing  through  adjoin- 
ing house — Evidence .] — The  owner 
of  a house  subdivided  it,  and  Jet 
the  north  part  to  one  G.  This 
consisted  of  two  rooms,  a front  and 
back  room,  the  front  room  having  a 


chimney,  but  not  the  latter.  G. 
had  a stove  in  the  back  room,  and 
the  only  way  he  could  use  it  was- 
hy passing  a stovepipe  through  a 
hole  in  the  partition  between  his 
and  the  south  part,  and  thence  into 
the  chimney  in  that  part.  The 
owner  subsequently  leased  the 
south  part  to  defendant,  who  at  the 
time  he  became  tenant  was  aware 
of  the  existence  of  the  stovepipe. 
G.  afterwards  assigned  to  the  plain- 
tiff, and  on  leaving  took  down  the 
pipe.  The  plaintiff,  on  coming  in, 
put  up  a pipe  of  his  own,  with  the 
consent  of,  or  at  least,  without  any 
objection  by  defendant.  The  defen- 
dant having  afterwards  taken  down 
the  pipe  and  stopped  up  the  hole  : 

Held , that  he  was  a wrong-doer 
in  so  doing,  for  that  he  only  held 
the  south  part  subject  to  the  user 
or  easement  of  the  plaintiff  of  the 
stovepipe  and  hole. — Culverwell  v. 
Lochington,  611. 

EJECTMENT. 

Question  of  bound  a.  ry — Description 
of  land.~\ — The  plaintiff  in  eject- 
ment described  the  land  claimed 
by  him  as  that  part  of  lot  24  com- 
prised within  these  limits  : com- 
mencing at  the  south  westerly 
corner  of  lot  24,  then  north,  parallel 
with  town  line,  20  feet  ; then 
easterly  parallel  with  the  southerly 
limit  of  said  lot  to  town  line,  then 
southerly  along  said  line  to  the 
southerly  limit  of  said  lot  24,  then 
westerly  along  said  southerly  limit 
to  the  place  of  beginning.  Defen- 
dant appeared  and  limited  his 
defence  to  the  land  described  as, 
commencing  at  the  north  easterly 
corner  of  lot  25 ; thence  southerly 
along  the  said  easterly  boundary  of 
said  lot,  20  feet  to  a point  ; thence 
westerly,  at  right  angles  to  said 
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boundary,  to  a point  on  the  western 
boundary  of  said  lot  25 ; thence 
northerly  along  said  boundary  20 
feet  to  a point  on  the  boundary  line 
between  lots  24  and  2 5 ; thence 
easterly  along  said  last  mentioned 
boundary  line  to  the  place  of 
beginning';  “and  which  is  sought 
to  be  recovered  in  this- action  as 
being  part  of  lot  24.”  Lot  24 
adjoined  and  lay  to  the  north  of  lot 
25.  It  was  admitted  at  the  trial 
that  the  plaintiff  was  entitled  to  the 
south  half  of  24  and  defendant  to 
the  north  half  of  25,  and  the  learned 
Judge  thereupon  held  that  there 
was  nothing  to  try,  and  entered  a 
verdict  for  the  plaintiff;  but 

Held , that  the  question  of  the 
true  position  of  the  boundary  line 
between  the  lots  was  substantially 
raised,  and  should  have  been  tried. 
— Archer  v.  Kilton,  195. 

See  Overholding  Tenants. 

ELECTIONS. 

1.  Parliamentary  election — Cor- 
rupt practices  at — Evidence  of  the 
candidate' s knowledge  and  consent .] 
— In  an  election  case,  on  appeal 
from  the  judgment  of  the  presiding 
judge  at  the  trial — Field,  that  the 
circumstantial  evidence,  as  set  out 
in  the  report,  was  sufficient  to  shew 
that  corrupt  practices  were  commit- 
ted by  the  agents  of  the  respondent, 
and  with  his  knowledge  and  con- 
sent, notwithstanding  his  disclaimer 
on  oath.  It  is  sufficient  to  shew 
the  candidate’s  knowledge  of  and 
assent  to  the  fact  that  his  agents 
were  using  bribery  to  procure  his 
election,  without  connecting  him 
with  any  particular  act  of  bribery  ; 
and  his  assent  must  be  assumed 
from  his  non-interference  or  objec- 
tion when  he  has  the  opportunity. 

Sernble , that  wilful  intentional 


ignorance  is  the  same  as  actual 
knowledge.  — The  London  Election 
Case , 434. 

2.  Corrupt  practices  at  elections — 
Subscriptions  to  churches . ] — The 
learned  Judge  who  tried  an  election 
case,  having  set  aside  the  election 
for  bribery  by  agents,  but  found 
that  the  candidate  was  not  himself 
guilty  of  corrupt  practices,  the 
Court,  on  appeal,  declined,  under 
the  evidence  set  out  in  the  case,  to 
interfere  ; but  the  appeal  was  dis- 
missed without  costs,  as  there  were 
strong  grounds  for  presenting  it ; 
and  had  the  finding  been  otherwise 
it  would  not  have  been  disturbed. 

Remarks  as  to  subscriptions  to 
churches  and  charities  given  a short 
time  before  the  election.  — The 
South  Huron  Election  Case , 488. 


ENTRY. 

Right  vf  patentee  to  maintain 
trespass  before.'] — See  Crown  Lands. 

Right  of.] — See  Landlord  and 
Tenant,  6. 


EQUITABLE  PLEADING-. 

See  Fraud  and  Misrepresenta- 
tion, 1— Insurance,  2. 


EQUITABLE  TITLE. 

See  Covenant  for  Title. 


ERROR  AND  APPEAL. 

See  Appeal. 


ESQUIRE. 

Description  of  applicant,  in  criminal 
information.]  — See  Defamation. 

ESTOPPEL. 

See  Bill  of  Lading  — Insolvency 
— Insurance. 
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EVICTION. 

See  Landlord  and  Tenant,  1. 


EVIDENCE. 

See  Contract,  3 — Criminal 
Law,  2 — Easement — Elections — 
Fraud  and  Misrepresentation,  2 
— Limitations,  Statute  of — Ma- 
licious Arrest  — Married  Wo- 
man, 1 — Railways,  1,  2,  3,  5,  6 — 
Replevin — Tender  — Trespass — 
Ways,  1,  2,  3 — Work  and  Labour. 
3. 

EXECUTION. 

In  County  Court  on  transcript 
of  Division  Court  judgment .] — See 
Division  Courts,  2. 

Setting  aside  fi.  fa.  after  discharge 
in  insolvency .] — See  Insolvency, 

EXEMPLIFICATION. 

Of  foreign  judgment — Sufficiency 
of.] — See  Foreign  Judgment. 

FALSE  REPRESENTATION. 

See  Fraud  and  Misrepresenta- 
tion. 

FEOFFMENT. 

See  Crown  Lands. 

FI.  FA.  GOODS. 

Setting  aside  after  discharge  in 
insolvency .] — See  Insolvency. 

FI.  FA.  LANDS. 

See  Division  Courts. 

FIRE. 

Setting  out  on  landf] — See  Rail- 
ways, 2. 

Stovepipe  passing  through  adjoin- 


ing house — Right  to  as  an  easement .] 
See  Easement. 

FIREARMS. 

Discharging.']  — - See  Criminal 
Law,  2. 

FIRE  INSURANCE. 

See  Insurance,  2. 


FOREIGN  COMPANY. 

Agents  of  in  Canada — Power  to 
bind  company .] — See  Corporations, 
2. 


FOREIGN  JUDGMENT. 

Proof  of — Personal  service  — 
Waiver  of.] — To  prove  a judgment 
recovered  in  Lower  Canada  an  in- 
strument was  produced,  headed, 
“ Province  of  Quebec,  District  of 
Montreal,  Superior  Court  of  Lower 
Canada,”  and  setting  out  the  judg- 
ment of  the  Court,  and  certified  to 
be  a true  copy  under  the  hand  of 
the  prothonotary  and  the  seal  of  the 
Court : Held , sufficient,  under  C. 
S.  C.  ch.  80,  sec.  1. 

It  was  also  objected  that  the  judg- 
ment was  not  sufficient,  as  the 
defendant  had  not  been  personally 
served  with  process  in  the  action 
in  the  foreign  Court  ; but  Held , that 
as  defendanthad  procured  bail  to  be 
put  in,  and  so  obtained  his  freight, 
which  had  been  attached,  the  objec- 
tion could  not  be  raised — Tilton  v. 
McKay,  94. 


FORFEITURE. 

Of  policy  of  insurance — Non-pay- 
ment of  renewal  premiums  within 
stipulated  time — Waiver.] — See  In- 
surance, 1. 

Of  lease.]'— See  Landlord  and 
Tenant,  6. 
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FORMS. 

Statutory  lease — Compliance  with 
Jorms.]  — See  Landlord  and  Ten- 
ant, 4. 


FRAUD  AND  MISREPRE- 
SENTATION. 

1 . Action  for  work  and  labour — 
Fraudulent  representations  — Equit- 
able plea — Claim  for  unliquidated 
damages .] — Action  on  the  common 
counts  for  work  and  labour  in 
cutting  and  sawing  timber  for 
defendants.  Plea,  on  equitable 
grounds,  in  substance,  that  the 
plaintiff  falsely  and  fraudulently 
represented  to  the  defendants  that 
he  bad  certain  interests  in  and  the 
title  to  certain  lands,  and  certain 
interests  in  and  the  right  to  cut 
timber  on,  other  lands,  whereby 
defendants  were  induced  to  pur- 
chase the  said  interests,  &c.,  paying 
a certain  sum  down,  and  securing 
the  rest  by  mortgage  ; and  it  was 
further  agreed  that  the  plaintiff 
should  cut  and  saw  into  lumber  all 
the  saw  logs  on  said  lands  first 
mentioned  for  the  defendants  : that 
defendants,  relying  on  plaintiff’s 
representations,  entered  upon  said 
lands  and  cut  and  made  timber  on 
said  lands  secondly  above  men- 
tioned, and  expended  a large  sum 
of  money  therein  ; yet  that  the 
plaintiff  had  not  the  right  in  respect 
of  a large  quantity  of  the  said 
secondly  above  mentioned  lands, 
by  reason  whereof  defendants  ac- 
quired rights  of  much  less  value 
than  the  plaintiff*  represented  he 
possessed,  namely,  by  a sum  ex- 
ceeding the  plaintiff’s  claim  ; and 
defendants  first  became  aware  of 
the  said  false  and  fraudulent  repre- 
sentation after  they  had  purchased 
said  lands,  cut  the  timber,  and  ex- 
pended the  moneys  as  aforesaid, 


and  defendants  are  likely  to  lose  a 
large  quantity  of  the  said  timber 
and  sawlogs  so  cut  and  made  by 
them  as  aforesaid  : that  the  plain- 
tiff’s causeof  action  arose  in  cutting 
and  sawing  into  lumber,  under  said 
agreement,  the  sawlogs  upon  the 
said  first  above  mentioned  lands, 
and  otherwise  in  part  performance 
of  this  agreement.  And  defendants 
prayed  that  it  might  be  declared 
that  they  were  not  liable  to  pay 
anything  to  the  plaintiff,  and  that 
the  plaintiff  might  be  ordered  to 
pay  defendants  what  is  just  and 
equitable  for  the  loss  they  have 
sustained. 

Held,  plea  had,  as  constituting 
no  defence,  but  only  amounting  to 
a claim  for  unliquidated  damages, 
the  subject  of  an  action  at  law  and 
not  of  a suit  in  equity. 

Held,  also,  that  no  ground  was 
shewn  for  the  rescission  of  the  con- 
tract, and  an  amendment,  by  adding 
a prayer  therefor,  wTas  refused. 

Qucere,  as  to  defendants’  right  to 
claim  a rescission  of  the  contract. — 
Lapp  v.  Firstbrook  et  al .,  239. 

2.  False  Representation  — War - 
ranty — Evidence .] — The  plaintiff 
purchased  a steam  vessel  from 
defendant  on  the  faith, as  he  alleged, 
but  which  defendant  denied,  of 
certain  representations  made  by 
defendant  as  to  her  power  and 
capability;  and,  after  some  dis- 
cussion, a document  called  a bill  ot 
sale,  but  not  under  seal,  the  vessel 
being  unregistered,  was  executed. 
This  merely  stated  that  the  defen- 
dant, in  consideration  of  83,000, 
sold  and  assigned  the  vessel  to 
plaintiff,  with  a warranty  only  as 
to  title.  The  boat  did  not  answer 
the  alleged  representations  as  to 
powrer  and  capability,  but  no  fraud 
was  charged  against  defendant. 
The  plaintiff  having  brought  an 
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action  for  a false  representation, 
and  also  for  breach  of  warranty: 

Held , that  the  plaintiff  could  not 
recover  as  for  a false  representation, 
there  be:ngno  imputation  of  fraud  ; 
that  his  remedy,  if  at  all,  must  be 
for  breach  of  warranty  ; and  that 
although  the  document  contained 
only  a warranty  as  to  title,  still  it 
was  a question  for  the  jury  upon 
the  whole  evidence  whether  the 
defendant  had  in  fact  intended  to 
warrant  her  power  and  capability, 
or  whether  the  document  contained 
the  whole  contract. — Bennett  v. 
Tregent , 565. 

FRAUDS,  STATUTE  OF. 

Agreement  signed  only  by  'party  to 
be  charged  — Sufficiency  of.']  — See 
Contract,  2. 

Sale  of  goods  at  auction — Memor~ 
andum  in  writing.]  — See  Sale  of 
Goods,  2. 


FURTHER  INSURANCE. 

See  Insurance,  2. 


HEALTH. 

Proviso  as  to  health  of  insured  in 
policy ,] — See  Insurance,  1. 

HIGHWAYS. 

See  Railways,  4,  5 — Ways. 


HIRING. 

See  Contract,  2. 

• 

HOUSE. 

Stove-pipe  from,  adjoining , pass- 
ing through.] — See  Easement. 


IDENTITY. 

Evidence  of  identity  of  timber  cut  on 
limits  by  wrongdoer.] — See  Reple- 
vin. 

IGNORANCE. 

Wilful , same  as  actual  knowledge.] 
— See  Elections,  1. 

INDEMNITY. 

Bond — Pleading — Landlord  and 
tenant — Distress  warrant  — Illegal 
seizure — Contribution  among  wrong- 
doers.]— Defendant  was  a creditor 
of  one  T.  H.,  and  at  defendant’s 
request  one  L.,  on  receiving  the 
bond  the  subject  of  this  suit,  exe- 
cuted a power  of  attorney  to  defen- 
dant to  collect  certain  rent  due  by 
T.  H.  to  L.  Defendant  then  re- 
requested L.  to  sign  a distress 
warrant  against  T.  H.,  which  L. 
did,  and  defendant  placed  it  in 
plaintiff’s  hands  with  instructions 
to  seize  certain  property  which 
defendant  had  caused  to  be  placed 
on  the  demised  premises,  as  well 
as  some  other  property  elsewhere. 
The  plaintiff  seized,  and  shortly 
afterwards  obtained  a bond  of 
indemnity  from  L.  The  property 
was  claimed  by  J.  H.  a son  of  T., 
H.,  but  was  sold  by  defendant’s 
instructions,  who  became  the  pur- 
chaser of  a large  portion.  J.  H. 
brought  an  action  against  L.  and 
the  plaintiff,  and  recovered  against 
them.  Plaintiff  paid  the  damages 
and  costs,  and  commenced  an 
action  against  L.  on  his  bond. 
This  L.  settled  by  conveying  to 
plaintiff  a lot  of  land  and  assigning 
to  plaintiff  by  deed  defendant’s 
bond,  and  plaintiff  then  sued  defen- 
dant on  this  bond.  The  declara- 
tion set  out  the  bond,  and  also  the 
assignment  to  plaintiff,  whereby  L. 


HUSBAND  AND  WIFE. 

See  Married  Woman. 
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duly  assigned  and  made  over  to 
plaintiff  the  said  bond  and  all  his 
right  and  interest  thereto  or  there- 
in, and  then  alleged  that  all  con- 
ditions were  fulfilled,  &c.,  to  entitle 
the  said  L.,  until  he  assigned  the 
said  bond  as  aforesaid  to  plaintiff, 
and  the  plaintiff  in  pursuance  of 
the  statute  in  that  behalf,  and 
under  the  said  assignment  to  him, 
to  maintain  this  action. 

Held , that  the  defendant  was 
liable,  for  although  the  distress 
warrant  was  executed  by  L.,  yet 
it  was  done  at  defendant’s  request, 
who  assumed  the  entire  direction 
of  the  seizure  and  sale. 

Held , also,  that  L.  was  damnified, 
in  having  to  settle  the  plaintiff’s 
action  against  him  by  conveying 
the  land  and  assigning  the  defen- 
dant’s bond  ; and  that  he  was  not 
bound  to  defend  the  suit,  for  the 
plaintiff  having  acted  under  ex- 
press instructions  from  defendant, 
L.’s  agent,  and  having  been  guilty 
of  no  wilful  neglect  or  default,  L. 
had  no  defence. 

Held , also,  as  the  plaintiff’s  act 
in  seizing  and  selling  was  done 
under  defendant’s  direction,  and  in 
good  faith,  and  was  not  apparently 
illegal  in  itself,  the  rule  of  no  con- 
tribution among  wrong-doers  did 
not  apply. 

Held , also,  that  J.  H.  had  a right 
of  action  against  plaintiff  and  L., 
and  i*  mattered  not  whether  T.  H. 
or  J.  H.  was  injured,  so  long  as  the 
plaintiff  acted  under  the  warrant, 
and  was  in  consequence  made 
responsible. 

Held , also,  that  the  plaintiff  was 
entitled  to  recover  the  costs  of 
defence  incurred  by  him  and  L. — 
Wallace  v.  Gilchrist , 40. 


INDICTMENT. 

Malicious  'prosecution — Record  of 
acquittal — How  obtained.]— Semble, 
that  a person  tried  for  felony  and 
acquitted  can  only  obtain  a copy  of 
the  indictment  and  record  of  ac- 
quittal, to  be  used  in  action  for 
malicious  prosecution,  on  the  fiat  of 
the  Attorney-General  ; and  the 
granting  or  refusing  such  applica- 
tion cannot  be  reviewed  by  this 
Court. 

The  application  here  was  for  a 
rule  calling  on  the  Attorney-Gene- 
ral to  shew  cause  why  judgment  of 
acquittal  should  not  be  entered  on 
the  indictment. 

Held , that  the  indictment  not 
being  a record  of  this  Court,  or 
brought  into  it  by  certiorari,  the 
Court  had  no  jurisdiction  — Regina 
v.  Ivy,  78. 

See  Criminal  Law — Perjury. 


INSOLVENCY. 

Discharge- — Waiver  of  objections 
thereto — Right  to  assign  ivhen  no 
assets .] — Some  nine  years  after 
defendant  had  obtained  his  dis- 
charge in  insolvency,  the  plaintiff, 
a scheduled  creditor,  issued  a ji.  fa. 
against  defendant’s  goods  on  a 
judgment  recovered  before  the  dis- 
charge, contending  that  the  dis- 
charge was  void,  because  de- 
fendant had,  previous  to  his  as- 
signment, fraudulently  allowed  a 
judgment  to  be  recovered  against 
him  and  his  assets  taken  ; and, 
also,  because  his  assets  being  so 
taken,  there  was  nothing  at  the 
time  of  the  assignment  on  which  it 
could  operate.  It  appeared,  how- 
ever, that  the  plaintiff  consented  to 
the  assignment,  and  did  not  appeal 
from  the  order  of  discharge  ; nor 
did  he,  when  the  discharge  was 
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being  granted,  raise  the  objection 
of  no  assets. 

Held , thatthe^  fa.  goods  must 
be  set  aside  ; and  that  the  plain- 
tiff’s remedy,  if  any,  was  by  action 
on  the  judgment. 

Semite,  hovvever,  that  the  plain- 
tiff, by  his  conduct  and  the  lapse  of 
time,  was  precluded. — Parke  v. 
Day,  619. 

See  Insurance,  2 — Landlord 
and  Tenant,  3. 


INSURABLE  INTEREST. 

See  Insurance,  2. 

INSURANCE. 

I . Insurance  Company  — Accept- 
ance of  premiums  after  time  elapsed 
— Proviso  as  to  insured  being  in 
good  health — Meaning  of. ] — By  the 
ncn-payment  of  the  renewal  pre- 
miums at  the  stipulated  times,  a 
policy  of  life  insurance  became  for- 
feited. The  policy  provided  that 
payment  if  made  when  overdue, 
would  not  be  considered  as  continu- 
ing the  policy  unless  the  insured 
was  in  good  health  at  the  time; 
but  the  practice  of  the  company 
was  to  receive  payment  of  such 
premiums,  and  to  issue  the  renewal 
receipts  within  thirty  days  after 
the  stipulated  times,  provided  the 
insured  were  then  in  good  health. 
Held,  that  the  proviso  as  to  the 
insured  being  in  good  health  did 
not  apply  to  his  actual  state,  but  to 
the  general  understanding  of  the 
parties  and  their  consequent  action 
thereon. 

Where,  therefore,  at  the  time  of 
paying  the  premium  and  giving  the 
receipt,  the  insured  had  in  fact 
received  an  injury  which  soon  after 
resulted  in  death;  but  it  clearly 
appeared  t h at  no  danger  was 
anticipated  by  either  the  insured 


or  his  medical  attendant,  or  by  the 
defendants  themselves  : Held , that 
the  payment  was  good,  and  the  for- 
feiture waived. 

Held , also,  that  the  proviso  as  to 
the  insured  being  in  good  health, 
was  to  guard  against  frauds  com- 
mitted on  the  company,  and  not  to 
prevent  the  company  themselves, 
when  in  full  possession  of  the  facts, 
dealing  with  the  insured. 

Held  also,  that  the  general  agents 
in  Canada  of  a foreign  company,, 
must  be  regarded  in  the  same  light 
as  the  general  agents  at  the  head 
office  in  the  foreign  country. — 
M.  A.  Campbell  v.  National  Life 
Ins.  Co.,  133. 

2.  Insolvency  — Further  insur- 
ance— Change  of  occupation — Re- 
newal — Pleading  — Departure .J — 
Declaration. — First  count  : On  a 
fire  policy,  dated  22nd  September, 
1869,  made  by  defendants  to  one 
B.,  for  one  year,  with  condition  for 
renewal  ; alleging  that  B.  renewed 
to  22nd  September,  1873  ; that 
prior  to  25th  January,  1872,  he 
became  insolvent,  &c.,  and  that  the 
plaintiff  was  his  assignee,  and  at 
the  time  of  loss  was  solely  interest- 
ed ; that  the  premises  were  de- 
stroyed by  fire  on  the  13th  of 
March,  1873,  whereby  the  plaintiff, 
as  assignee,  became  entitled  to 
recover  the  insurance  from  defen- 
dants : breach,  non-payment.  Sec- 
ond count  : setting  out  apparently 
the  same  policy,  &c.,  as  in  the  first, 
count,  averring  an  insurance  to  B. 
and  renewals  by  him,  and  loss  by 
I fire  on  the  14th  March,  1873, 
whereby  B.  became  solely  interest- 
ed ; and  that  after  the  fire  and  be- 
fore! suit,  namely,  on  the  5th  of 
November,  1872,  B.  by  writing 
assigned  to  plaintiff,  as  assignee  in 
insolvency,  all  his  interest  in  said 
insurance,  &c. 
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Second  plea:  that  by  one  of  the 
conditions,  the  renewal  policies 
became  avoided  if  insured,  or  his 
assigns,  should  effect  any  further 
insurance,  and  should  not  with 
reasonable  diligence  notify  the 
company,  and  have  it  endorsed  ; 
that  the  plaintiff  became  assignee 
before  the  fire  of  B.’s  estate  and 
effects,  including  this  property  and 
policy  ; and  then  effected  a further 
insurance  in  the  Western  Assur- 
ance Company  ; and  that  neither 
he  nor  B.  gave  notice,  & c.,  whereby 
the  policy  was  avoided.  Held , 
plea  good,  for  the  plaintiff  was 
B.’s  assignee  within  the  policy, 
and  as  such  became  possessed  of 
B.’s  policy  for  the  benefit  of  the 
estate,  and  in  such  interest  effected 
the  second  insurance. 

An  equitable  replication  to  this 
plea  alleged  that  when  the  plaintiff 
effected  the  further  insurance,  he 
was  ignorant  of  this  insurance  by 
B.;  that,  as  soon  as  he  became 
aware  thereof,  he,  with  all  reason- 
able diligence,  notified  defendants, 
and  by  their  default  it  had  not  been 
endorsed.  Held , bad,  for  the  assig- 
nee’s ignorance  could  not  deprive 
defendants  of  the  benefit  of  their 
express  stipulation. 

A further  replication  alleged  that 
defendants  with  full  notice  of  B.’s 
insolvency,  and  plaintiff  becoming 
assignee,  accepted  from  B.  the 
renewal  premium,  and  renewed  the 
policy  to  him  and  for  his  benefit, 
from  September,  1872,  to  Septem- 
ber, 1873;  that  the  subsequent  in- 
surance was  for  the  plaintiff’s 
benefit  as  assignee,  and  that  B.  had 
an  insurable  interest  in  the  proper- 
ty greater  than  the  sum  insured 
with  defendants,  as  they  knew. 
Held , bad,  for  it  shewed  no  new 
contract  released  from  the  stipula- 
tion relied  on  in  the  plea. 


Third  plea  : that  before  the  loss, 
the  plaintiff  became  the  assignee, 
and  the  policies  and  insured  pro- 
perty became  absolutely  trans- 
ferred and  vested  in  him  ; and  he 
became  and  was  the  insured  under 
the  policy,  and  the  person  sustain- 
ing damage,  but  he  did  not  give 
notice  of  the  loss,  &c.  Held , plea 
bad. 

Equitable  replication:  that  be- 
fore the  loss,  the  property  was  not 
absolutely  vested,  &c.,  in  plaintiff, 
but  B.  still  had  an  insurable  inter- 
est therein  to  the  property  to  the 
amount  of  the  policy,  which  defen- 
dants knew,  and  they  renewed  the 
policy  to  him  for  value  for  a year, 
during  which  the  loss  occurred ; 
and  B.,  who  was  the  person  sus- 
taining loss,  &c.,  gave  the  notice 
and  proofs.  Held , bad,  for  it  was 
a departure  from  the  first  count  of 
the  declaration,  which  averred  a 
sole  interest  in  the  plaintiff  ; and 
that  B.  had  no  insurable  interest 
apart  from  the  plaintiff. 

Fourth  plea  : that  by  one  of  the 
conditions,  defendants  were  to  be 
notified  of  all  changes  of  occupa- 
tion, or  of  vacancy  ; that  at  the 
time  of  insurance^  the  premises 
were  vacant,  and  afterwards  they 
were  occupied  by  B.,  in  part  as  a 
dwelling  house,  and  in  part  as  an 
Orange  lodge ; and  defendants 
were  not  not’fied. 

Equitable  replication  : that  when 
the  policy  was  made,  defendants 
knew  that  the  building  was  in 
course  of  construction,  and  that  B. 
intended  to  occupy  it  as  a dwell- 
ing ; and  that  afterwards,  with 
such  knowledge,  B.  occupied,  as 
‘‘  in  the  fourth  plea  alleged  and 
defendants,  with  knowledge  there- 
of, received  the  renewal  premiums 
down  to  the  time  of  the  loss  with- 
out objection,  Held , replication 
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good,  and  that  it  sufficiently  shewed 
notice  to  defendants  of  the  occupa- 
tion as  a lodge. 

Sixth  plea:  averring  B.’s  insol- 
vency and  assignment  to  plaintiff 
on  the  25th  January,  1872,  and 
and  that  the  current  year  expired 
in  September,  1873,  and  that  the 
plaintiff  did  not  renew  by  paying 
the  premiums,  &c.,  and  so  that 
policy  was  at  an  end.  Equitable 
replication  : that  the  defendants 
should  not  be  allowed  to  so  aver, 
because  B.,  under  whom  plaintiff 
claims,  duly  paid  up  renewal 
premiums  to  defendants,  who 
accepted,  and  gave  their  receipts 
therefor,  declaring  policy  renewed, 
&c.,  which  receipt  B.  delivered  to 
plaintiff,  who  adopted  his  act. 

Held , replication  good  for  B.’s 
payment  in  renewal,  and  taking 
the  receipts  in  his  own  name, 
would  enure  to  the  benefit  of  the 
estate. — Dickson  v,  Provincial  Ins. 
Co .,  157. 

JOINT  STOCK  COMPANY. 

Hoad  constructed  by — Right  oj 
municipality  to  remove  obstructions 
upon .] — See  Ways,  4. 

See  Corporations,' 1 , 3,  4. — Sale 
of  Land. 

JUDGE  IN  CHAMBERS. 

Jurisdiction  of. ] — > See  Abscon din g 
Debtors. 


JUDGES. 

Appointment  of,  33. 


JUDGMENT. 

Arrest  of.'] — See  Venire  de  novo. 
In  Division  Court — Transcript  to 
County  Court.]  — See  Division 
Courts,  2. 

See  Foreign  Judgment. 


JURISDICTION. 

Of  Judge  in  Chambers.] — See  Ab- 
sconding Debtors. 

Of  Division  Court — Cause  of  ac- 
tion— Where  arising .] — See  Division 
Courts,  1. 

Of  C.  C.  Judge  in  cases  of  over- 
holding tenants .] — See  Overhold- 
ing Tenants. 

KNOWLEDGE  AND  CON- 
SENT. 

Evidence  of  by  candidate , of  cor- 
rupt practices  at  elections.]  — See 
Elections. 

LAND. 

Description  of — Question  of  bound- 
ary- See  Ejectment. 

LANDLORD  AND  TENANT. 

1.  Contract  for  lease — Rent  to  be 
paid  by  clearing — Eviction — Right 
to  recover  for  work  done.]  — Where, 
under  a parol  agreement  for  a lease 
made  between  defendant  and  plain- 
tiff for  ten  years,  on  the  terms  of 
the  plaintiff  clearing  or  paying  a 
rental  either  in  clearing  or  in  money, 
the  plaintiff  entered  into  possession 
and  after  clearing  a certain  number 
of  acres,  the  defendant  sold  the  lot, 
and  the  purchaser  ejected  the  plain- 
tiff : Held)  that  the  plaintiff  could 
not  recover  under  the  agreement, 
not  being  in  writing  ; nor  under  the 
common  counts  for  the  value  of  his 
services,  for  the  clearing  of  the 
I land,  was  not  the  primary  service 
for  which  the  lease  was,  after  the 
performance  ol  the  work,  to  be 
given  as  a mode  of  compensation  ; 
but  the  lease  was  the  primary  thing 
contracted  for,  and  the  work  was 
reserved  as  a rent  from  year  to 
year. 
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Semite,  that  the  plaintiff’s  remedy 
if  any,  was  for  specific  performance 
of  the  agreement  against  the  pur- 
chaser, who  had  purchased  with 
notice  of  the  plaintiff  being  in 
possession. 

Semite,  per  Hagarty,  C.  J.,  that 
if  the  bargain  had  been  for  work  to 
he  done  by  plaintiff  in  clearing  the 
land,  to  be  paid  for  by  allowing 
him  to  occupy,  and  defendant  had 
prevented  the  occupation,  the  plain- 
tiff might  have  recovered  the  value 
of  the  work. — Draper  v.  Hollorn, 
122. 

2.  Dependent  and  independent 
covenants  — Pleading — Insufficient 
statement  of  Ireach — Departure .J — 
Declaration  on  an  agreement, 
whereby  defendant  agreed  to  give 
and  plaintiff  to  take  a lease  of  an 
hotel  in  Toronto  in  the  occupation 
of  the  defendant,  for  ten  years,  from 
the  29th  September,  1873,  when 
possession  was  to  be  given  ; that 
defendant’s  license  to  sell  liquors 
in  the  hotel  was  to  be  transferred  at 
or  before  possession  was  given  to 
plaintiff,  who  was  to  pay  a propor- 
tionate part  of  the  cost  thereof  for 
the  unexpired  part  of  the  year  ; and 
that  all  the  furniture  then  in  use  in 
the  hotel,  and  the  stock  of  liquors, 
&c.,  were  to  be  taken  at  a valuation, 
including  the  omnibus,  &c.,  as  well 
as  certain  other  articles  mentioned. 
The  valuation  to  commence  and  be 
finished  on  or  before  the  29th  Sep- 
tember instant,  a lease  containing 
the  usual  covenants  to  be  prepared 
and  executed  by  both  parties  ; and 
that  for  the  due  performance  of  the 
agreement  the  parties  became 
bi>und  to  each  other  in  $1000,  to  be 
paid  by  the  party  in  default,  as 
liquidated  damages. 

The  third  and  fourth  counts,  after 
setting  out  the  agreement,  averred 
that  all  conditions  were  fulfilled, 


(except  the  tender  of  the  lease, 
which  defendant  waived  by  pre- 
paring a lease  and  tendering  it  to 
plaintiff  for  execution,  and  except 
the  valuation  of  the  furniture  and 
stock  of  liquors,  &c.,  which  defen- 
dant hindered  and  prevented  of 
his  own  wrong) ; and  that  all 
things  happened,  &c.,  to  entitle 
plaintiff  to  have  said  agreement 
performed,  and  the  premises  let 
to  him  as  aforesaid  ; and  the 
plaintiff  has  always  been  ready  and 
willing  to  perform  and  has  per- 
formed his  part  of  the  said  agree- 
ment, yet  the  defendant  did  not 
perform  said  agreement,  nor  (as 
stated  in  the  third  count)  pay  the 
$1000,  nor  (as  stated  in  fourth 
count)  let  plaintiff  into  possession. 

Hehl , both  counts  bad,  for  among 
other  reasons  no  breach  was  speci- 
fically alleged  ; and  it  appeared 
that  defendant  tendered  a lease  for 
execution,  to  which  no  objection 
appeared,  so  that  the  plaintiff  was 
in  default  in  not  executing  it. 

Fifth  plea:  that  the  valuation  of 
the  furniture,  &c.,  was  not  finished 
on  or  before  the  29th  cf  September, 
nor  yet  finished.  To  which  the 
plaintiff  replied  that  the  valuation 
was  prevented  and  not  finished  on 
or  before,  &c.,  solely  by  the  acts 
and  misconduct  of  the  defendant. 

Held,  plea  good,  as  the  valuation 
was  a condition  precedent  to  the 
granting  of  the  lease;  and  replica- 
tion bad,  as  a departure  from  the 
declaration. 

Sixth  plea:  that  the  plaintiff  did 
not  tender  to  the  defendant  any 
lease  for  execution,  &c. 

Held,  bad,  as  this  was  not  incum- 
bent on  the  plaintiff,  for  by  the 
agreement  defendant  was  to  give  a 
lease. 

Sixth  plea:  that  the  plaintiff  did 
not  execute  the  lease  when  tendered 
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him  by  defendant.  Replication  : 1 
that  the  plaintiff  was  ready  and 
willing  to  execute  the  lease  when 
tendered,  but  was  prevented  by  the 
acts  and  misconduct  of  defendant, 
fcc. 

Held,  bad,  for  not  shewing  how 
defendant’s  acts  and  misconduct 
hindered  and  prevented  plaintiff 
executing  a lease  expressly  ten- 
dered to  him  for  execution.- Walker 
v.  Kelly , 174. 

3.  Second  distress  for  same  rent — 
Goods  delivered  to  be  repaired — Con- 
struction of  agreement .]  — D,  was 
tenant  to  M.  under  a lease,  which 
provided  that  in  the  event  of  D. 
making  an  assignment  in  insolvency 
the  term  should  become  forfeited 
and  void,  but  that  the  then  current 
quarter’s  rent,  as  well  as  the  next 
succeeding  current  quarter’s  rent, 
should  immediately  become  due  and 
payable.  On  the  21st  June,  1872, 
D.  made  an  assignment  in  insol- 
vency to  K.,  an  official  assignee  : 
and  M.  immediately  distrained  for 
the  rent,  including  two  quarters 
due  by  virtue  of  the  forfeiture.  At 
the  request  of  the  official  assignee, 
M.  abandoned  the  distress,  and  in 
lieu  thereof  agreed  to  look  to  the 
insolvent  estate,  the  assignee 
thinking  that  there  would  be 
abundance  of  property  to  pay  it, 
but  repudiating  any  interest  in  the 
term.  Subsequently,  the  goods 
proving  insufficient,  by  reason  of  a 
chattel  mortgage,  the  assignee  told 
M.  that  he  could  not  continue 
responsible,  and  M.  thereupon,  on 
the  24th  September,  issued  a second 
distress  for  same  rent. 

Held , that  the  second  distress  was 
bad,  for  on  the  abandonment  of  the 
first  distress,  which  could  not  be 
said  to  have  been  at  the  request  of 
the  tenant,  M.’s  right  to  distrain 
was  gone,  and  he  could  only  look 


to  the  insolvent’s  goods,  which 
passed,  without  the  term,  to  the 
assignee. 

Held , also,  that  the  second  dis- 
tress could  not  be  supported  under 
the  statute  of  Anne,  as  having  been 
made  within  six  months  after  the 
determination  of  the  term. 

An  engine  and  boiler  were  left 
with  D.  by  the  plaintiff  to  be 
repaired,  the  repairs  to  be  made  in 
consideration  of  the  use  of  the 
engine  and  boiler  while  in  his  pos- 
session. If  a sale  should  be  made 
within  six  months,  D.  to  pay  plain- 
tiff $400,  and  retain  anything  over 
as  his  commission.  If  not  sold  in 
six  months  plaintiff  to  be  at  liberty 
to  retain  the  goods,  D.  to  leave  the 
same  in  repair,  without  charge,  and 
to  pay  nothing  for  their  use.  Held , 

that  L).  acquired  no  beneficial  inter- 
est until  the  repairs  were  made. — 
May  v.  Severs  et  al.,  396. 

4.  Lease — Statutory  form — Com- 
pliance with — Cove?iant  for  quiet 
enjoyment — Demise — C.  <S.  TJ.  C., 
ch.  92 — 14  <^15  Vic.,  ch.  8 — Con- 
struction — A lease  made  in 
1870,  purported  to  be  made  “ in 
pursuance  of  the  Act  to  facilitate 
the  leasing  of  lands  and  tenements,” 
being  the  title  of  the  14  & 15 
Vic.,  ch.  8,  consolidated  in  ch.  92, 
Con.  Stat.  U.  C.,  instead  of  “ in 
pursuance  ot  an  Act  respecting 
short  forms  of  leases,”  which  is  the 
title  of  the  consolidated  Act. 

Held , nevertheless,  a sufficient 
reference  to  the  consolidated  Act, 
so  as  to  bring  the  lease  within  its 
•provisions. 

Where,  therefore,  the  plaintiff 
(the  lessee)  was  evicted  by  title 
paramount  to  the  lessor  : Held,  that 
he  could  not  recover  as  for  a breach 
of  the  covenant  for  quiet  enjoyment, 
which  is  limited  by  the  statute  to 
the  acts  of  the  lessor  and  those 
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claiming  under  him,  nor  under  an 
implied  covenant  contained  in  the 
word  “ demise,”  as  it  is  controlled 
by  the  express  covenant  for  quiet 
enjoyment.  — Davis  v.  Pitchers,  516. 

5.  Illegal  distress — Damages.~\  — 
Where  a tenant,  to  relieve  his 
goods  from  illegal  distress,  pays  the 
amount  of  the  distress  and  recovers 
his  goods  : Semble , that  in  an  action 
of  trespass  for  the  wrongful  seizure, 
he  is  not  entitled  to  recover  as 
damages  at  least  the  value  of  the 
goods. — Matheson  v.  Kelly , 598. 

6.  Lease — Construction  of — Con- 
dition or  covenant — Right  of  entry. ] 
— In  a lease  there  was  no  express 
proviso  for  re-entry,  but  the  lease 
was  stated  to  be  made  ‘‘subject  to 
the  following  stipulations.”  Then 
followed  a number  of  clauses,  one 
of  which  was  that  the  lessee  should 
not  assign  the  lease  without  the 
consent  in  writing  of  the  lessor:  — 
Held , that  the  words  “subject,” 
&c.,  had  not  the  effect  of  making 
the  succeeding  clauses  conditions, 
so  as  to  cause  a forfeiture  and  right 
of  entry  for  their  breach  ; and 
therefore  that  ejectment  would  not 
lie  for  assigning  the  lease  without 
the  consent  of  the  lessor. — Mc- 
Intosh et  al.  v.  Samo,  625. 

See  Indemnity  — Overholding 
Tenants— Tender. 

■ % 

LEASE. 

See  Landlord  and  Tenant. 


LETTERS. 

Sending  threatening  letters  to  ex- 
tort money. ] — See  Criminal  Law,  1. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATIONS,  STATUTE  OF. 

Account  stated • — Evidence  of.'] — 
In  an  action  on  a note  for  $4000, 
made  by  defendant,  payable  to 
plaintiff,  it  was  proved  that,  in 
1872,  when  the  note  was  given,  an 
account  was  stated  between  plain- 
tiff and  defendant,  the  sum  found 
due  being  $4,000,  the  amount  of 
the  note,  which  was  made  up  of. 
the  principal  sums  advanced  from 
time  to  time,  and  of  the  interest  on 
those  sums,  which  it  was  then 
agreed  should  be  converted  into 
principal.  Held , sufficient  to  take 
the  case  out  of  the  Statute  of  Limi- 
tations. 

Held,  also,  however,  that  the 
statute  never  applied  at  all,  as  it 
was  proved  that  in  1866,  before  the 
lapse  of  six  years,  the  plaintiff  and 
defendant  met  together  and  stated 
an  account  in  writing,  at  $1,923; 
and  that  when  the  second  account- 
ing took  place  in  1872,  being 
within  six  years  of  the  former 
accounting,  it  was  agreed  that  in 
the  new  account  the  former 
account  should  constitute  an  item, 
the  written  acknowledgment  of 
which  was  given  up  to  the  defen- 
dant and  burned. — House  v.  House , 
526. 

LIQUIDATED  DAMAGES. 

Penalty  or  liquidated  damages .J 
— The  defendant  entered  into  a 
written  agreement,  whereby,  in 
consideration  ol  a certain  salary 
and  allowances  to  be  paid  to  him 
by  the  plaintiffs,  he  agreed  to  serve 
them  in  their  business  as  bankers 
for  three  years,  and  if  he  should 
leave  within  that  period  to  pay 


LIBEL. 

See  Defamation, 
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them  $400,  as  liquidated  damages, 
Held,  that  the  $400  was  recoverable 
as  liquidated  damages,  and  not  as  a 
penalty. — Bank  of  British  North 
America  v.  Simpson , 354c 

LIVERY  OF  SEIZIN. 

See  Crown  Lands. 

LUGGAGE. 

Liability  of  Railway  Company 
for  conveyance  of] — See  Railways, 

1 . 


LUMBER. 

Meaning  of  — Admissibility  of 
parol  evidence  to  explain.] — See  Con- 
tract, 3. 


MALICIOUS  ARREST. 

Pleading. — A declaration  for  ma- 
licious arrest,  averred  that  the  i 
defendant  charged  the  plaintiff 
with  having  caused  the  death  of 
S.  by  administering  a poisonous 
drug,  and,  upon  sueh  charge,  pro- 
cured a warrant  for  plaintiff's  ap- 
prehension ; and  the  charge  in  the 
information  was  to  the  same  effect, 
Held,  bad,  as  disclosing  no  valid 
cause  of  action,  for  no  felony  was 
charged,  and  the  administration  of 
the  drug  might  have  been  either 
accidental  or  as  a medicine,  so  that 
there  was  nothing  on  which  to 
found  the  magistrate’s  jurisdiction. 
—Stephens  v.  Stephens , 424. 

See  Trespass. 


MALICIOUS  PROSECUTION. 

Record  of  acquittal  to  be  used  in— 
How  obtained  J — See  Indictment. 

MANAGING  DIRECTOR. 

Of  corporation — Powers  of.] — See 
Contract,  1. 


MARRIED  WOMAN. 

1 . Right  to  recover  wages — 35  Vic* 
ch.  16,  O.] — Held,  that  under  35 
Vic.  ch.  Iff,  sec.  1,  O.,  a married 
woman  can  maintain  an  action  for 
her  wages,  earned  whilst  living 
with  her  husband,  who  as  agent  of 
the  defendants  employed  her  ; and 
that  her  husband  is  a competent 
witness  in  her  behalf. — McCandy 
v.  Tuer  et  at.,  1 01. 

2.  Liability  of — 35  Vic.  ch.  16, 
O.] — Under  35  Vic.  ch,  Iff,  O.,  a 
married  woman  is  liable  only  upon 
contracts  entered  into  on  the  credit 
of  her  separate  estate. 

The  real  estate  of  a woman  mar- 
ried before  1859,  not  settled  by  any 
marriage  settlement  or  deed,  is  not 
her  separate  estate  ; and  sec.  1 of 
35  Vic.,  ch.  Iff,  which  applies  only 
to  marriages  after  that  Act,  does 
i not  make  it  so. 

Where  the  plaintiffs  furnished 
goods  for  such  a married  woman, 
having  such  real  estate,  upon  the 
strength  of  her  having  it,  and  took 
her  bond,  without  the  consent  or 
concurrence  of  her  husband  : Held , 
that  she  was  not  liable  upon  it, 
under  35  Vic.  ch.  16,  during  her 
husband’s  lifetime. — McCready  v.. 
Higgins,  233. 


MASTER  AND  SERVANT. 

See  Contract,  2. 

MEMORANDA. 

53,  229,  301,  499. 


MESSAGE. 

By  telegraph — Negligence  in  trans- 
mitting — Liability .]  — See  Tele- 
graph Company. 
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MINERAL  RIGHTS. 

Sale  of  in  road  allowance — Muni- 
cipal Act,  secs.  441,  442.] — See  Sale 
of  Land. 


MISREPRESENTATION. 

ASeeFRAUD  and  Misrepresentation. 


MONEY. 

Sending  threatening  letters  to  ex- 
tort-']— See  Criminal  Law,  1. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Collateral  Security. 

MORTGAGE. 

See  Sale  of  Goods. 

MUNICIPAL  AID. 

To  Railways — Agent  to  obtain — 
How  appointed  ] — See  Railways,  3. 


MUNICIPAL  CORPORA- 
TIONS. 

By-law  creating  debt — Repeal  of 
— 36  Vic.  ch.  48,  sec.  254.]  — - 
Where  a by-law  had  been  passed 
by  a Municipal  Corporation,  cre- 
ating a debt,  and  before  the  debt 
had  been  paid  it  w?s  by  a 
subsequent  by-law  repealed:  Held , 
that,  under  36  Vic.  ch.  48,  sec. 
254,  the  repealing  by-law  was 
invalid,  and  must  be  quashed. — 
Smith  and  Corporation  oj  Oakland , 
295. 

See  Sale  of  Land — Ways,  1,  2, 
4 — Watercourses  and  Streams. 

NEGLIGENCE. 

Contributory.] — See  Railways,  4. 

See  Railways,  1,  2 — Telegraph 
Company — Ways,  1. 

84 — vol  xxiv.  c.p. 


NEW  TRIAL. 

Application  for  on  affidavits — Per  ' 
jury.] — The  plaintiff  having  recov- 
ered a verdict  for  $200, for  malicious 
prosecution,  a new  trial  was  moved 
for  on  affidavits,  shewing  that  the 
plaintiff  and  a person  called  by 
him,  and  whose  evidence  was 
material,  had  committed  perjury  in 
swearing  that  this  witness  was  a 
married  sister  supported  by  him, 
while  in  fact  she  lived  with  him  as 
his  wife,  and  was  known  as  such. 
The  affidavits,  however,  did  not 
shew  that  these  facts  were  not 
known  at  the  trial,  and  the  evidence 
fully  proved  the  plaintiff’s  case. 
The  Court  refused  to  interfere, — 
Chadd  v.  Meagher , 54. 

Granted  as  a matter  of  discretion 
— Right  to  appeal — CWs] — See 
Appeal. 

See  Perjury. 


NON-SUIT. 

See  Ways,  1. 


NOTICE  OF  DISHONOUR. 

Sufficiency  of] — See  Bills  of 
Exchange  and  Promissory  Notes, 

1. 

OCCUPATION. 

Change  of  in  premises  insured.] 
See  Insurance,  2. 

Enquired] — See  Defamation. 


OVERHOLDING  TENANTS. 

3 1 Vic.,  ch.  2§,0.]--Held,  Hagarty 
C.J., dissenting,  thaton  theevidence 
set  out  in  this  case,  theCounty  Court 
Judge  was  justified  in  determining 
that  the  tenant  was  an  overholding" 
tenant  within  the  meaning  of  the 
Act,  31  Vic.  ch.  26,  0.,  and 
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wrongfully  he /d  over  without  any 
right  or  colour  of  right. 

Per  Hagarty,  C.  J.  The  inten- 
tion of  the  Act  was  not  to  empower 
the  County  Judge  to  determine  the 
question  of  right  between  landlord 
and  tenant  on  its  merits  ; but  on 
its  appearing  that  the  tenant  is 
holding  under  a bona  fide  belief  of 
right,  which  the  evidence  in  this 
case  shewed,  he  should  dismiss  the 
case,  and  leave  the  right  to  be  tried 
in  ejectment. — Gilbert  v.  Doyle,  60. 

PARLIAMENTARY  ELEC- 
TION. 

See  Elections. 

PAROL  EVIDENCE. 

Admissibility  of  to  explain  written 
document — - “ Lumber” — Meaning 
of] — See  Contract,  3. 

PARTNERSHIP. 

Bill  of  exchange — Acceptance  by 
one  partner  for  separate  debt , and 
not  in  partnership  name — Liability 
•of  co-partner sl\ — Where  the  plain- 
tiffs, a bank,  discounted  a bill 
drawn  by  one  partner,  and  accept- 
ed by  him  in  the  name  of  the  firm, 
the  Manager  being  aware  that  it  was 
intended  by  such  partner  to  reim- 
burse himself  for  moneys  which  he 
alleged  that  he  had  advanced  to  the 
firm,  and  it  appeared  that  such  ac- 
ceptance was  unauthorized  by  the 
other  partners  : Held , that  the  bank 
could  not  recover  against  them. 

The  partnership  name,  when  the 
bill  was  so  drawn  and  accepted,  was 
J.  S.  W.  & Co.,  and  the  acceptance 
was  in  the  name  of  W.  M.  & Co. 

Held , that  this  also  would  have 
been  fatal  to  the  plaintiffs’  re- 
covery.— Royal  Canadian  Bank  v. 
Wilson  et  al .,  362. 


PASSENGERS. 

Liability  of  Railway  Companies 
for  los « of  baggage  ] — See  Rail- 
ways, 6. 

PATENT. 

See  Crown  Lands. 

PENALTY. 

See  Liquidated  Damages. 


PERJURY. 

Charge  of.') — The  practice  of 
indicting  parties  or  witnesses  for 
alleged  perjury  in  a civil  suit, 
while  proceedings  are  still  pending, 
disapproved  of. — Chadd  v.  Mea- 
gher, 54. 

See  New  Trial. 


PLEADING. 

C.  L.  P.  Act,  sec  97 — Plea  of 
defence  arising  after  suit. J — Under 
the  C.  L.  P.  Act,  sec.  97,  to  make  a 
plea  a good  plea  to  the  further 
maintenance  of  the  action,  it  is 
sufficient  if  it  disclose  on  its  face 
matter  which  arose  after  the  com- 
mencement of  the  action  ; no  for- 
mal commencement  is  necessary. 
— McKenzie  et  al.  v.  Kittridge  et 
al.,  145. 

Insufficient  statement  of  breach — ■ 
Departure.)  — See  Landlord  and 
Tenant,  2. 

See  Bill  of  Lading — Chosf.  in 
Action — Corporations,  1,  3,  4 — 
Fraud  and  Misrepresentation  — 
Indemnity — Insurance,  2 — Mali- 
cious Arrest. 


PRACTICE. 

Defence  arising  after  commence- 
ment of  suit.) — See  Pleading. 

See  Venire  de  Novo. 
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PREMIUMS. 

Acceptance  of  renewal  after  time 
elapsed — Proviso  as  to  insured  being 
in  good  health — Meaning  of.'] — See 
Insurance,  1. 

Renewal — Acceptance — Effect  of.] 
— See  Insurance,  2. 

PRINCIPAL  AND  AGENT. 

Agents  of  Foreign  Company.] — 
See  Corporations,  2. 

See  Contract,  1 — Telegraph 
Company. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes. 

PROPERTY  PASSING. 

See  Sale  of  Goods,  1. 

PROTESTANT. 

Separate  Schools.] — See  Public 
Schools. 

PUBLIC  SCHOOLS. 

Separate  Protestant  Schools — Es- 
tablishment of]  — Held , under  C.  S. 
U.  C.,  ch.  65,  sec.  3,  and  ch.  64, 
sec.  40,  that  the  by-law  of  a town- 
ship council  authorizing-  the  estab- 
lishment of  a Protestant  separate 
school,  on  the  ground  that  the 
teacher  of  the  public  school  is  a 
Roman  Catholic,  does  not  come  Into 
effect  or  the  school  into  existence, 
until  the  25th  December  following. 

Held,  also,  that  the  appointment 
of  a Protestant  teacher  to  the  pub- 
lic school  before  that  day  enabled 
the  municipality  to  repeal  the  by- 
law, but  did  not,  of  itself,  put  an 
end  to  the  separate  school. 


No  return  was  made  by  the  local 
superintendent,  under  sec.  13  of 
ch.  65,  of  the  supporters  of  the 
separate  school  for  the  preceding 
six  months,  to  the  public  school 
trustees  ; and  they,  acting  under 
the  assessment  roll  for  the  year, 
where  all  the  ratepayers  of  the 
section  were  entered,  including  the 
separate  school  supporters,  of  whom 
the  plaintiff  was  one,  levied  a rate 
on  all  in  the  section  for  teacher’s 
salary  and  other  ordinary  expenses 
of  the  public  school,  and  also  the 
amount  payable  within  the  year  of 
the  cost  of  a new  school-house,  the 
construction  of  which  was  under- 
taken before  the  25th  December, 
and  issued  a warrant  for  its  collec- 
tion to  defendant,  their  collector. 
The  plaintiff  brought  detinue  for  his 
property  seized  under  this  warrant, 
and  the  above  facts  Were  staled  in 
a special  case  without  pleadings, 

Held,  that  the  public  school 
trustees  were  not  bound  to  exclude 
the  names  of  the  separate  school 
supporters  from  their  rate,  as  they 
had  not  notice  of  any  exemptions, 
either  by  a return  from  the  local 
superintendent  or  the  assessment 
roll. 

Held,  also,  that  under  ch.  65,  sec, 
8,  the  supporters  of  the  separate 
school  were  liable  for  the  public 
school  rates  for  the  new  school- 
house,  as  it  was  undertaken  before 
the  separate  school  was  estab- 
lished ; but  that  this  portion  of  the 
levy  being  correct  would  not  make 
valid  the  whole  levy,  which  was 
for  one  sum  or  rate,  including 
several  items. 

Held , also,  that  the  fact  of  the 
separate  school  having  received  a 
share  of  the  legislative  school  grant 
could  not  affect  the  case. 

Held , also,  though  there  were  no 
formal  pleadings,  that  the  defendant 
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was  not  protected,  as  having  acted' 
under  a warrant,  apparently  lawful, 
but  that  he  must  be  considered  an 
actor,  and  must  shew  a title  to  the 
property. 

Semble,  that  separate  Protestant 
school  trustees  have  no  power  to 
build  school-houses  or  impose  rates 
therefor. 

Queer e , as  to  the  meaning  of 
“school-rolls”  in  sec.  14  of  ch.  65. 
— Free  v.  McHugh , 13. 

QUIET  ENJOYMENT. 

Covenant  for  — Demise. — See 

Landlord  and  Tenant,  4. 

RAILWAY  ACT  OF  1868. 

See  Railways,  3. 

RAILWAYS. 

1.  H.  TV.  Co. — Liability  for  loss 
of  luggage — Evidence.'] — The  plain- 
tiff, an  intending  passenger  by  the 
defendants’  railway,  a quarter  of  an 
hour  before  the  train  started, entered 
a passenger  car  standing  at  ihe  sta- 
tion at  the  original  starting  point, 
left  his  valise  on  a vacant  seat,  and 
went  out;  and  on  his  return  shortly 
afterwards,  his  valise  was  gone. 
It  was  not  shewn  that  at  the  time 
he  left  the  valise  any  one  was  in 
charge  of  the  train,  or  that  there 
was  any  other  passenger  in  the  car. 

Semble , that  there  was  no  suffici- 
ent delivery  of  the  valise  to  defen- 
dants to  render  them  liable. — Kerr 
v.  Grand  Trunk  R.  TV.  Co.,  209. 

2.  6 Anne  ch.  31,  14  Geo.  Ill.,ch. 
78 — Construction  of  — Evidence. ] — 
In  an  action  against  a railway 
company  for  negligently  allowing 
dry  wood  and  other  combustible 
matter  to  accumulate  on  their  land, 
which  was  set  on  fire  by  their 
engine,  and  extended  to  plaintiff’s 


property  : Held , that  defendants 
were  not  protected  by  the  statutes 
6 Anne  ch.  31,  and  l4  Geo.  111.  ch,. 
78. 

The  authorities  upon  this  Ques- 
tion reviewed.  Per  Gwynne,  J. — - 
The  statutes  are  not  . excluded  in 
all  cases  where  the  fire  is  caused 
by  negligence,  but  they  do  not. 
apply  where  it  has  been  intention- 
ally lighted  by  defendant. 

Held,  under  the  circumstances  of 
this  case,  set  out  in  the  report — the 
railroad  having  been  recently  built 
through  the  forest,  and  the  plain- 
tiff’s land  being  in  a state  of  nature 
— that  there  was  no  sufficient  evi- 
dence of  negligence  on  the  defen- 
dant’s part,  and  a second  verdict 
having  been  found  for  the  plaintiff, 
a new  trial  was  granted. — Jaffrey 
v.  Toronto , Grey , and  Bruce  R.  W. 
Co.,  271. 

3.  R.  TV.  Co. — Employment  of 
agent — Contract  under  seal.] — Held , 
under  34  Vic  ch.  48,  the  Act  in- 
corporating the  Ontario  and  Quebec 
R.  W.  Co.,  and  the  Railway  Act  of 
1868,  that  the  defendants  were  em- 
powered to  appoint  an  agent  to 
negotiate  for  and  obtain  municipal 
aid,  and  that  for  that  purpose  a 
resolution  of  the  board  of  directors, 
or  any  entry  or  minute  in  their 
record  or  proceedings  would  have 
been  sufficient,  without  the  for- 
mality of  a by-law  or  the  seal  of 
the  company. 

The  plaintiff  sued  defendants  for 
services  performed  by  him  as  their 
agent  in  obtaining  bonuses  from  the 
different  municipalities  through 
which  the  defendants’  railroad  was 
to  pass,  and  the  only  evidence  of 
his  appointment  was  a letter  written 
by  one  of  the  directors,  slating  that 
at  a meeting  of  the  board  he  was 
directed  to  make  arrangements  with 
the  plaintiff  to  proceed  forthwith. 
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It  was  shewn  also  that  the  presi- 
dent had  recognized  and  adopted 
his  services,  and  partially  paid 
therefor : Held , that  this  was  not 
sufficient  proof  of  the  plaintiff’s 
engagement,  or  of  the  acceptance 
of  his  services  by  the  company; 
but  a new  trial  was  granted  with- 
out costs,  to  enable  him  to  supply 
proper  evidence  if  possible. — Wood 
v.  Ontario  and  Quebec  R.  W[.  Co.  334. 

4.  R.  W.  Co . — Blowing  off  steam 
at  highway  crossing — Liability  for]. 
— While  defendants’  servants  were 
employed  in  the  attempt  to  replace 
on  the  track  one  of  defendants’  en- 
gines which  had  run  off  it  near  a 
highway  crossing,  but  within  de- 
fendants’ grounds,  the  female  plain- 
tiff, with  another  woman,  approached 
the  crossing  with  a horse  and  wag- 
gon, and  asked  defendants’  servants 
if  they  might  cross,  when  one  of, 
them  said  yes,  and  then  one  winked 
at  the  other  and  laughed.  While 
she  was  crossing,  she  herself  hold- 
ing on  to  the  horse  by  the  head, 
and  the  other  woman  sitting  in  the 
waggon  holding  the  reins,  steam 
was  let  off  through  the  sides  of  the 
engine,  and  the  horse  becoming 
frightened  knocked  down  the  female 
plaintiff  and  injured  her. 

Held , an  actionable  wrong,  for 
which  the  defendants  were  liable. 

Held,  also,  that  there  was  clearly 
no  evidence  of  contributory  negli- 
gence,as  every  precaution  was  used 
in  crossing. 

Semble , that  even  if  the  act  was 
an  unnecessary  and  wanton  act  on; 
the  part  of  defendants’  servants, 
the  defendants  would  still  be  liable, ; 
for  it  was  done  in  the  course  of 
their  (the  servants)  service  and  em- 
ployment, and  for  the  purpose, 
though  ignorantly,  of  promoting  the 
object  of  it. — Stott  et  ux.  v.  Grand 
Trunk  R.  W.  Co .,  347. 


5.  R.  W.  Co, — Liability  of , for 
improper  state  of  railway  crossing 
— 4<  Wm.  IV.,  ch.  29,  sec.  9.] — The 
rails  of  defendants’  track  where  it 
crossed  a highway  projected  from 
eight  to  nine  inches  above  the 
level  ; and  while  the  plaintiff  with 
a pair  of  horses  and  waggon  was 
crossing  over,  an  engine  standing 
close  by  whistled  to  give  notice  of 
the  train  starting.  This  caused 
the  horses  to  start  forward,  striking 
the  waggon  against  the  projecting 
rails  and  breaking  the  whipple- 
tree,  in  consequence  of  which  the 
horses  ran  away  and  one  of  them 
was  injured. 

Held , that  defendants  would  not 
be  liable  if  the  whipple-tree  was 
brqken  by  the  sudden  starting  of 
the  horses  without  reference  to  the 
state  of  the  track,  for  it  was  not 
proved  that  the  blowing  of  the 
whistle  was  an  unnecessary  and 
unlawful  act;  but  that  if  the  acci- 
dent happened  through  the  defec- 
tive state  of  the  track  they  would  be 
liable;  and  the  case  should  have 
been  left  to  the  jury,  without  any 
evidence  on  the  plaintiff’s  part  to 
shew  what  the  state  of  the  highway 
was  before  the  defendants’  railway 
intersected  it. — Thompson  v."  Great 
Western  R.  W.  Co .,  429. 

6.  R.  W.  Co. — Liability  as  car- 
riers— Evidence.] — The  plaintiff 
shipped  a number  of  bundles  of 
iron  by  defendants’  railway  from 
Montreal  to  London,  subject  to  a 
condition  that  on  its  arrival,  and  on 
being  detached  from  the  train,  the 
delivery  was  to  be  complete  and 
the  liability  of  the  defendants  to 
terminate.  On  the  arrival  of  the 
iron  the  defendants  forthwith  sent 
the  plaintiff  advice  notes  of  its 
arrival,  on  which  were  endorsed  the 
above  condition,  and  from  which 
it  would  appear  that  all  the  iron 
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had  arrived  ; and  requested  him  to 
send  for  it  without  delay,  and  that 
it  thenceforth  remained  at  his  risk. 
The  plaintiff,  who  was  the  ticket 
clerk  at  the  London  station,  during 
all  the  time  that  the  iron  was  there, 
saw  the  iron  and  could  have  count- 
ed the  bundles  and  have  seen  that 
they  were  correct.  Instead,  how- 
ever,of  doing  so  and  taking  it  away, 
he  allowed  it  to  remain  in  a place 
where,  by  an  arrangement  which 
had  existed  for  some  years  between 
him  and  defendants,  it  was  accus- 
tomed to  be  placed  free  of  charge 
and  for  his  sole  convenience,  and 
where  he  was  enabled,  from  time  to 
time,  to  send  for  and  take  such  por- 
tions as  he  required. 

Held , that  under  these  circum- 
stances the  defendants  were  not 
bound  to  shew  that  all  the  iron 
shipped  had  in  fact  arrived:  that 
therefore  no  liability  would  attach 
upon  them  for  an  alleged  deficien- 
cy ; and,  at  all  events,  that  this 
point  could  not  now  be  raised,  as  it 
was  not  taken  at  the  trial. — Taylor 
v.  Grand  Trunk  R.  W.  Co . , 582. 

Contract  for  building  — Sub-con~ 
tract.  J — See  Work  and  Labour,  1. 

RATE. 

Separate  Protestant  schools .] — See 
Public  Schools. 

RECORD  OF  ACQUITTAL. 

Inaction  for  malicious  prosecution 
— How  obtained .]—  See  Indictment. 

REGISTRATION. 

Of  certificate  of  'payment  of  stock. J 
— See  Corporations,  1,  3. 

RENEWAL. 

Insurance  premiums — A cceptance 
of — Effect  o/.] — See  Insurance. 


RENT  RECEIPT. 

Effect  of — Property  passing. J — 
See  Sale  of  Goods,  1. 


REPLEVIN. 

Timber  license  — Renewal  of  — - 
Timber  cut  on  limits  taken  by  wrong- 
doer— Identity  of  logs.~\ — The  plain- 
tiffs were  in  possession  of  certain 
timber  limits  under  a license  from 
the  Crown,  which  expired  in  April, 
1872,  but  it  was  the  practice  of  the 
Crown  Lands  Department  to  recog- 
nize the  right  of  licensees  to  a re- 
newal, and  a renewal  was  granted 
to  the  plaintiffs  for  1872-73,  and 
the  ground  rent  paid  in  advance, 
the  plaintiffs  remaining  in  posses- 
sion. In  consequence,  however,  of 
some  difficulty  about  the  bound- 
aries, the  license  did  not  issue 
until  the  5th  of  April,  1873,  but 
it  was  stated  to  cover  the  period 
between  the  20th  of  June  previous. 
During  this  period,  certain  persons, 
under  whom  defendant  claimed, 
entered  upon  the  land  and  cut  a 
quantity  of  saw  logs  ; and  on  the 
plaintiffs  going  to  where  they  were 
lying  in  a creek  or  river  on  their 
limit  for  the  purpose  of  marking 
them,  they  were  forcibly  prevented 
by  defendant,  who  opened  an  arti- 
ficial dam  and  caused  the  logs  to  be 
floated  down  the  river,  where  they 
got  mixed  with  some  of  defendant’s 
■ logs.  The  plaintiff  then  went  to 
where  the  logs  were,  and  selected 
the  logs  in  question,  being  of  the 
same  size  and  description  as  his 
own  logs,  and  marked  them. 

Held , that  the  plaintiff  might 
maintain  replevin  : that  there  was 
sufficient  evidence  of  identity  ; and 
that  at  all  events,. as  the  defendant’s 
own  wrongful  act  was  the  cause  of 
any  difficulty,  he  could  not  object 
| on  this  ground. 
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The  plaintiffs  being  in  posses- 
sion, though  they  might  have  no 
title  as  against  the  Crown,  could 
maintain  replevin  against  a wrong- 
doer. — Gilmour  et  al.  v.  Buck , 187. 

REPRESENTATION. 

See  Fraud  and  Misrepresentation 


RESOLUTION. 

Corporation  — Appointment  of 
agent.] — See  Railways,  3. 

RIGHT  OF  ENTRY. 

Trespass — Patentee  of  the  Crown 
may  maintain  without  entry .] — See 
Crown  Lands. 

Condition  in  lease — Right  of  entry 

for  breach.  1 See  Landlord  and 

Tenant,  6. 

RIGHT  OF  WAY. 

See  Ways,  3. 


ROAD  ALLOWANCE. 

Sale  of  mineral  rights  in . ] — See 

Sale  of  Land. 

RULES  OF  COURT. 

228,  299,  300,  498,  499. 

SALE  OF  GOODS. 

1 . “ Rent  receipt?'— Effect  of — Pro- 
perty passing.] — The  plaintiffs,  who 
were  piano  manufacfurers,  offered 
to  sell  to  M.  a piano  for  S300,  and 
to  accept  certain  approved  notes  in 
payment.  The  piano  was  left  with 
M.,  butthis  negotiation  fell  through, 
and  it  was  then  agreed  that  M. 
might  have  the  piano  on  giving  his 
notes  at  1,12.  an-d  24  months,  for 
$100  each.  These  notes  were  sent 
to  M.,  with  a ‘‘  Rent  Receipt,” 
both  of  which  were  signed  by  him 


and  returned  to  the  plaintiffs.  By 
the  rent  receipt,  M.  was  to  have  the 
piano  on  hire  at  $6  per  month,  for 
three  months,  payable  in  advance, 
and  M.  might  purchase  it  on  pay- 
ment of  the  notes,  with  interest. 
But  until  the  whole  of  the  purchase 
money  was  paid,  the  piano  was  to 
remain  the  plaintiffs’  property  on 
hire  by  M.,  the  plaintiffs  to  have 
power  to  retake  possession  without 
demand,  on  non-payment  of  any 
instalment  of  purchase  money  or 
rent  in  advance,  and  althuugh  part 
of  the  purchase  money  might  have 
been  paid  or  notes  given  on  account 
thereof.  The  agreement  for  sale 
being  conditional,  and  punctual 
payment  being  essential  to  it. 
Nothing  was  paid  on  the  piano  as 
purchase  money  or  rent,  and  on 
the  26th  January,  1874,  the  first 
note  having  fallen  due  on  the  18th, 
it  was  seized  under  an  attachment 
against  M.  as  an  absconding  debtor. 

Held,  that  no  property  in  the 
piano  passed  to  M , that  being  the 
intention  of  the  parties,  and  the 
legal  effect  of  the  instrument:  that 
the  arrangement  was  not  objection- 
able as  being  contrary  to  the 
Chattel  Mortgage  Act,  and  there- 
fore the  plaintiffs  were  entitled  to 
the  piano  as  against  M.’s  creditors. 
— Stevenson  et  al.  v.  Rice,  245. 

2.  Sale  of  goods  at  auction — Entry 
by  clerk — Memorandum  in  writing 
—Statute  oj  Frauds.] — An  auc- 
tioneer may  maintain  an  action  in 
his  own  name  for  goods  sold  by  him 
at  auction  ; and  an  entry  by  his 
clerk,  who  attended  the  sale,  in  the 
sales-book,  is  a sufficient  memo- 
randum of  the  contract  within  the 
Statute  of  Frauds. 

In  this  case  the  sales-book  con- 
sisted of  a file  of  sales-books,  or 
sheets,  fastened  in  a book,  on  the 
inside  of  which  the  conditions  of 
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sale  wer?  written,  and  at  the  end 
of  the  conditions  it  was  stared  that 
the  terms  of  payment  would  be 
found  at  the  head  of  each  sale.  At 
the  head  of  the  sheet  in  this  case 
was  the  following:  ‘‘Sale  of 

groceries,  wines,”  &c.,  “at  the 
Mart,  on  Tuesday,  the  19th  Decem- 
ber, 1873.”  The  terms  of  pay- 
ment were  then  given,  and  the 
entry  of  the  sale  was  as  follows: 
“ Morrison — 3 cases  Booth  & Co.’s 
gin,  Terry,  $5.25  - - - $15.75; 
and  the  evidence  shewed  that  the 
name  Morrison  was  that  of  the 
seller,  and  Terry  of  the  purchaser. 

Held , that  the  conditions  of  sale 
sufficiently  referred  to  the  sales- 
book  or  sheet,  and  that  the  evidence 
sufficiently  shewed  who  was  the 
seller  and  who  the  purchaser,  so  as 
to  satisfy  the  statute. — Coate  v. 
Terry , 571. 

Commission  on,] — See  Contract, 
1 — Landlord  and  Tenant,  3. 


SALE  OF  LAND. 

Breach  of  agreement  — Nominal 
damages — Sale  of  mineral  rights  in 
road  allowance — Municipal  Act , secs. 
441,  442 — Construction  of.] — The 
plaintiffs  and  defendant  entered  into 
a joi  nt  ad  venture  to  form  a company 
to  work  a mine  in  land  forming 
part  of  a township  road  allowance, 
the  defendant  to  form  the  company, 
and  the  plaintiffs' to  vest  in  the  com- 
pany the  title  to  the  mineral  rights 
in  the  land.  The  plaintiffs  accord- 
ingly procured  a by-law  to  be  passed 
by  the  municipality  for  the  sale  of 
the  mineral  rights,  under  sec.  442 
of  the  Municipal  Act,  which  au- 
thorizes such  sale,  but  with  the 
proviso  that  the  public  travel 
should  not  be  interfered  with.  A 
conveyance  containing  the  above 
proviso  was,  with  the  defendant’s 


consent,  made  to  one  R,  8.  J,,  who 
executed  a formal  declaration  of 
trust  of  one-third  interest  to  the 
plaintiffs,  but  not  of  the  balance  ; 
but  he  stated  that  he  held  the  whole 
land  in  trust  for  plaintiffs,  and  was 
willing  to  convey  as  they  directed, 
and  the  plaintiffs  informed  defen- 
dant that  they  were  ready  to  convey 
to  him.  The  defendant  obtained 
an  Act  incorporating  a company  to 
work  tho  mine  and  issue  stock, 
which  company  proved  a failure, 
but  through  no  default  of  defendant 
who  was  the  heaviest  loser  of  all 
the  parties  interested.  The  plain- 
tiffs having  sued  the  defendant  for 
notforming  the  joint  stock  company 
or  carrying  on  mining  operations 
and  having  obtained  a verdict  for 
$400:  Held , that  the  verdict  must 
be  reduced  to  nominal  damages. 

Held , also,  that  the  conveyance 
by  the  municipality  of  the  mineral 
rights, undersec.  442,  was  sufficient, 
and  that  sec.  441  for  stopping  up  of 
a road  allowance  did  not  apply. 

Held , also,  that  although  the  con- 
veyance of  the-  mineral  rights  was 
to  R.  B.  J.,  the  defendant  could  not 
urge  that  he  could  not  be  compelled 
to  convey,  owing  to  the  absence  of 
any  writing;  and  that  the  plaintiffs, 
having  control  of  the  title,  were  in  a 
position  to  aver  and  affirm  their 
readiness  to  perform  the  agreement. 
— Johns  et  al.  v.  Beck,  219. 

See  Division  Courts,  2. 

SCHOOL  HOUSES. 

Right  to  erect.']  — See  Public 
Schools. 

SCHOOLS. 

Separateprotestant — Establishment 
of. — See  Public  Schools. 
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SEAL. 

Appointment  of  agent  under.] — 
See  Railways,  3. 


SEPARATE  SCHOOLS. 

Protestant — Establishment  of] — 
See  Public  Schools. 


SERVICE. 

Personal  — Waiver  of]  — See 
Foreign  Judgment. 


SHIPPING. 

See  Bill  of  Lading. 


SHORT  FORMS. 

Of  leases — Act  respecting — Con- 
struction of. — See  Landlord  and 
Tenant,  4. 

SIDEWALKS. 

Non-repair  of — Evidence — Non- 
suit.']— See  Ways,  1. 

SIGNATURE. 

Agreement  signed  only  by  party  to 
be  charged  — Sufficiency  of.  — See 

Contract,  2. 

SPECIFIC  PERFORMANCE. 

See  Landlord  and  Tenant,  1. 


STAMPS. 

Affixing  double.] — See  Bills  of 
Exchange  and  Promissory  Notes, 

H. 

STATUTE  OF  FRAUDS. 

See  Contract,  2. 


STATUTE  OF  LIMITATIONS 

See  Limitations,  Statute  of. 

85 — VOL.  XXIV.  c.P. 


STATUTES,  CONSTUCTION 
OF. 

6 Anne,  ch.  31. J — See  Railways,  2. 

8 Anne,  ch.  14, secs. 6, 7.] — See  Landlord 
and  Tenant,  3. 

14  Geo.  III.  ch,  78.] — See  Railways,  2. 

4 Wm.  IV.  ch.  29,  sec.  9.] — See  Rail- 
ways, 5. 

12  Vic.  ch.  84,  sec.  22.] — See  Ways,  4. 

14  & 15  Vic.  ch.  8.] — See  Landlord 
and  Tenant,  4. 

16  Vic.  ch.  253,  secs.  10,  17,  20.] — See 
Contract,  1. 

Consol.  Stat.  C.  ch.  63,  secs.  29,  30,  33, 
34,  35,  46.] — See  Corporations,  1. 

Consol.  Stat.  C.,  ch.  80,  sec.  1.]  — 
See  Foreign  Judgment. 

Consol.  Stat.  U.  C , ch.  13,  secs,  10. 
26.] — See  Appeal. 

Consol.  Stat.  U.  C.,  ch.  19,  sec.  71.] — 
See  Division  Courts,  1. 

Consol.  Stat.  U.  C.,  ch.  19,  secs,  142, 
143,  145.] — See  Division  Courts,  2. 

Consol.  Stat.  U.  C ch.  22,  sec.  97.] — See 
Pleading. 

Consol.  Stat.  U.  C.,  ch.  25.] — See  Ab- 
sconding Debtors. 

Consol.  Stat.  U.  C.,  ch.  54,  sec.  277.]— 
See  Watercourses  and  Streams. 

Consol.  Stat.  U.  C.,  ch.  64,  sec.  40.] — 
See  Public  Schools. 

Consol.  Stat.  U.  C.,  ch.  65,  secs.  3,  13, 
14] — See  Public  Schools. 

Consol.  Stat.  U.  C.,  ch.  92. — See  Land- 
lord and  Tenant,  4. 

26  Vic.  ch.  45,  sec.  2.] — See  Collateral 
Se  iurity, 

31  Vic.  ch.  26,  0.] — See  Overholding 
Tenants. 

32  & 33  Vic.  ch.  21,  sec.  43,  D.] — See 
Criminal  Law,  1. 

33  Vic.  ch.  13,  sec.  12,  D.] — See  Bills 
of  Exchange  and  Promissory  Notes,  2. 

33  Vic.  ch.  19,  0 ] — See  Bill  of  Lading. 

34  Vic,  ch.  48,  D.] — See  Railways,  3. 

35  Vic.  ch.  12,  0.]  — See  Chose  in 
Action. 

35  Vic.  ch.  16,  0.]  — See  Married 
Woman,  1,  2. 

36  Vic.  ch.  48,  sec.  254,  0.] — See  Muni- 
cipal Corporations. 

36  Vic,  ch.  48,  secs.  441,  442,  0.]— See 
Sale  of  Land. 

37  Vic.  ch.  47,  sec.  2,  D.] — See  Bills  of 
Exchange  and  Promissory  Notes,  2. 
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STATUTORY  FORMS. 

Compliance  with.] — See  Land- 
lord and  Tenant,  4. 

STOCKHOLDERS. 

Liability  of]  — See  Corpora- 
tions, I,  3,  4. 

STOVEPIPE. 

Passing  through  adjoining  house — 
Easement .] — See  Easement. 

v 

STREAMS. 

See  Watercourses  and  Streams 

SUPERIOR  COURTS. 

Power  of,  where  inferior  Courts 
punish  for  contempt .]  — See  Con- 
tempt of  Court. 

TENDER. 

Evidence  of , or  dispensation  with.] 
— In  order  to  constitute  a legal  ten- 
der, the  money  must  either  be  pro- 
duced and  shewn  to  the  creditor, 
or  its  production  expressly  or  im- 
pliedly dispensed  with. 

Where,  therefore,  to  prove  a 
tender  of  a quarter’s  rent,  for  which 
the  defendant  had  distrained,  the 
evidence  shewed  that  the  tenant, 
after  refusing  to  pay  some  charges 
and  costs  which  the  landlord  claim- 
ed in  addition  to  the  rent,  said  to 
the  landlord,  “ Here  is  the  rent,” 
— which  he  had,  and  told  the  land- 
lord he  had,  in  his  right  hand  in  a 
desk, — but  did  not  produce  it  or 
shew  it  to  the  landlord,  who  said 
nothing  and  left  the  premises  : 
Held , that  there  was  no  evidence 
of  a tender,  or  of  a dispensation 
with  a tender. 

Per  Gwynne,  J.  — To  divest  a 
landlord  of  his  right  to  distrain,  a 
strict  legal  tender  must  be  shewn. 
— Matheson  v.  Kelly , 598. 


Of  lease  for  execution — When 
necessary  .J  — See  Landlord  and 
Tenant,  2. 


TELEGRAPH  COMPANY. 

Principal  and  agent — Telegraph 
Co. — Liability  of] — Held , that  a 
contract  may  be  made,  through  the 
medium  of  an  agent,  with  a tele- 
graph company  for  the  transmission 
of  a message  ; and  where  the  prin- 
cipal sustains  loss  through  the 
negligence  of  the  company,  he 
may  maintain  an  action  against 
them  therefor. 

The  person  to  whom  a telegram 
was  sent  by  his  agent  was  held 
entitled  to  sue  the  telegraph  com- 
pany for  negligence  in  the  trans- 
mission of  it. — Leaver  v.  Montreal 
Telegraph  Co.,  258. 


TENANT. 

Over  holding.]—  See  Overhold- 
ing  Tenant. 

For  life — Right  to  cut  timber.]  — 
See  Waste. 

See  Landlord  and  Tenant. 


THREATENING  LETTERS. 

See  Criminal  Law,  1. 


TIMBER. 

Identity  of , cut  on  limits  by  wrong- 
doer.]— See  Replevin. 

Right  of  tenant  for  life  to  cut.] — 
See  Waste. 

TIMBER  LICENSE. 

Renewal  of]  — See  Replevin. 

TRADE. 

Goods  sent  to  be  repaired— Ex- 
emption from  distress.] — See  Land- 
lord and  Tenant,  3. 
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TRANSCRIPT. 

Of  Division  Court  judgment  to 
County  Court.]  — See  Division 
Courts,  2. 

TRESPASS. 

Evidence .]  — Where  defendant, 
having  obtained  the  issue  of  a 
warrant,  interfered  personally  in 
the  arrest,  telling  the  constable  to 
have  the  plaintiff  taken  away,  or 
right  away.  Held , sufficient  to 
support  a verdict  on  a count  in  tres- 
pass.— Stephens  v.  Stephens , 424. 

Right  of  patentee  of  the  Crown  to 
maintain  without  entry.]  — See 
Crown  Lands. 

TROVER. 

For  collaterals,  where  principal 
debt  paid.] — See  Collateral  Se- 
curity. 

UNLIQUIDATED  DAMAGES. 

See  Fraud  and  Misrepresenta- 
tion, 1. 

VALUATION. 

Condition  precedent  to  granting 
lease.] — See  Landlord  and  Ten- 
ant, 2. 


VENIRE  DE  NOVO. 

Where  a declaration  contained 
two  counts,  one  of  which  was 
good,  and  the  other  bad,  and  the 
verdict  general,  the  Court  refused 
to  arrest  the  judgment,  but  granted 
a venire  de  novo. — Stephens  v. 
Stephens,  424. 

VERDICT. 

Setting  aside  where  appearance 
unauthorized.] — See  Appearance. 


WAGES. 

Right  of  married  woman  to  sue 
for  wages.] — See  Married  Wo- 
man, 1. 

WAIVER. 

Of  personal  service.] — See  For- 
eign Judgment. 

Of  objections  to  discharge  in  insol- 
vency.]— See  Insolvency. 

Of  forfeiture  of  policy.] — See  In- 
surance, 1,  2. 

WARRANT. 

Of  Distress.] — See  Indemnity — 
Landlord  and  Tenant. 

Arrest  under  — Liability  of  de- 
fendant.]— See  Trespass. 

WARRANTY. 

On  sale  of  vessel— Evidence.] — See 
Fraud  and  Misrepresentation,  2. 

WASTE. 

Tenant  for  life — Right  to  timber.] 
— Held,  that  it  is  not  waste,  in  a 
tenant  for  life,  to  cut  down  timber 
on  wild  land  for  the  sole  purpose 
of  bringing  it  into  cultivation,  pro- 
vided the  inheritance  be  not  dam- 
aged thereby,  and  it  is  done  in 
conformity  with  the  rules  of  good 
husbandry. — Drake  v.  Wigle,  405. 

WATERCOURSES  AND 
STREAMS. 

Clearing  out  — Liability  of  mun- 
icipal corporations  — C.  S.  U. 
C.,  ch.  54,  sec.  277 — Construc- 
tion of.] — In  1859  the  defend- 
ants, assuming  to  act  under 
the  Municipal  Act  of  1858,  C.  S. 
U.  C.,  cl.  54,  sec.  277,  passed  a. 
by-law  requiring  persons  to  clear 
out  allobstructions  in  streams  across 
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their  lots  ; arid  providing  that  the 
council,  in  their  discretion,  might 
do  the  work  and  levy  the  cost 
thereof  by  special  rate  on  the  lands; 
and  imposing  penalties,  &c.  The 
defendants  cleared  a stream  on  and 
above  the  plaintiff’s  land,  and  as- 
sessed him  as  a non-resident  for 
$75,  the  amount  expended  on  his 
lot,  which  he  paid.  They  did  not, 
however,  clear  the  stream  on  the 
lot  below,  nor  compel  the  occupant 
to  do  so,  whereby  in  times  of  freshet 
increased  quantities  of  water  were 
brought  down  and  dammed  back  on 
plaintiff’s  land,  injuring  his  crops, 
instead  of  lying,  as  before,  in  the 
woods  above  and  gradually  evapo- 
rating and  passing  away,  without 
doing  him  any  injury. 

Held,  that  no  action  would  lie 
against  defendants,  either  for  not 
clearing  out  the  stream  themselves, 
or  for  not  compelling  the  owners  to 
do  so;  and,  therefore,  that  they  were 
not  liable  to  the  plaintiff  for  the 
damage  sustained  by  him. — Danard 
v.  Corporation  of  Chatham , 590. 


WAYS. 

1 .  Sidewalk — Action  lor  not  re- 
pairing — Evidence  — Nonsuit. ~\ — 
The  plaintiff,  while  walking  along 
one  of  the  streets  of  a village, 
tripped  cn  a binge  which  projected 
about  two  inches  above  the  level  of 
a trap  door  in  the  sidewalk,  and  in 
endeavoring  to  recover  himself 
caught  his  other  foot  in  a depres- 
sion in  the  woodwork,  about  an 
inch  and  a quarter  deep,  at  the 
opposite  corner  of  the  trap  door, 
and  fell  and  injured  his  leg.  It  ap- 
peared that  but  for  the  hinge  the 
accident  would  not  have  happened, 
and  it  was  admitted  at  the  trial 
that  the  state  of  the  hinge  was  no 
evidence  of  negligence  : Held,  that 


there  was  no  evidence  of  negli- 
gence on  the  part  of  defendants, 
and  that  the  plaintiff  was  properly 
nonsuited. — Ray  v.  Corporation  of 
Petrolia , 73. 

2.  Highways — Dedication — Evi- 
dence q/!]  — Where  in  or  prior  to  the 
year  1822,  a lane  or  alley  was  laid 
out  by  the  owner,  connecting  with 
two  public  highways,  and  which 
had  been  used  by  the  public  ever 
since,  without  any  interruption 
from  the  owner  during  his  lifetime, 
a period  of  forty  years  : Held , that 
this,  apart  from  the  other  evi- 
dence set  out  below,  was  sufficient 
evidence  to  go  to  the  jury  of 
an  intention  by  the  owner  to  dedi- 
cate the  lane  in  question  to  the 
public. 

Held,  also,  that  a deed,  executed 
by  the  owner,  of  a lot  abutting  on 
the  lane,  in  which  the  limits  of  the 
lane  were  given,  might  be  referred 
to  to  ascertain  its  true  width. 

Held,  also,  that  the  public  were 
entitled  to  the  whole  width  of  the 
lane  : that  evidence  of  enjoyment 
by  them  of  the  part  in  dispute  was 
not  essential  ; and  that  an  obstruc- 
tion by  a person  who  knew  he  was 
obstructing  a street  already  laid 
out,  cannot  afford  any  evidence  to 
displace  the  intention  of  dedication 
by  the  owner. — Regina  v.  Donald- 
son et  ah  148. 

3.  Right  of  way. ^ — Held,  that 
the  cases  of  Johnson  v.  Boyle,  as 
reported  in  8 U.  C.  R,  142,  and  11 
U.  C.  R.  101,  taken  in  connection 
with  the  evidence  given  in  this 
case,  and  set  out  in  the  report,  only 
established  a right  of  way  in  the 
plaintiff  over  the  east  half  of  lot  23, 
in  the  9th  concession  of  Markham, 
to  the  concession  line  between  the 
8th  and  9th  concession,  but  none 
over  the  west  half  of  the  lot. — 
Walsh  v.  Johnson , 367. 
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4.  Road  constructed  by  Joint 
Stock  Company — Right  of  munici- 
pality to  remove  obstructions  upon — 
12  Vic.  ch.  84,  sec.  22 — Construction 
of.'] — Held , that  the  special  rights 
and  privileges  conferred  on  the  St. 
Catharines,  Thorold,  and  Suspen- 
sion Bridge  Road  Company,  who 
had  constructed  their  road  over 
what  had  previously  been  a high- 
way, under  12  Vic.  ch.  84,  sec.  22, 
did  not  take  away  the  general 
powers  possessed  by  the  munici- 
palities through  which  it  passed, 
as  to  the  removal  ol  obstructions. 

Where,  therefore,  the  defendant 
was  convicted  by  the  police  magis- 
trate of  the  town  of  Clilton  for 
unlawfully  encumbering  a street  in 
the  said  town,  being  a portion  of 
the  road  in  question,  by  placing 
and  leaving  thereon  a cart  used  by 
him  for  taking  likenesses,  contrary 
to  a by-law  of  the  said  town,  the 
Court  sustained  the  conviction. — 
Regina  v.  Davis , 575. 

Sale  of  mineral  rights  in.~\ — See 
Sale  of  Land, 

See  Railways,  4. 


WILD  LAND. 

Right  of  tenant  for  life  to  cut 
timber  on.] — See  Waste. 


WILFUL  IGNORANCE. 

See  Elections,  1 . 


WITNESSES. 

Competency  of  husband  in  action 
by  wife .] — See  Married  Woman,  1. 
Indicting  for  perjury.] — See  New 

Trial — Perjury. 


WORDS,  CONSTRUCTION 
OF. 

“ Demise  ”\ — Nee  Landlord  and 


“ Lumber .”] — See  Contract,  3. 

‘‘  Right  orcolour  of  right .”] — See 
Overholding  Tenant. 

u School  rolls.”] — See  Public 
Schools. 

il  Subject  to  the  following  stipula- 
tions” \ — See  Landlord  and  Ten- 
ant, 6. 


Tenant,  4. 


WORK  AND  LABOUR. 

1.  Contract  for  building  railway 
— Sub-contract — Construction.  ] — The 
defendant  had  a contract  with  the 
Midland  Railway  Company,  for  the 
construction  of  about  fifty  miles  of 
their  railway,  and  plaintiff  was  the 
assignee  of  a sub-contractor  under 
the  defendant  for  about  four  miles. 
By  the  plaintiff’s  contract  all  pay- 
ments based  on  the  certificates  of 
the  company’s  engineer  were  to  be 
made  monthly,  and  within  ten  days 
after  defendant  received  the  amount 
coming  to  him  from  the  company  ; 
but  defendant  was  to  retain  ten  per 
cent,  of  such  monthly  estimates  as 
a security  for  the  plaintiff’s  due 
completion  of  the  work  to  the  satis- 
faction of  defendant  and  of  the 
company’s  engineer,  which,  with 
any  balance  coming  to  the  plaintiff 
on  a final  estimate,  was  to  be 
paid  to  him  within  thirty  days 
after  the  work  was  accepted  by 
the  company,  and  defendant  paid 
therefor:  and  the  suspension  of 
the  works  by  the  company  should 
not  give  defendant  a claim  for 
damages,  but  only  for  defen- 
dant’s default  in  furnishing  the 
estimates  or  paying  them  when 
paid  by  the  company,  or  for  any 
delay  caused  by  the  suspension, 
but  he  should  be  paid  for  the  work 
actually  done  by  him.  The  plain- 
tiff’s work  was  all  completed  and 
accepted  by  the  company,  and  he 
claimed  $1510.36,  $719.61  for  per- 
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cemages  retained  by  defendant  up 
to  the  31st  December,  1872,  which 
the  jury  found  that  defendant  had 
received  from  the  company,  and 
|790.75,  for  work  done  after  that 
date,  for  which  defendant  had  not 
been  paid,  but  the  jury  found  that 
the  company  had  put  an  end  to 
delendant’s  contract  with  them 
owing  to  his  default. 

Held , that  the  plaintiff  was  en- 
titled to  recover  the  whole  amount 
claimed  by  him  ; for  1.  As  to  the 
sum  of  $719.61,  the  defendant  had 
received  this  from  the  company, 
and  the  fact  that  they  had  not  paid 
defendant  for  the  work  on  other 
sections  could  form  lo  defence.  2. 
As  to  the  sum  of  $790.75,  per 
Hagarty,  C.  J.,  that  the  non-pay- 
ment by  the  company  being  caused 
by  the  defendant’s  own  default,  he 
could  not  take  advantage  of  it  under 
the  letter  of  the  contract,  as  a 
defence  to  the  action.  Per  Galt, 
J.,  that,  in  addition  to  the  defendant 
being  thus  precluded,  the  plaintiff, 
by  the  express  terms  of  the  con- 
tract, was  to  be  paid,  in  case  of 
suspension  by  the  company,  for  the 
work  actually  done  by  him. — Mc- 
Brien  v.  Shanly , 28. 

2 Building  contract — Joint  or 
several — Separate  contracts  by  differ- 
ent tradesmen — Delay.~\ — The  spe- 
cifications for  a dwelling  house  to 
be  built,  stated  the  work  to  be  done 
under  different  heads,  mason,  car- 
penter, &c.  ; and  contained  a con- 
dition that  the  building  must  be 
completed  by  the  15th  June,  under 
a penalty  of  $20  per  week  as  liqui- 
dated damages. 

The  contract,  based  upon  sepa- 
rate tenders  by  the  different  trades- 
men signing  it,  was  as  follows  : 
“We,  the  undersigned,  herebyagree 
to  build,  erect,  complete,  and  finish 
the  dwelling  house,  &c.,  mentioned 


in  the  foregoing  specifications,  for 
the  respective  sums  hereinafter 
specified  by  the  time  mentioned  in 
the  condition  of  said  specifications, 
and  according  to  the  following 
trades.”  The  trades  with  the  con- 
tract price  for  each  were  then  set 
out,  a space  being  left  after  each 
for  the  respective  contractors  to 
sign  their  names;  and  the  plaintiff 
thus  contracted  for  the  carpenter 
and  joiner’s  work.  Held , a several 
contract  between  each  tradesman 
and  the  defendant,  not  a joint  con- 
tract with  all.  Held , also,  that 
there  was  an  implied  contract  by 
defendant  with  each  contractor 
that  he  should  not  be  wrongfully 
or  unreasonably  delayed  in  carry- 
ing out  his  contract  ; but  that 
where  the  brick  work  was  neces- 
sarily delayed  by  reason  of  the 
frost,  and  the  plaintiff’s  work  was 
thereby  impeded,  defendant  was 
not  responsible. — Lee  v.  Bothwell , 
109. 

3.  Special  contract  not  performed 
— Acceptance — Right  to  recover  on 
common  counts .]  — The  plaintiffs 
agreed  to  put  up  three  hoists,  to 
raise  and  lower  goods,  in  four 
wholesale  warehouses  which  defen- 
dant was  building.  The  specifica- 
tions required  them  to  be  “capable 
of  raising  a weight  of  2000  lbs. 
without  risk,”  and  the  plaintiffs’ 
offer,  which  defendant  accepted, 
was  to  make  them  according  to  the 
plans  and  specifications,  and  to  the 
satisfactionof  defendant’s  architects, 
the  same  as  in  certain  other  ware- 
houses named.  They  were  put  in 
in  June,  and  the  defendant’s  ten- 
ants went  in  in  the  same  month.  On 
the  31st  August  defendant’s  archi- 
tects wrote  to  the  plaintiffs  requir- 
ing them  to  remove  them,  and  put 
in  others,  and  the  plaintiffs  then 
made  some  improvements,  which 
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were  completed  in  December.  After 
the  alterations  were  completed 
there  was  no  evidence  either  of  a 
refusal  to  accept  or  of  any  direct 
acceptance,  and  defendant  denied 
that  there  was  an  acceptance,  but 
the  hoists  remained  in  the  ware- 
houses, and  were  used  by  the  ten- 
ants until  the  13th  February  fol- 
lowing, when  the  whole  premises 
with  everything  in  them  were  de- 
stroyed by  fire.  The  defendant  had 
left  the  country  in  January,  and  did 
not  return  until  after  the  fire.  The 
architect,  who  was  called  as  a wit- 
ness, said  that  he  never  had  been 
satisfied  with  the  hoists. 

Held , reversing  the  decision  of 
the  Court  below,  Strong,  J., dissent- 
ing, that  the  user  of  the  hoists  by 
the  defendant’s  tenants  up  to  the 
time  of  the  fire,  formed  evidence  of 
acceptance,  so  as  to  entitle  the 
plaintiffs  to  recover  their  value 
under  the  common  counts,  Per 
Patterson,  J.,  the  special  contract 
was  complied  with  so  as  to  entitle 
the  plaintiffs  to  recover. 

Held , also  that  “ capable  of  rais- 
ing a weight  of  2000  lbs.  without 
risk,”  meant  strength  enough  to 


lift  and  sustain  such  a weight  dur- 
ing the  lifting,  and  that  defendant 
could  not  insist  upon  this  beingdone 
with  the  application  of  any  speci- 
fied power.  Per  Strong,  J.,  that 
these  words  must  be  read  in  con- 
nection with  the  words,  “ to  the 
satisfaction  of  defendant’s  archi- 
tects,” which  latter  words  meant 
that  the  judgment  of  the  architects 
was  to  take  the  place  of  any  speci- 
fication as  to  power.  Per  Patterson, 
J.,  the  satisfaction  of  the  architects 
was  to  be  with  the  performance  of 
the  contract  as  properly  construed, 
and  such  satisfaction  was  a question 
of  fact  not  necessarily  to  be  shewn 
by  an  express  declaration  or  certi- 
ficate of  the  architects. — Hamilton 
et  al.  v.  Myles,  (in  appeal),  309. 

Rent  to  be  paid  by — Right  to  re- 
cover j or, after  eviction.~\ — See  Land- 
lord and  Tenant,  1. 

See  Fraud  and  Misrepresenta- 
tion. 


WRONG-DOERS. 

Contribution  among .]  — See  In- 
demnity. 

See  Replevin. 


